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Given the diversity in human mobility—with respect to the level of compulsion, geography,
temporality, and underlying structural and other factors—and associated assistance and protection
needs, the session posed several questions on the role international law plays, and should play, with
respect to:

1. Admission, rights, and solutions for cross-border migration and displacement associated
with climate change.

2. The prevention of arbitrary displacement and dignified and rights respective solutions
when displacement associated with climate change occurs.

3. Opportunities for people to stay in their homes, and in their countries, with dignity.

LOCATING INTERNATIONAL LAw ON HUMAN MOBILITY IN THE CONTEXT OF
CLIMATE CHANGE
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What has international law to say about forced displacement, predominantly voluntary migra-
tion, and other forms of human mobility occurring in the context of climate change and its adverse
impacts? Let me make four points:

First, this issue has only recently made its way onto the international agenda. States parties to the
UN Framework Convention on Climate Change (UNFCCC)' only recognized “climate change
induced displacement, migration and planned relocation” as challenges to adapt to climate change
when adopting the Cancun Adaptation Framework in 2010.” Not much happened after that at the
global level. The breakthrough came in 2015. In March, states adopted the Sendai Framework for
Disaster Risk Reduction 2015-2030,> which includes several provisions on disaster-related dis-
placement.” In October, 109 states endorsed the Nansen Initiative Protection Agenda,’ which pre-
sents a series of tools to manage and reduce displacement risks and to protect those who are
displaced. COP21 held in Paris in December 2015 provided for the establishment of the Task
Force on Displacement under the Warsaw International Mechanism for Loss and Damage
(WIM)® to develop recommendations for integrated approaches to avert, minimize and address
displacement related to the adverse impacts of climate change. 2018 was another important
year. In December, the recommendations of the WIM Task Force on Displacement were unani-
mously endorsed by COP24.” During the same month, the UN adopted the Global Compact on
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Migration (GCM)?® containing detailed commitments and recommendations relevant to preventing
and addressing climate change-related displacement. Since then, climate change, disaster risk
reduction, and migration have become the three workstreams where climate change-related forced
displacement and voluntary migration are discussed.

Second, is this just another example of the fragmentation of international law? On the negative
side, the parallel workstreams explain why it has not been possible—and will be very difficult—to
reach consensus on terminology. As can be expected, they conceptualize the issue from the per-
spective of their mandates and subject matter. The decision adopting the Paris Agreement (para.
50) and the recommendations of the Task Force on Displacement (para. 1(g)(ii)) talk about dis-
placement related to or occurring in the context of climate change. This conceptualization is prob-
lematic insofar as it excludes displacement related to disasters triggered by weather events not
linked to global warming or by geophysical hazards and thus excludes categories of displaced per-
sons who might also be in need of protection abroad. The Sendai Framework and the Nansen
Initiative Protection Agenda are broader. They conceptualize disaster displacement as a form of
human mobility that occurs when people are exposed to a natural or man-made hazard and are
too vulnerable to withstand its impacts and cope with its effects. The Global Compact on
Migration brings the two approaches together and covers migration resulting from disasters, cli-
mate change, as well as environmental degradation (para. 18(h)).

Despite these conceptual differences, there is a higher degree of coherence between these doc-
uments than one could expect. They all recognize the multicausality of human mobility in the con-
text of climate change, moving away from the implicit assumption in the term “climate refugee”
that there is a direct causal link between global warming and displacement. Attempts to cross-ref-
erence concepts also exist. The GCM imports the notion of climate change adaptation into migra-
tion policy by recommending that affected persons be granted admission temporarily while
adaptation in the country of origin is not possible, and permanently when, as for instance in the
case of low-lying atoll islands, adaptation is no longer possible (para. 21(g)—(h)). On the other
hand, the Task Force on Displacement uses the GCM’s concept of orderly, safe, and regular migra-
tion. Such cross-fertilization of concepts has an important potential to create coherence across pol-
icy-silos.

Third, all these documents are legally non-binding and their implementation remains limited
despite some good examples. A baseline study prepared on the occasion of the first
International Migration Review Forum (IMRF)” shows that the availability and use of regular path-
ways for people from countries and regions with high exposure to adverse effects of climate change
and low adaptive capacity is not meeting current and future demands. A clear norm that persons
displaced in the context of disasters and adverse effects of climate change have a right to admission
and stay in other countries does neither exist in international soft law nor in any treaty applicable at
the global level.

Finally, despite these weaknesses, relevant law protecting people forced to move across borders
in the context of disasters and adverse effects of climate change exists at domestic and regional
levels. Many countries provide for measures such as humanitarian visa or temporary protection
to admit or not return people displaced across borders in disaster and climate change contexts.
While migration authorities have discretion when deciding to use such tools for admission and
stay, countries in Central and South America, where such legislation is frequently used, have
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adopted guides and guidelines to harmonize their approaches.'® Domestic immigration quotas for
people from climate vulnerable Pacific island states, although limited and not specifically created
for this purpose, provide migration pathways to Australia and New Zealand. There is growing rec-
ognition that bilateral or regional agreements on the free movement of persons have a huge poten-
tial to provide people anticipating or affected by adverse impacts of climate change and disasters
with regular migration pathways. Such agreements serve economic purposes, but in some parts of
the world, for instance in Africa’s Economic Community of West African States (ECOWAS)
region, they have allowed affected people to find refuge in other countries, access employment
there, and thus to some degree help themselves. In 2017, Trinidad and Tobago applied the
Caribbean Community (CARICOM) free movement agreements to assist Dominicans affected
by Hurricane Maria. Similar efforts were made by Antigua, Grenada, St. Lucia, and St. Vincent
within the Organization of Eastern Caribbean States’ (OECS) free movement regime. In the
Horn of Africa, IGAD went a step further and decided to formalize the availability of free move-
ment arrangements for disaster and climate change scenarios when it recently finalized its Protocol
on Free Movement of Persons. Its Article 16 explicitly provides that people who are moving in
anticipation of, or during, or in the aftermath of disasters can enter the territory of another member
state and stay there. However, while multiple tools to admit and protect people displaced across
borders exist, the glass is not only half full, it is also half empty. Whether states use tools such as
humanitarian visa, temporary protection, or immigration quota, or are ready to adapt free move-
ment agreements to today’s realities of climate change, is hardly predictable and still not wide-
spread. And other states refrain from doing so

This short overview allows us to draw the following conclusions. As David Cantor in his study
on domestic law and practices in the Americas remarked, “grand proposals for new global treaties
on international protection or environmental law to address the legal implications of [climate
change-related] mobility are less likely to gain traction with States. . . than efforts to develop
the existing approach in international immigration law at the regional or subregional levels.”"!
This requires us to look at international law not as something essentially distinct from domestic
law but rather as the top floor of a multistory building, with domestic and subregional and regional
law as the first, second, and third floor,' and to build new norms on existing state practice rather
than opt for top-down approaches. Such bottom-up approaches to international law making exist in
other areas, too, and are indeed the manner in which most customary international law develops. At
the same time, hoping that it is sufficient to expect domestic laws and practices or (sub)regional
agreements to grow into a coherent whole would be naive. Ambitions of states differ widely from
one region or another. And competing policy objectives may override the willingness to create a
coherent and well-coordinated legal regime for the protection of persons forced to move across
borders in anticipation of, during, or in the aftermath of disasters and climate-related events. In
other words: Our task as experts of international law is to contribute to finding the proper balance
between bottom-up and top-down approaches to enhance the protection of such persons.
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