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Abstract

This article aims to show how reform of the law on terrorism not only has the
power to create new criminal procedures, it can also create a distinct, parallel
field operating alongside general criminal law. This parallel configuration pre-
sents certain unique features and processes which merit their own typology –
namely, anti-terrorism criminal law (ATCL). First, the article discusses how states
have responded to terrorism through reform of four key arenas: military law,
immigration law, administrative law and criminal law. Comparison is then
drawn between the United States and Israel in their respective approaches, show-
ing that Israel has executed far more sweeping and significant reforms over the last
four decades, mainly in criminal procedure. Examples are given to illustrate how
Israel’s evolving anti-terrorism legislation – and specifically, the new Counter-
Terrorism Law of 2016 – changed the criminal procedural landscape to such a degree
that it constituted the new field of ATCL. I contend that thismovewas anti-liberal in its
definition and targeting of terror suspects, and in its pursuit of emergency aims and
intelligence gathering rather than liberal criminal law objectives. Further, I show
that liberal theory struggles to explain the integrated change model that Israel has
implemented in its counter-terrorism reforms, and that the theoretical framings of
Carl Schmitt and Michel Foucault may explain it more effectively.

Keywords: terrorism; criminal law

1. Introduction

Democratic states have long faced serious threats from international and
domestic terrorism.1 They have responded to such threats by using four
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1 Peter Margulies, ‘Judging Terror in the “Zone of Twilight”: Exigency, Institutional Equity, and
Procedure after September 11’ (2004) 84 Boston University Law Review 383, 402; Shai Lavi,
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primary law-enforcement methods, which may be combined: (i) a military inter-
vention, implemented by reforming the military law and the military tribunal
powers;2 (ii) immigration restrictions, implemented by reforming immigration
law, expanding the powers of the immigration services to detain terror sus-
pects, restricting the granting of permission to foreigners to enter and stay,
and so on; (iii) administrative constraints, implemented by administrative
writs, additional executive branch powers, and similar; and (iv) criminal pro-
cesses and criminal law3 – introducing reform in the areas of offences,4 evidence
law, procedure and punishment.5

To illustrate this point and highlight the different approaches that countries
can take to design and use criminal law to combat terror, the article analyses
the respective responses of the United States (US) and Israel to the 9/11 terror
attack. The US reformed its immigration law,6 first by regulations and then by

‘Punishment and the Revocation of Citizenship in the United Kingdom, United States and Israel’
(2010) 13 New Criminal Law Review 404, 405.

2 On terror between military law and criminal law see George P Fletcher, ‘The Indefinable
Concept of Terrorism’ (2006) 4 Journal of International Criminal Justice 894, 906.

3 William J Stuntz, ‘Local Policing after Terror’ (2002) 111 Yale Law Journal 2137, 2138 (Stuntz
(2002a); William J Stuntz, ‘Terrorism, Federalism, and Police Misconduct’ (2002) 25 Harvard
Journal of Law and Public Policy 665 (Stuntz (2002b); Charles D Weisselberg, ‘Terror in the Courts:
Beginning to Assess the Impact of Terrorism-related Prosecutions on Domestic Criminal Law and
Procedure in the USA’ (2008) 50 Crime, Law and Social Change 25; Oren Gross and Fionnuala Ní
Aoláin, ‘To Know Where We are Going, We Need to Know Where We Are: Revisiting States of
Emergency’ in Angela Hegarty and Siobhan Leonard (eds), A Human Rights Agenda for the 21st

Century (Routledge Cavendish 1999) 79; John Parry, ‘Terrorism and the New Criminal Process’
(2002) 15 William and Mary Bill of Rights Journal 765; ‘Responding to Terrorism: Crime,
Punishment, and War’ (2002) 115 Harvard Law Review 1217, 1235.

4 On terror as a criminal offence see Wilson Finnie, ‘Old Wine in New Bottles? The Evolution of
Anti-Terrorist Legislation’ (1990) 35 Juridical Review 1, 2–3.

5 On some of these categories see Charles Doyle, ‘Terrorism: Section by Section Analysis of the
USA PATRIOT Act’, CRS Report for Congress, 10 December 2001, https://www.hsdl.org/?view&-
did=182; Evelien Brouwer, ‘Immigration, Asylum and Terrorism: A Changing Dynamic Legal and
Practical Developments in the EU in Response to the Terrorist Attacks of 11.09’ (2003) 4
European Journal of Migration and Law 399; Robert Chesney and Jack Goldsmith, ‘Terrorism and
the Convergence of Criminal and Military Detention Models’ (2008) 60 Stanford Law Review 1079;
Matthew C Waxman, ‘Detention as Targeting: Standards of Certainty and Detention of Suspected
Terrorists’ (2008) 108 Columbia Law Review 1365; Yuval Shany, ‘The War against Terror and
Absolute Substantive and Procedural Norms’ (unpublished manuscript, on file with author);
Yuval Shany, ‘Human Rights and Humanitarian Law as Competing Legal Paradigms for Fighting
Terror’ in Orna Ben-Naftali (ed), XIX/1 Collected Courses of the Academy of European Law, Human
Rights and International Humanitarian Law (Oxford University Press 2011) 13; Noah Feldman,
‘Choices of Law, Choices of War’ (2002) 25 Harvard Journal of Law and Public Policy 457; Derek
Jinks, ‘September 11 and the Laws of War’ (2003) 28 Yale Journal of International Law 1.

6 On ‘crimmigration’ see Juliet P Stumpf, ‘The Crimmigration Crisis: Immigrants, Crime, and
Sovereign Power’ (2006) 56 American University Law Review 367; Nora V Demleitner, ‘Immigration
Threats and Rewards: Effective Law Enforcement Tools in the “War” on Terrorism?’ (2002) 51
Emory Law Journal 1059; Nora V Demleitner, ‘Misguided Prevention: The War on Terrorism as a
War on Immigrant Offenders and Immigration Violators’ (2004) 40 Criminal Law Bulletin 550;
Teresa Miller, ‘Blurring the Boundaries between Immigration and Crime Control after September
11th’ (2005) 25 Boston College Third World Law Journal 81; Karen C Tumlin, ‘Comment, Suspect
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enacting the US Patriot Act, thereby expanding the power of the Immigration
and Naturalization Services to detain terror suspects.7 At the same time, the
US revised its military law, defining terror suspects as enemy combatants,8

and enabling their trial by military tribunals.9 It also adopted the administrative
method, authorising the President to ‘use all necessary and appropriate force
against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizations or persons’.10 Yet, in
the fourth method – reforming criminal processes – there was just one
minor reform: the pre-emptive testimony of ‘material witnesses’.11 The mater-
ial witness reform authorises courts to issue special warrants that enable a
person to be arrested and detained if their testimony is deemed important
in a criminal proceeding, and if it is shown that it may become impracticable
to secure the presence of the person by subpoena.

Like the US, Israel has also responded to the terror threat by developing and
reforming a variety of existing methods of law enforcement. For example,
Israel reformed military law so that terror suspects became unlawful enemy
combatants.12 It also reformed immigration law,13 by restricting marriage
between residents and foreign residents from Judea, Samaria and Gaza (family
unification permits) on the basis that, in the past, these permits had been used
by terrorists to plan and execute terrorist attacks. The change in the immigra-
tion law prevented the issuing of such permits except in a few exceptional cases

First: How Terrorism Policy is Reshaping Immigration Policy’ (2004) 92 California Law Review 1173,
1228–29.

7 Code of Federal Regulations, Title 8, Ch I, subch B, Pt 287, §287.3(d); Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act – Article
412, Patriot Act; The Immigration and Nationality Act, Title 8, Ch 12, subch II, Pt IV § 1221 and
1226a.

8 Jennifer K Elsea, ‘Detention of American Citizens as Enemy Combatants’, CRS Report for
Congress, 31 March 2005, https://sgp.fas.org/crs/natsec/RL31724.pdf; Hamdan v Rumsfeld, 548 US
557 (2006), paras 573–77.

9 ‘Military Order, Detention, Treatment, and Trial of Certain Non-Citizens in the War Against
Terrorism’, 16 November 2001, Federal Register 66, No. 222, 57831–36, https://www.fas.org/irp/off-
docs/eo/mo-111301.htm; Military Commissions Order No. 1 (US) Procedures for Trials by Military
Commissions of Certain Non-United States Citizens in the War Against Terrorism, 21 March 2002,
http://www.mc.mil/legalresources/militarycommissionsdocuments/historicaldocuments.aspx. This
Order addresses, among other things, the rules of evidence and the defendants’ choice of counsel
and provides for review of findings and sentences by a review panel comprising three military
officers.

10 Joint Resolution to Authorize the Use of United States Armed Forces Against Those
Responsible for the Recent Attacks Launched Against the United States, 18 September 2001,
Public Law 107-40, 115 Stat 224 SJ Res 23, https://www.congress.gov/107/plaws/publ40/PLAW-
107publ40.pdf.

11 US Code, Title 18, Pt II, Ch 207, §3142, 3144. A material witness warrant is a powerful and
sometimes controversial investigative tool because it may result in the detention of a person
for days, weeks or sometimes months, even though there may not be sufficient evidence to support
charging them with any crime.

12 Imprisonment of Unlawful Combatant Law, 2002 (Israel).
13 Citizenship and Entry into Israel Law (Temporary Provision), 2003 (Israel).
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(for example, involving minors). Israel also issued a new administrative order,
which enables the detention of suspects without any evidence when the
only purpose of the detention is to prevent a future threat.14

Yet, if we examine the Israeli counter-terrorism toolkit after 9/11, unlike
the US, we can see comprehensive usage of criminal law. The question arises,
then: Why? To explain why Israel has made such widespread and significant
use of criminal law, our analysis needs to stretch back over the last four dec-
ades – that is, to before 9/11. Here, I examine one aspect of Israel’s reform in
the area I term anti-terrorism criminal law (ATCL): the change in criminal proce-
dures for the adjudication of terror suspects.15 I describe and explain the par-
ticular characteristics of ATCL and seek to understand them by applying
different theoretical lenses, liberal theory, and otherwise.

I offer the comparison with the United States not in order to claim that
ATCL analysis can be applied in any country, but rather to show two test
cases: one featuring intensive use of criminal law to combat terror; the
other featuring minor use of criminal law for the same purpose. Because terror
is recognised as an international issue, this renders ATCL one of the tools that a
state may consider.

The events of 9/11 and the terror attacks in the US and Europe between
2000 and 2010 compelled countries to regulate ways of combating terror.
Now it is possible to make a comparison and identify the measures that differ-
ent countries implemented. Specifically, Israel had experience in combating
terror using criminal law even 20 years prior to the 9/11 attack, and other
states may similarly have had measures in place before 2001. Although Israel
continued to take the same measures – criminal laws, before and after 9/11–
9/11 is still important for the Israeli case, as a time point to check and measure
it, this time after other countries had experience of coping with terror.

I make this brief comparison in the context of 9/11, a moment in time when
the US needed to respond to a terror event on an unprecedented scale. This
context enables us to see how, following this event, both the US and Israel
decided to reform the law –Israel with decades of experience in combating ter-
ror, the US with less experience in this field. The discussion about Israel
post-9/11 must also address the reforms it made progressively during the dec-
ades preceding that event in its fight against terror.

Although it includes a comparison with the US process relating to the 9/11
events, the main analysis is focused on the Israeli case while other countries
chose different paths in different contexts. With regard to the question of applic-
ability of ATCL, other countries may apply the ATCL model, but this is not cen-
tral to the purpose of this article. The scope of this article is to focus on the
Israeli case, which is unique, as the comparison with the US shows.

14 Order on Security Instruction [Consolidated Version] (Judea and Samaria) (No 1651), 2007
(Israel).

15 This situation is analogous to the state claiming that, as it is hard to collect evidence in sexual
assault cases and as there are usually no witnesses to these crimes, it has decided that rape sus-
pects cannot meet with their attorneys, their interrogations will not be recorded, their detention
will be longer than usually allowed, and the court can hold a hearing without their presence.
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This article analyses the three primary approaches that have been applied
by different states to reform general criminal law and, specifically, ATCL. I
term these the evidential and substantive model, the penal model, and the pro-
cedural model (henceforth, the ‘substantive’, ‘punishment’ and ‘procedural’
models).16 Targeting any of these models at one group of people – in the
Israeli case, terror suspects – challenges the basic principles of law, particu-
larly its generality, equality and certainty.17 The cumulative effect of applying
criminal law reforms to one targeted group – reforms such as preventing attor-
ney–suspect meetings; disregarding the duty to record interrogations; extend-
ing detention periods; obstructing the suspect’s presence at court hearings;
and even concealing court detention decisions from the suspect – has created
a new, unique and separate legal field of ATCL within general criminal law.

Criminal law is growing increasingly specialised in its various branches. The
question is: Why is the difference between ATCL and general criminal law more
significant than differences between other ‘independent’ branches of criminal
law, such as white-collar criminal law or the ‘war on drugs’? While some
branches – such as those dealing with drugs offences, sex offences or white-
collar offences – are self-evident aspects of criminal law, the place of ATCL
is not so clear-cut. Should it fall under criminal law (law of the enemy) or mili-
tary law? Why should this branch be the only one with a unique procedure?
The professional expertise associated with ATCL is the result of a unique pro-
cedure with which the lawyer must be well acquainted and which involves a
security classification process that the lawyer must go through in order to
represent in these cases, and not only as a substantive branch within criminal
law.18

Against this backdrop, my research questions are:

• What are the features of using the procedural model against one specific
group of terror suspects?

• What are the cumulative effects of procedures that allow the state to hold
the suspect in the investigation facility in isolation for almost three
weeks?

• Are the principles of the liberal framework – particularly, individual pro-
tection and rule of law19 – applied in ATCL?

• Can the liberal framework explain ATCL, or is there a break away from the
liberal framework that can be explained by another framework?

16 On different categories see Daphne Barak-Erez, ‘Terrorism Law between the Executive Model
and the Legislative Model’ (2009) 57 American Journal of Comparative Law 877, 877–79.

17 George P Fletcher, ‘Two Kinds of Legal Rules: A Comparative Study of Burden-of-Persuasion
Practices in Criminal Cases’ (1968) 77 Yale Law Review 880, 919–25; Judith Resnik, ‘Failing Faith:
Adjudicatory Procedure in Decline’ (1986) 53 University of Chicago Law Review 494, 526–34.

18 Sigal Shahav, Anti-Terrorism Criminal Law (Nevo 2019) 162.
19 John Rawls, A Theory of Justice (Harvard University Press 1971); John Rawls, Political Liberalism

(Columbia University Press 1993); Paul Craig, ‘Formal and Substantive Conceptions of the Rule of
Law: An Analytical Framework’ in Richard Bellamy (ed), The Rule of Law and the Separation of
Powers (Routledge 2005) 95.
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• By what theory, liberal or otherwise, can the characteristics of ATCL be
understood?20

The article proceeds as follows. Section 2 describes the anti-terrorism legis-
lation that has reformed Israeli criminal procedure over the last four decades
and the impact of this reform on terror suspects, in particular. Section 3 ana-
lyses the three aforementioned approaches used by legislators to effect reform
in criminal law – the substantive, punishment, and procedural models – in the
context of Israeli legislative history. Section 4 explores Israel’s new
Counter-Terrorism Law and demonstrates the integrated use of the three afore-
mentioned models. Section 5 explains the use of procedural and integrated
models against one specific group – namely, terror suspects. It examines
these models using basic principles of law, noting incongruences with the prin-
ciples of equality, generality and certainty. Questions surrounding this reform
are also examined. Who is the subject of the reform? How often is it used, and
for what purpose – for example, for emergency procedures alone? What pro-
blems are associated with its use?

Section 5 also describes two main characteristics of ATCL: its emergency
aspect (such as the severity of the offences)21 and its investigation-and-
intelligence aspect (the aim of ATCL being to protect the investigation process
and intelligence gathering). Drawing on primary research from interviews, as
discussed in this section, I contend that liberal theory has difficulty in explain-
ing these characteristics and that Carl Schmitt’s emergency theory and Michel
Foucault’s power theory regarding the ‘investigation mechanism’ in ATCL do a
better job. The results of the interviews were published previously in 2019 in
Hebrew.22 Section 6 summarises and concludes.

20 Here the liberal model is an ideal type. On conceptual and descriptive understandings see
Max Weber, ‘“Objectivity” in Social Science and Social Policy’ in Max Weber, The Methodology of
the Social Sciences (Edward Shils and Henry Finch (eds and trans), The Free Press 1949) 49; Hans
Henrik Bruun, ‘Weber on Rickert: From Value Relation to Ideal Type’ (2001) 1 Max Weber Studies
138; Dhananjai Shivakumar, ‘The Pure Theory as Ideal Type: Defending Kelsen on the Basis of
Weberian Methodology’ (1996) 105 Yale Law Journal 1383.

21 On the emergency aspect see Oren Gross, ‘Cutting Down Trees: Law-Making under the Shadow
of Great Calamities’ in Ronald J Daniels, Patrick Macklem and Kent Roach (eds), The Security of
Freedom: Essays on Canada’s Anti-Terrorism Bill (University of Toronto Press 2001) 39, 43–45; Oren
Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers in Theory and Practice
(Cambridge University Press 2006) 365–421. For example, on the emergency aspect in Ireland
see Fionnuala Ní Aoláin, ‘The Fortification of an Emergency Regime’ (1996) 59 Albany Law Review
1353, 1384. On emergency and normality see Ernst Fraenkel, The Dual State: A Contribution to the
Theory of Dictatorship (Oxford University Press 1941); Nasser Houssain, The Jurisprudence of
Emergency: Colonialism and the Rule of Law (University of Michigan Press 2003); John Ferejohn and
Pasquale Pasquino, ‘The Law of Exception: A Typology of Emergency Powers’ (2004) 2
International Journal of Constitutional Law 210; Bruce Ackerman, ‘The Emergency Constitution’
(2004) 113 Yale Law Journal 1029, 1041; Antonio Negri, ‘Insurgencies: Constituent Power and the
Modern State’ (University of Minnesota Press 1999); Kim Lane Scheppele, ‘Law in a Time of
Emergency: States of Exception and the Temptations of 9/11’ (2004) 6 University of Pennsylvania
Journal of Constitutional Law 1001; Shai Lavi, ‘The Use of Force beyond the Liberal Imagination:
Terror and Empire in Palestine, 1947’ (2006) 7 Theoretical Inquiries in Law 199.

22 Shahav (n 18).
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1.1. Liberalism and ATCL

According to the literature, the new sphere of law that I term ‘ATCL’ includes
both the basic liberal principles and the relationship between the defendant
and the community, as perceived in ordinary criminal law. Hence, liberal
political theory is vital for the present discussion, but here the term ‘liberal-
ism’ refers to a particular regime of rights enshrined in a constitutional order
that protects the individual. The basis of the justification for liberal law is the
protection of these rights, and the individual is the basic unit of state order.
Another key aspect of this regime is the rule of law, according to which the
state is subject to the law even in emergencies. It is a conception of the sub-
stantive rule of law, which – besides this concept in its formal sense – gives
priority to certain rights stemming from it over vital social interests, protects
the rights of the minority, and prevents the tyranny of the majority.23

The liberal debate places both the conflict between national security and
the rule of law and the protection of human rights at the centre. As a result,
it emphasises the confrontation that is played out between the prosecution
and the defence. From the perspective of the defence, human rights must be
protected in the criminal process, regardless of whether this is within the spe-
cific area of the criminal-security process. According to the defence, the stand-
ard criminal investigation – intended to prove facts with evidence – must take
place for all kinds of offence. From the perspective of the prosecution, the
criminal-security procedure must, first and foremost, assist in maintaining
state security. As a solution to this conflict, liberalism proposes that these
opposing values should be balanced, weighing one against the other in accord-
ance with the spirit and purpose of the law, relevant in the specific state and
social reality in question, as well as the overall values of that society.24

In this article the liberal model is used as an ‘ideal type’ methodology25

in which the concept of liberalism is refined and rendered solely for the pur-
pose of analytical inquiry. The article investigates the phenomenon of ATCL
by comparing it with this ideal model, to understand how and where its legal
arrangements are pertinent to the model or deviate from it. This analysis is
not intended as a normative critique of the liberal regime or its anomalies
but, rather, aims to characterise these anomalies as a descriptive model.
That is, by comparison with the ideal type – the ‘pure’ liberal model –
this study seeks to understand the actions and forces of the liberal regime
and the rule of law by examining how the basic principles of that regime
are preserved in criminal proceedings. By using this model, the study
seeks to offer a conceptual and descriptive understanding of the field of
study.26

ATCL challenges some liberal principles and also certain principles from the
tradition of common law that exist in ordinary criminal procedure:

23 See sources in n 19.
24 ibid.
25 Weber (n 20); Bruun (n 20); Shivakumar (n 20).
26 Weber (n 20); Bruun (n 20); Shivakumar (n 20).
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(a) individualism or the principle of personal responsibility, which expresses
the individual perspective and does not permit group conception of a
suspect;

(b) the principle of adjudicating the criminal act as opposed to the criminal
perpetrator, which means punishment for specific acts and not for
characteristics of the identity of the accused;27

(c) the principle of adversariality, according to which the parties confront
each other and the judge decides. To resolve the dispute fairly, the
judge does not participate in the dispute, and the contention between
the parties must be balanced and considered;28

(d) the principle of due process, which requires the rights of the accused in
the prosecution process to be protected, to shield the individual from
the power of the government; this procedure is the basis of litigation
rights;29

(e) the principle of generality, which is derived from equality before the law
and means that, in criminal proceedings, the rights of every suspect
and defendant must be upheld.

Scholars have identified a general trend in which criminal law is moving
away from the basic liberal principles that tend to be seen as part of the
criminal-security process. Combining criminal law with other areas of law
such as immigration can also create a withdrawal from basic liberal principles
in criminal law.30 In recent decades, liberalism has undergone a crisis when it
comes to shaping criminal law according to its principles. As part of this crisis,
one can identify a shift in the rationale of criminal law towards one that is
risk-based and focused on thwarting future offences rather than on past
acts, at the cost of reducing procedural guarantees – a phenomenon that
this article analyses and seeks to understand in the context of ATCL.31

Liberal democratic systems require special and stringent protection of the
state’s exceptional power to prosecute and convict suspects. Liberalism places
the individual at its centre – as an autonomous being who makes decisions, as
rights bearing, and in the light of the individual’s perceptions of the common
good. Alongside the role of the state in enabling individual autonomy, in the

27 George P Fletcher, Rethinking Criminal Law (Oxford University Press 2000) 575–80.
28 Mirjan Damaska, ‘Presentation of Evidence and Factfinding Precision’ (1975) 123 University of

Pennsylvania Law Review 1083, 1092–93 (Damaska (1975a); Mirjan Damaska ‘Structures of Authority
and Comparative Criminal Procedure’ (1975) 84 Yale Law Journal 480, 523 (Damaska (1975b);
Glanville Williams, The Proof of Guilt: A Study of the English Criminal Trial (Stevens & Sons 1963);
Frederick Pollock and Maitland F William, The History of the English Law (2nd edn, Cambridge
University Press 1968) 670; Mirjan R Damaska, The Faces of Justice and State Authority:
A Comparative Approach to the Legal Process (Yale University Press 1986).

29 Stefan Trechsel, ‘Why Must Trials Be Fair?’ (1997) 31 Israel Law Review 94, 95–96; Richard
Saphire, ‘Specifying Due Process Values: Towards a More Responsive Approach to Procedural
Protection’ (1978) 127 University of Pennsylvania Review 111, 114–17; Larry Alexander, ‘Are
Procedural Rights Derivative Substantive Rights?’ (1998) 17 Law and Philosophy 19, 26–31.

30 Stumpf (n 6); Demleitner (2002) (n 6); Demleitner (2004) (n 6); Miller (n 6); Tumlin (n 6).
31 Andrew Ashworth and Lucia Zedner, Preventive Justice (Oxford University Press 2014).
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case of criminal law it interferes with the moral autonomy of its citizens.
‘Classic’ criminal law contains egalitarian norms that judge impartially
between the state’s claim and that of the defendant. It is the criminal proced-
ure that allows a state to attribute guilt to a citizen, by maintaining neutrality
on its side. Hence, the procedures must be special and precise to ensure fair-
ness and equality. In contrast, in terrorism law there is a danger of deviating
from neutrality, fairness and equality.32

Therefore, to understand and characterise ATCL in the context of liberal
democracies, we must examine the liberal discourse on emergencies.33 This
debate features two basic themes: (i) the idea that the individual and their pro-
tection take precedence, and (ii) the existence of a broad legal framework that
applies also to emergencies. Subordination of all state activity to the law is
intended to prevent the government from exercising its power arbitrarily
and to protect individuals and their rights. Liberalism’s treatment of emergen-
cies does not exempt them from the rule of law but recognises only the need
for the existence of ‘exceptional’ authority in such situations. The revoking of
ordinary law is by virtue of a clause in the constitution or other general basic
law, and therefore emergency situations are also protected within the frame-
work of the law. The possibility of complete arbitrariness without law does not
exist in liberalism, as the rule of law refers to the supremacy of the judiciary
over the governing authorities. The arbitrariness and legal framework are
maintained by adherence to the principle of separation of powers. The rule
of law and the separation of powers ensure a clear political order, which limits
the powers of the executive branch.

There are restrictions on liberal constitutionality, both in judicial review of
the actions of the executive and through the supreme power of the law. Even in
emergencies, liberal states are careful to maintain certain norms set by law.
When the executive branch acts contrarily to these norms, the main brake
is the judicial system and judicial review.34

This article examines whether ATCL can be understood through the liberal
paradigm and whether, as the study of forces in this procedure is expanded,
the understanding of the procedure should be extended beyond the liberal
conception. The use here of the term ‘liberalism’ is as a descriptive theory
that seeks to understand the liberal state of emergency and the rule of law.

Liberalism approaches ATCL as a set of norms adapted to a state of emer-
gency which repeals some of the usual laws and rights, and which exists by
virtue of law. Apart from the rights expressly waived under criminal-security
emergency laws, are the aforementioned basic liberal principles in criminal
law – individualism, the adjudication of acts, adversariality, due process and
generality – maintained within its framework? Do these basic principles

32 RA Duff, Punishment, Communication, and Community (Studies in Crime and Public Policy)
(Oxford University Press 2001); Fletcher (n 17).

33 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (10th edn, Macmillan
1959) 287–88; William E Scheuerman, ‘Survey Article: Emergency Powers and the Rule of Law After
9/11’ (2006) 14 Journal of Political Philosophy 61, 74–81; Jules Lobel, ‘Emergency Power and the
Decline of Liberalism’ (1989) 98 Yale Law Journal 1385, 1385–400.

34 Negri (n 21); Scheppele (n 21).
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exist in the liberal approach to the state of emergency defined in ATCL legis-
lation, and are they part of the rule of law? Is there a broad legal framework
that is maintained throughout the procedure (including these principles) and
designed to limit the powers of the executive and protect the individual? Is it
possible to propose a liberal model that can explain and characterise this pro-
cedure? The theoretical discussion at the end of the article examines these
questions in the light of the findings presented below.

Liberal conceptualisation creates a dichotomy between legal and legitimate
versus illegal and illegitimate. The powers that the liberal state can exercise are
limited to the legitimate use of force, and it has a monopoly on the exercise of
such power. This dichotomy explains the limitations of the liberal state in
emergencies.35 The use of political power by the state is legitimate if it acts
legally, meaning that a state acts violently when it fails to act according to a
legal standard.36 Indeed, much of the liberal scholarship has dealt with the
legitimacy of legal norms and broad considerations for assessing their legitim-
acy, such as the structure of political institutions and the justification of state
actions as neutral and fair,37 as well as political discourse and how law turns
moral principles into questions of fact.38

However, emergencies, in general, and ATCL, in particular, are characterised
by the suspension of norms and the (temporary) creation of a state that does
not follow regular legal procedures. The assessment of legitimacy is therefore
concerned with a potential lack of clear norms in the liberal discourse, with an
emphasis on the relationship between the individual and the state in criminal
law, and it focuses on the exercise of political power as opposed to the set of
norms (and their legitimacy conditions) within which it is exercised. A narrow
definition of liberalism is applied in this article, centring on the rule of law and
rights; other aspects are deliberately not included, as the analytical purpose of
the article is to identify any deviation from the narrow liberal model. Thus,
this narrow definition is used as a derivative of post-liberal theory, such as
Carl Schmitt’s theory, according to which the rule of law cannot always
exist. The narrower the definition of liberalism, the stronger the argument.
The question is whether liberalism successfully explains the complexity of
the issue of legality and the use of force in the ATCL process, and to what
extent liberalism struggles to characterise and identify forms of force that
are not part of the dichotomy in this process.

It is to be noted that the critique of liberalism through Schmitt’s approach,
which is presented later in the study, is one of several critical approaches to
the liberal idea. Among the approaches that criticise liberalism, Marxist and
communitarian criticism should be noted in particular. According to the
Marxist critique, liberalism in the modern age has strengthened civil-political

35 Lavi (n 21); Houssain (n 21).
36 Judith N Shklar, ‘Political Theory and the Rule of Law’ in Allan C Hutchinson & Patrick

Monahan (eds), The Rule of Law: Ideal or Ideology (Transnational 1987) 1, 1–3.
37 Rawls (1971), Rawls (1993) (n 19).
38 Jürgen Habermas, ‘Between Facts and Norms: An Author’s Reflections’ (1999) 76 Denver Law

Review 937, 938–39.
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rights over socio-economic rights as a means of maintaining the class, social
and ethnic status quo. Karl Marx expressed doubts about the ability of rights
to promote equality and social justice. He argued that certain rights reduce the
state’s ability to promote a truly free agenda. Marxist critics have argued that
the rule of law and the rights discourse are merely tools for establishing
classes in the name of the law; but, as they do not offer a discussion within
the framework of the law, they are irrelevant here.39

The communitarian critique of liberalism has focused on the individual’s
desire to be surrounded by a community and to strengthen the perception
that a person is a ‘social creature’ whose existence depends on the public
sphere and not just the private sphere. This approach criticises liberal indi-
vidualism, and emphasises the importance and vitality of the political public
sphere for individuals as a place where they might achieve self-realisation
and stand up for their identity and abilities. While these criticisms are import-
ant for the discussion of liberalism, again, they are not relevant for our pur-
poses, as they do not focus on questions of the rule of law and the discourse
on rights and of emergency and decision making, which constitute the focus
of discussion here.40

In the context of communitarian critique, these concepts of the rule of law
and the discourse of rights have also been analysed as tools that serve the indi-
vidualistic, atomistic conception, and criticised for not giving sufficient space
to the community and its importance to the individual. This critique also dis-
cusses these concepts outside the framework of the law and focuses on harm to
the communal and social needs of the individual, which the liberal discourse
creates through the law. As such, it is therefore also irrelevant to this article,
which therefore focuses on liberal criticism through Schmitt’s approach.

1.2. Schmitt’s ‘emergency theory’

In the context of a state of emergency, questions have also been discussed in
legal literature and political thought concerning the relationship between sov-
ereignty and the rule of law. This relationship between emergency and sover-
eignty was at the centre of Carl Schmitt’s writing.41 In accordance with his
approach, ‘a sovereign is he who decides both when there is a state of emer-
gency and how to respond to it’ – a situation in which the law is suspended
and the legal process continues to exist only ostensibly because the judiciary

39 Karl Marx, ‘On the Jewish Question’ (1978) The Marx Engles Reader; Mark Tushnet, ‘An Essay on
Rights’ (1984) 62 Texas Law Review 1363.

40 Charles Taylor, ‘Atomism’ in Alxis Kontos (ed), Powers Possessions and Freedom: Essays in Honour
of C.B. Macpherson (University of Toronto Press 1979) 57; Michael J Sandel, Liberalism and the Limits of
Justice (Cambridge University Press, 1982); Amy Gutmann, ‘Communitarian Critics of Liberalism’ in
Debates in Contemporary Political Philosophy: An Anthology (Routledge, in association with the Open
University 2003) 182.

41 Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty (The MIT Press 1985);
Oren Gross, ‘The Normless and Exceptionless Exception: Carl Schmitt’s Theory of Emergency
Powers and the “Norm-Exception” Dichotomy’ (2000) 21 Cardozo Law Review 1825, 1825–30;
Chantal Mouffe (ed), The Challenge of Carl Schmitt (Verso 1999); John P McCormick, Carl Schmitt’s
Critique of Liberalism (Cambridge University Press 1997).
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collapses into the role of sovereign.42 A basic distinction in politics, in
Schmitt’s view, is between an ‘enemy’, whose sovereign defines an existential
threat to be eradicated, and a ‘friend’.43 The enemy can usually be most clearly
identified in wartime, when an emergency is declared. Declaring a state of
emergency allows the sovereign to suspend the existing law and use unlimited
force to eradicate the ‘enemy’.

The sovereign, according to Schmitt, therefore, has the authority to decide
the means required to eradicate the emergency situation. He contends that
when state law is activated, it is a situation of routine and normalcy, in con-
trast to states of emergency when the law is suspended and a state of abnor-
mality is created, similar to a state of war. According to this approach, the state
of emergency is an exception to the rule. That a state of emergency exists is
not the interesting feature; rather, what it offers is an insight into the political
forces at play. Although there is a section in the law that allows the law to be
revoked, it is formalistic because this exception indicates that there are routine
events against which those of an exceptional nature can be distinguished. The
problem with liberalism, according to Schmitt, is that it proposes a compre-
hensive and idealised governmental description of the regime, without any ref-
erence to its failures, difficulties and shortcomings. The literature has also
addressed the sovereign’s control and the ‘exposed life’ of the citizens under
that control, who are regulated and contained by way of exclusion. It is the
sovereign, then, who does the excluding. According to this approach, on the
one hand, sovereignty affirms the law and, on the other, declares its own pri-
macy in relation to the law.44

The matter of decision making as an act of sovereignty is central to this
approach. The sovereign is decisive and declares the state of emergency out
of concern for the people and for the purpose of promoting its good. The deci-
sion itself constitutes the political moment and realisation of the political
power. It is precisely in emergencies, according to this approach, that basic ele-
ments are under threat, calling for a sovereign decision. This moment is not
subject to the rule of law. Indeed, in a moment of crisis when the liberal system
is no longer able to function, the state opts to suspend the legal order and
declare a state of emergency in which ordinary law is not valid. The state
regards this option as preferable to its own elimination.45

Schmitt’s critique of liberalism centres on its focus on the individual and its
disregard for the power of sovereign decision making in its own right.
Schmitt’s concern is for the existence of the political space, which allows indi-
viduals to develop and fulfil themselves. A regime of separation of powers that
does not allow for effective decision making does not guarantee the continued
existence of the state as a collective.46

42 David Dyzenhaus, ‘Schmitt v. Dicey: Are States of Emergency Inside or Outside the Legal
Order?’ (2006) 27 Cardozo Law Review 2005, 2007.

43 Carl Schmitt, The Concept of the Political (George Schwab and Leo Strauss trans, Rutgers
University Press 1976) 26, 33, 35; Schmitt (n 41) 6.

44 Giorgio Agamben, Homo sacer (Einaudi 2005) 17–23.
45 Schmitt (n 41) Chs 1–2.
46 Schmitt (n 41); Gross (n 41).
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While this theory makes it possible to overcome the deficiencies of liberal-
ism in the matter of sovereign decisions, it goes no further. Schmitt’s approach
refers primarily to the role of the sovereign, but it does not explain the nature
of the exception made and the differences created between the ordinary crim-
inal procedure and what I term the ATCL procedure. This article reveals rights
that have been denied to suspects in security offences and shows how the basic
principles of criminal law have been violated. Schmitt’s approach does not
seem to have the tools to explain the purposes and practices of ATCL.
Therefore, in addition to the explanation of the sovereign decision, an explan-
ation is also needed regarding the operation of this unique procedure, its goals,
and the forces operating within it.

As an alternative to the suspension of the law in an emergency, there is
another approach according to which, even in an emergency, liberty should
not be denied without a fair procedure. In February 2009, for example, the
European Court of Human Rights ruled in A and Others v United Kingdom that,
even in an emergency which allows for flexibility around certain laws, a per-
son’s liberty should not be denied without giving them a fair opportunity to
defend themselves in court.47 The judicial procedure cannot be deemed fair,
for example, if the detainee has not disclosed enough information to allow
them to give ‘effective instructions’ to their lawyer. A similar determination
can be found in the matter of Secretary of State for the Home Department v AF
and Others, in which the United Kingdom House of Lords clarified that even
when liberty is violated to a lesser extent, no confidential material should
be relied upon in a manner that denies the right to a fair trial in any situ-
ation.48 For example, in this case it was determined that, to ensure a fair
trial, the authorities should disclose to the suspect the information he needed
to compile for his defence. Therefore, cases that are based on confidential
information cannot withstand this test, even in times of emergency.

1.3. Foucault’s ‘power theory’

Given that intelligence investigation constitutes a central feature of ATCL pro-
cedures, the socio-political significance of this feature must be understood. The
scholarship refers to such investigation in terms of social control, where the
investigator exerts force to achieve social control over the investigation and
the suspect. Rather than control using physical means, interrogators use psy-
chological practices in the interrogations, based on the element of persuasion,
which contributes to strengthening the legitimacy of the interrogation and
enhancing the power exercised on behalf of the state. This and other investi-
gative improvements were made possible as a result of the development of
socio-psychological knowledge on the subject of interrogation, and are there-
fore related to the power of scientific discourse. This development creates the
impression of legal neutrality, which justifies such activity from the state side.
Therefore, the persuasion aspect of the investigation, based on knowledge

47 ECtHR, A and Others v United Kingdom, App no 3455/05, 19 February 2009, para 55.
48 Secretary of State for the Home Department v AF and Others [2009] EWCA Civ 1148, [2008] UKHL 28.
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from the fields of psychology and medicine, is closely linked to the realisation
of state power.49

This ‘political power’ perception of investigations conducted by state
authorities – and, indeed, of security intelligence investigations – can be
explained through Foucault’s theory.50 This article examines whether the
ATCL process can also be understood through concepts of power and political
goals, according to Foucault’s approach, and especially as a mechanism for the
use of force in modern society, looking beyond sovereignty and the limitations
of the law (as per Schmitt’s perspective). The advantage of Foucault’s theory
lies in removing the sovereign from the focus of the discussion; instead, it
offers a conception of power relations. Foucault’s historical analysis of central-
ised sovereignty shows how power techniques that deviated from state
mechanisms were created after the French Revolution. The law and its limita-
tions no longer constitute the only theory of power, and the new technology of
power combines techniques of control and knowledge.

The power mechanisms operating in modern society, of which the sovereign
is only one of its operators, appear in various forms (for example, in the insti-
tutions of modern society). Foucault defines power as a relationship in which
each party has the capacity to act and a space for reaction, and each party
enjoys a degree of freedom. Power relations exist between unequal parties
when one party restricts the other. Power is exercised according to economic
principles, and, according to Foucault, the power exerted last is the one that is
most effective. These power mechanisms are activated elusively and intelli-
gently to render them almost imperceptible – and therefore they do not pro-
voke opposition.51 Political power is a system of relationships between
individuals or groups, in which each side strives to change the other party’s
behaviour. Control, efficiency and obedience are not achieved by physical
means but through ‘normalising’ techniques that adapt humans to the rules
that are intended to govern society.

In examining the law and its restrictions (identified with the sovereign),
Foucault focuses on mechanisms, practices and techniques of force to under-
stand the components of the activation of that force, the forms of subordin-
ation, and the relationships between them. According to Foucault, to
understand power relations, one should attempt to locate and analyse the
mechanisms of power – those that solicit, supervise, control and organise
the subordinate forces. However, in the mechanism proposed by Foucault,
power is acquired not by ‘overpowering’ or eliminating subordinates but by
ostensibly building them up – enabling them to self-manage, enlarge their
sphere of operation, and organise their own hierarchical structures – but
within a tightly controlled environment. In this mechanism the power of
close supervision and imposition of general arrangements by regimes on
their populations, for example, is exercised extremely effectively, as it operates

49 Richard A Leo, ‘Police Interrogation and Social Control’ (1994) 3 Social and Legal Studies 93, 114.
50 Michel Foucault, Security, Population, Territory: Lectures at the College de France 1977–1978 (Palgrave

Macmillan 2007); Michel Foucault, The History of Sexuality (Vintage Books 1978) 7.
51 Foucault (1978) (n 50) 7–20.
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in the expansive and inconspicuous context of everyday life (as opposed to the
overt sphere of war and death). The power mechanism is operated through a
series of interventions and regulated supervisory actions, which are, in fact,
disciplinary towards the population. It is through these actions that power
over day-to-day life is exercised – as Foucault termed it, the ‘bio-politics of
the population’.52

The power mechanism therefore comprises the various techniques applied to
achieve control and supervision of the population or a particular group by mon-
itoring and analysing it, penetrating it and influencing it, with the aim of creating
an integrated and beneficial society. Effective, efficient and ‘normalised’ control is
achieved by activating these techniques, which allow for continuous monitoring
of individuals in the system as a central device. Knowledge constitutes a profes-
sional and institutionalised system that is competent to act for the purpose of
re-establishing the pattern of compliance with norms. In everyday life, ‘grey’
mechanisms are applied to the individual that are self-evident yet imperceptible.
It is the mechanism, its expert operators, their method of collecting information,
and their schedules and patterns of action that together monitor human behav-
iour. In this sense it has become routine practice for governments to continually
change the techniques they use to track, scan and monitor citizens, social move-
ments and social processes in the name of security, through intelligence services.
The development of interrogation methods through scientific knowledge has also
contributed to the expansion of the mechanism: as noted earlier, in interroga-
tions there has been a shift from the use of physical means to psychological per-
suasion tools, including the use of extraordinary interrogation methods with a
medical dimension, even accompanied by physicians.

Is it possible to explain through these concepts, which developed under
Foucault’s theory, the differences between ordinary criminal procedure and
the criminal-security procedure, and the differences between Israel and the
United States in matters relating to ATCL? Does this theory explain the goals
and practices of security regimes revealed here? These questions are addressed
in the theoretical discussion at the end of the article.

2. The impact of anti-terrorism legislation on criminal procedure
in Israel

Within the last four decades, anti-terrorism legislation has entirely reformed
criminal procedure in Israel. Among other consequences, its impact has man-
ifested in the following five phenomena:

(a) suspects being prevented from meeting with their attorney (1981);
(b) suspending the duty to record interrogations (2002);
(c) extending detention periods (2006);
(d) obstructing the suspect’s attendance at court hearings (2006);
(e) concealing court detention decisions from the suspect (2006).

52 Foucault (2007) (n 50) 92–94.
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The discussion that follows is devoted to detailed descriptions of changes in
legislation and in its actual workings in order to show the slow birth of ATCL,
which is spread over four decades. The discussion shows how ATCL was cre-
ated, examines how these reforms are to be understood and conceptualised,
and explores the question of whether ATCL should be considered an ‘emer-
gency model’ or an ‘investigation-and-intelligence model’.

To understand the characteristics of ATCL, let us survey each of the five
legislative reforms in turn.

2.1. Prevention of meetings between suspect and attorney

The Criminal Procedure Order (1981) was the first legislative instrument to be
enacted that protected the right of suspects to meet with their attorney.
However, security offences were excluded from this protection:53 attorney–client
meetings could be suspended for a period of 15 days. In 199654 a number of sig-
nificant changes were made to this rule, expressly excluding security offences,
which received extensive attention in the legislation: a separate article was
devoted to the rule for security suspects; the grounds (rationales or causes)
for preventing suspects from meeting with their attorney were specified and
detailed by law; a definition of ‘security offence suspect’ was added; the suspect
was given the right to appeal against the administrative decision in this matter;
the option to extend the period of detention to 21 days was added to the powers
of the President of the District Court on the basis of an application filed with the
approval of the Attorney General; and the Minister of Justice was authorised to
produce new regulations to govern operations in this sphere.

The prevention of attorney–suspect meetings can be viewed as one of the
first steps in the creation of a special procedure for security suspects, distinct
from the ‘regular’ procedure pertaining to general criminal suspects.
Furthermore, the Detention Act (1996) introduced new mechanisms of judicial
supervision over the detention periods established (15 days, extendable to 21).55

The importance of this legislation56 cannot be overstated: it categorised ‘the
individual suspect’ and ‘the group of suspects’ in the field of security offences
into separate classes. Article 35(b) of the Detention Act defines the ‘security
offence suspect’ in the singular as opposed to ‘security suspects’ in the plural.
In essence, this definition – a central notion used widely in various laws and
regulations – refers to a group of suspects and creates a separate detention
procedure. That is, the definition of ‘security suspect’, which encompasses a
list of offences, ultimately creates a special group. Hence, the Detention Act
effectively created a group of security-offence suspects under this definition
that could be used henceforth to make major procedural changes.

The objective of this Act was to give expression to Israel’s Basic Law: Human
Dignity and Liberty and to minimise the prevention of attorney–suspect

53 Criminal Procedure Law, 1965 (Israel), s 27A.
54 Criminal Procedure Law (Enforcement Authorities – Arrests), 1996 (Israel).
55 Haya Sandberg, Interpreting the Detention Law (Hebrew University of Jerusalem 2001) 19, 39.
56 Criminal Procedure Law (Enforcement Authorities – Arrests), 1996 (Israel); Criminal

Procedure Law (Consolidated Version), 1982 (Israel).
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meetings, but it had the opposite result in the case of ATCL, as the right to
counsel was restricted.57 By defining the security-offence suspect in Article
35(b),58 the Act increased procedural divergence between criminal and security
suspects in a declarative manner and constituted the justification for proced-
ural changes in relation to this group, as discussed in Section 5.59

2.2. Exemption from the duty to record interrogations

Another major legislative development in this field was the granting of an
exemption from the duty to record security-suspect interrogations. The
Criminal Procedure Act (Suspects Investigation) (2002) (Documentation Act)
establishes the obligation to document all stages of such interrogations.
According to this obligation, the police must document the suspect’s investiga-
tion by any means – visual, audio or written – as long as it faithfully captures the
course of the investigation from start to finish. Exemption from this obligation
appears in Article 17 of the Documentation Act (as a Temporary Order)60 in the
specific case of investigations into security-offence suspects. In 2017, as a
response to the Marmara case,61 the Turkel Committee Report (No 2, 2013),62

and the Chahanover Committee Report (2015),63 the legislator added an option
to the law for the prosecution to watch the investigation via CCTV from a con-
trol room – at any time, round the clock – instead of documenting it.

2.3. Extending detention periods

A further important development in this area was the Criminal Procedure Act
(Enforcement Powers – Detention) (Detainee Suspected of Security Offence)
(Temporary Order) 2006.64 This ‘temporary’ order allows the prosecution of
security suspects from Gaza, as a result of the disengagement of Israel from

57 Criminal Procedure Bill (Enforcement Authorities – Detention, Arrest and Release), 1995
(Israel), s 31(6).

58 Criminal Procedure Law (Enforcement Authorities – Arrests), 1996 (Israel), s 35(b).
59 HCJ 306/99 Shin Bet v Chen (15 January 1999), para 5. In this case the court permitted the law-

yer to pass a letter to the security-suspect client, instead of holding a meeting.
60 Criminal Procedure Law (Interrogation of Suspects), 2002 (Israel), s 17.
61 On 31 May 2010, a flotilla of six vessels advanced towards the coastline of Israel, carrying

approximately 700 persons. The largest of the ships, the Mavi Marmara, had approximately 29
crew members and 561 passengers on board. IDF forces boarded the Mavi Marmara and took control
of the vessel, encountering violent resistance. When the conflict ended, it was found that nine of
the ship’s passengers had been shot dead, and 55 passengers and nine IDF soldiers were wounded.
The investigation of the Marmara suspects was not recorded.

62 Public Commission to Examine the Maritime Incident of 31 May 2010, Turkel Commission,
Second Report, February 2013, https://www.gov.il/BlobFolder/generalpage/alternatefiles/he/tur-
kel_eng_b1-474_0.pdf.

63 Team for the Review and Implementation of the Second Report of the Public Commission for
the Examination of the Maritime Incident of May 31st, 2010, regarding Israel’s Mechanisms for
Examining and Investigating Complaints and Claims of Violations of the Law of Armed Conflict
According to International Law, Report, August 2015, https://www.gov.il/BlobFolder/news/spoke-
turkelcommittee210915/he/documents_reporteng.pdf.

64 Criminal Procedure Law (Detainee Suspected of Security Offence) (Temporary Provision), 2006
(Israel).
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Gaza and the authorities’ increasing concerns about the consequent potential
security threat and feared increase in the use of terrorism by this collective.
Crucially, it is relatively easy in Gaza to find oneself classified as a security sus-
pect – for example, if one is a teacher in a Hamas-run kindergarten or if one
lives near the Israeli border and is approached by Hamas, asking whether any
Israeli Defense Forces (IDF) personnel can be seen over there.65

The legislature’s goal was to expand the investigators’ power because of the
special characteristics of the security investigation: lack of access to evidential
information; lack of access to the infrastructure (for instance, if the act of ter-
rorism is perpetrated in Gaza, to which Israel has no access); the nationalist–
ideological character of security offences; lack of cooperation with other
witnesses (because they usually belong to the group of the suspect); and the
need for an investigation that is ‘continuous, without interruption’ in order
to thwart and prevent terrorist attacks.66

The legislation restricts the rights of security suspects beyond the periods
stipulated in the general criminal procedure,67 which already has a special ref-
erence to such suspects.68 In effect, the Temporary Order permits violations of
basic constitutional rights in criminal proceedings; for example, extended
detention periods violate the liberty of security suspects. Other violations
are discussed below.

2.4. Absence of the suspect in court hearings

Another striking development is the order relating to the exclusion of security
suspects from court hearings. Article 5 of the Temporary Order allows courts
to hold a hearing on extending the detention period without the
security-offence suspect being present. It also permits courts to extend the
maximum detention period to 20 days without the suspect being present for
that decision (provided that in a previous hearing the suspect was present
and the detention was extended by less than 20 days).69

This procedure is conditional upon whether the court believes that a break
in the investigation – pausing in order to bring the detainee to court – may

65 The 2006 Law initially referred only to Gaza but, following a review, it was changed to cover
all security offences in Israel; see also Counter-Terrorism Bill, 2015 Protocols, https://main.knesset.
gov.il/Activity/Legislation/Laws/Pages/LawBill.aspx?t=LawReshumot&lawitemid=568876 (eg, protocol
of 23 November 2015) (in Hebrew).

66 Memorandum of the Criminal Procedure Law (Enforcement Powers – Special Instructions for
the Investigation of Security Offences by a Non-Resident) (Temporary Order), 2005 (Israel).

67 Powers to detain a person for 96 hours without judicial review; extend the detention of a sus-
pect of security offences for up to 20 days in one order; and detain a person for 35 days for ques-
tioning without indictment. It was valid for one year from the date of its enactment and was
extended until it found a way into the Anti-Terrorism: Memorandum of the Criminal Procedure
Law (n 66) s 2(1), 2(5); Combating Terrorism Law, 2016 (Israel), s 47.

68 There were already rules, such as the presumption of dangerousness of security suspects and
the extension of the period for bringing a security detainee to court: Criminal Procedure Law
(Consolidated Version), 1982 (Israel).

69 Criminal Procedure Law (A Detainee Suspected of Security Offence) (Temporary Provision),
2006 (Israel), ss 4–5.
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impede the prevention of security offences or the prevention of loss of life. The
Temporary Order also allows courts to hold a hearing on appeal for requests or
reconsideration requests regarding the arrest decision in the absence of the
detainee, and it is conditional upon the court’s conviction that the break in
the process may cause ‘real harm’ to the investigation.70

In February 2010, in a request submitted by the Public Defender’s Office, the
Supreme Court decided that Article 5 of the Temporary Order (establishing the
freedom to extend the detention period without the detainee’s presence) was
void. The Court stated that the article disproportionately affected the detai-
nee’s constitutional right to be present in arrest proceedings and thus contra-
dicted the Basic Law: Human Dignity and Liberty. The Court emphasised that
the scope of the right to due process is derived from the constitutional
right to freedom and dignity, and highlighted the importance of the detainee’s
presence in court and effective judicial review of the detention process; and
the importance of effective investigation balanced against the proportionality
of the injury.71 Following this ruling, the Knesset (Israeli Parliament) amended
the Law once again to re-enable hearings to be conducted without the pres-
ence of the detainee in exceptional cases.72 Also, the new Counter-Terrorism
Law (2016) allows courts to hold hearings (again, in exceptional cases) while
the detainee is absent.73 This law is intended to unify the legislation in this
field, reshape the basic definitions, and provide a variety of tools – criminal,
administrative and public (which are discussed later in this article). The
Temporary Law has become a permanent rule under this anti-terrorism law,
with few changes.

2.5. The suspect not being made party to court decisions on detention

This procedure, which was regulated in Article 5(4) of the Temporary Order,74

allows the law enforcement authorities and the courts not to inform the secur-
ity detainee of decisions relating to the extension of the detention period.
According to this legislation, in cases where the detainee did not appear at
the hearing, as mentioned above, and the state submits a request for an exten-
sion, the court can decide not to inform the suspect of its decision. Again,
according to this article, the court can use this option only if it is convinced
that informing the detainee about the decision would impede efforts to pre-
vent a security offence or prevent loss of life.

70 ibid s 3(c) Protocols; Counter-Terrorism Bill, 2015 Protocols (n 65) (eg, protocol of
23 November 2015 protocol) (in Hebrew).

71 HCJ 8823/07 A v State of Israel (11 February 2010), para 35.
72 Government Bill 539, Draft Criminal Procedure Law (Detention of the Suspect in a Security

Offence) (Temporary Order) (Amendment No. 2) 2010, https://www.nevo.co.il/Law_word/law15/
memshala-539.pdf (in Hebrew).

73 Combating Terrorism Law, 2016 (Israel), s 47.
74 Criminal Procedure Law (A Detainee Suspected of Security Offence) (Temporary Order), 2006

(Israel), s 5C(b).
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2.6. The cumulative effect: A new legal field

The cumulative effect of these relatively new procedures is the creation of a
de facto unique and separate legal field within the general Israeli criminal
law – ATCL – which is located at the intersection between the security
field and the criminal law. Alongside its main feature – a 20-day investigation
period during which the suspect’s normal rights can be suspended – there are
other specific features, which include the use of special lawyers (ATCL experts
and security classification holders), no recording or videotaping of the con-
fession,75 and two phases of investigation (by the police and the General
Security Service or Shin Bet). These methods, which were mentioned in
the interviews as ‘law in practice’, are part of a discrete sphere standing
alongside criminal law.

In this new sphere liberal principles and the rule of law do not apply.76

Indeed, ATCL challenges the basic liberal principles of law: generality, equality,
certainty, the rule of law, individualism, human rights, and the adjudication of
acts – not the actors.77

3. Existing models for effecting change in criminal law

Why and how did Israel apply such comprehensive and significant changes to
its criminal law, and are the reforms really restricted to emergency cases only?
To answer these questions, one must understand the models of reform avail-
able to states in the area of criminal legislation. As noted earlier, I contend
that there are three such models that the legislator can use to effect reform:
(i) the substantive model; (ii) the punishment model; and (iii) the procedural
model.

In this section I analyse each model vis-à-vis Israeli legislative history, con-
centrating mainly on reforms that answer a need or a problem in society which
has arisen as a result of past events. In this sense each of the models will be
examined as a possible choice of the legislature. The choice will be discussed
according to the formula prescribed by law and not by the application of the
legislation after its enactment. Applying any of these models to one single
group of people challenges the basic principles of liberal law, mainly when
using the procedural model exclusively against one group – security suspects
– for the first and only time, and not in general.

The three models I present and analyse here (substantive, punishment and
procedural), to better understand how states effect change in criminal law,
offer a descriptive argument to examine the routes that were open to the legis-
lator against the route that was ultimately chosen.

75 Criminal Procedure Law (Interrogation of Suspects), 2002 (Israel), s 17.
76 Shklar (n 36).
77 On liberal principles see Antony Duff, Intention, Agency and Criminal Liability: Philosophy of Action

and the Criminal Law (Blackwell 1990) 116–19; George P Fletcher, ‘The Storrs Lectures: Liberals and
Romantic at War: The Problem of Collective Guilt’ (2002) 111 Yale Law Journal 1499; Damaska (1975a)
(n 28); Damaska (1975b) (n 28); Williams (n 28); Pollock and William (n 28); Damaska (1986) (n 28);
Trechsel (n 29); Saphire (n 29); Alexander (n 29).
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3.1. The substantive model

According to this model, when a country wishes to address a worrying criminal
phenomenon or a national crisis, the legislature can decide to change an essen-
tial element of criminal law related to the offence or its proof. The legislature
thereby changes the definition of the offence, its component elements, the
criminal defence or the manner of its proof.

To understand how this model operates, let us take an example from a dif-
ferent realm: the 2001 amendment of the offence of rape in Israel.78 Before the
amendment in question, section 345(a)(1) of the Penal Code defined ‘normal’
rape as ‘intercourse without the free consent of the woman, by the use of
force, infliction of physical suffering, or the use of pressure or threat of one
of these’. The increase in acts of rape and the rise in society’s awareness of vic-
tims’ responses at the time of the rape (freezing, temporary inability to fend
off the rapist, and so on) led to the revision (Amendment 61) of the Penal Code.
In this amendment the legislator eliminated the requirement to use force
(or the threat of doing so) from the definition of the crime of rape. Israel
thus opted to frame the offence based on the central element of absence of con-
sent from the woman. From that point on, a man who penetrates a woman
without her consent, even if he is not using force or threats of any kind, is con-
sidered to have carried out rape. This framing would therefore extend to any
intercourse without the consent of the woman, including rape within mar-
riage, for instance.79 In this example, the legislator used the substantive
model, changing one of the basic elements in the definition of the offence
so that there is now no need for the element of force to be present or proven
in court in order to charge a man with rape.

Another means of using this model is to change the criminal protection. For
example, in the case of farmers who tried to forcibly eject thieves or suspected
thieves from their farms, in 2008 the legislator changed the protection article
in the Penal Code by adding another defence to criminal liability. According to
this defence, no person shall be criminally liable for an immediately necessary
act for the purpose of ejecting people from their property who are intending to
steal from it.80 The legislator could have selected other options in attempting
to deal with the growing phenomenon of thefts from farms and the aggressive
defence of farmers, such as imposing harsher punishments for the offence of
theft. However, the choice of the substantive model suggests that the legislator
approached the problem as a defence issue in order to protect the farmers, pla-
cing them at the centre of their considerations. This model can also include
changes in the law of evidence: if one of the required types of evidence is miss-
ing, there will be no charge. Changing the manner of proof can render the
innocent guilty, or vice-versa. For example, moves such as lowering the stand-
ard of criminal proof or diminishing the possibility of presenting evidence in

78 Penal Code Bill (Amendment No 61) (Rape), 2001 (Israel).
79 ibid.
80 Penal Code Bill (Amendment No 98) (Protection of a Residence, Property, Business, Fenced

Farm and Vehicle), 2008 (Israel).
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the presence of one party as a result of security (confidentiality) concerns may
have a material effect on the outcome.

In sum, this model is concerned with the crucial elements of the offence, of
the charge, and of the manner of proof. The legislator tends to apply this
model in situations that it regards as critical social issues, when the aim is
to change societal awareness. Thus, the model, despite being perceived as
very basic, is comprehensive and extremely powerful because it paves the
way for far-reaching social changes.

3.2. The punishment model

According to this model, the legislator can opt to change the punitive element
of a law in response to social change. The punishment options are varied –
from fines to imprisonment and even, in some countries, the death penalty.
In most cases, when using this model, the reform will be targeted at the sever-
ity of the punishment rather than at its type.

For example, in 1996 and 2001 the Israeli legislator ordered the Penal Code
to be amended in response to the increasingly light punishments imposed for
offences of domestic violence.81 Sections 335(1A) and 382(c) were duly added.
The declared purpose of these statutory provisions, then, was to toughen the
punishment for such offences. Here, as part of the reform, the legislature
directs the court with regard to the appropriate punishment considerations
for domestic violence.

3.3. The procedural model

In this model the legislator uses legal procedure to reform the law. This can
relate to pre-trial procedure, such as the investigation and the detention, or
to the trial procedure itself. Using this model usually raises questions about
the investigation, due process, representation and the inquisitorial or adver-
sarial character of the system.

The scenario we have already examined in this article – the anti-terrorism
legislation used to reform criminal procedure in Israel – is an example of this
model in practice. By using this model, the legislator gives specific instructions
relating to rules of procedure, which are directed towards both law enforce-
ment agencies and the courts. The model answers the question of how to pros-
ecute as a result of the reform. It does not address the question of the nature of
the offence, the indictment, or the proof.

4. The three models combined: integrated implementation

A discussion of Israel’s new Counter-Terrorism Law (2016) will serve to dem-
onstrate the use of integrated implementation of all three models –

81 Penal Code Bill (Amendment No 49) (Domestic Violence), 1996 (Israel); Penal Code Bill
(Amendment No 64) (Damage and Injury in Aggravated Circumstances of a Family Member),
2001 (Israel).
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substantive, punishment, and procedural, combined. This new law brought
together the various laws dealing with terrorism to provide unified, compre-
hensive and coherent legislation that is up to date. It includes significant
changes at various levels in the fight against terrorism: reforming the defini-
tions (what is a terrorist organisation, what constitutes membership of a ter-
rorist organisation, what classifies as an act of terrorism, and so on); reforming
the substantive law by adding offences (such as incitement and threats);
reforming the procedural rules; and reforming the corresponding
punishments.

Unlike the process described above, whereby most of the reform regarding
criminal anti-terrorism legislation in recent decades has been largely proced-
ural, this law draws on all three models of criminal law reform. From this point
of view, this law and its aims mark a turning point in Israel’s approach to ter-
rorism and criminal law. While, in the past, the reforms were focused largely
on the procedural model, they now extend to include also the essence of the
law, the definition of offences, and the punishments to be applied.

More specifically, the Israeli legislator used an integrated implementation
approach to enact the Counter-Terrorism Law (2016). This move meant that
most of the ATCL procedural rules from 2006 were absorbed into the new
law, by applying the procedural model; and harsher and more extensive punish-
ments for terror offences were adopted, using the punishment (penal) model. A
heavy punishment tariff was applied to accessories in the commission of a ter-
ror crime, and life imprisonment was enacted for the principal actors in acts of
mass terrorism that cause bodily injury to multiple victims. However, while
ATCL emerged in the wake of significant procedural changes (that is, applying
the procedural model of reform, which is unique to ATCL), from 2016 onwards
the legislator drew on all three models in mapping out the Counter-Terrorism
Law, taking an integrated approach.

The state justified the creation of the Counter-Terrorism Law with the need
to address the threat of terrorism as a matter of emergency. It refers to the
phenomenon of terrorism as a unique crime, explained both by the intensity
of the injury it produces and by its scope and complexity.82 In addition, as a
matter of principle, the state generally considers terrorism to be a grave phe-
nomenon, by definition – that is, not an act characterised by various levels and
degrees of complexity or severity. For instance, transporting a terrorist, even
without knowing that they are a terrorist, is considered a serious terrorism
offence. Therefore, giving a lift to a terrorist hitchhiker is classified as provid-
ing a service to a terrorist organisation also, on the presumption that the dri-
ver had their suspicions but refrained from taking action to test that suspicion,
and thus is duly punishable.83

82 Counter-Terrorism Bill, 2015 (Israel), Explanatory Notes, para 1.
83 Counter-Terrorism Law, 2016 (Israel), ss 2(3)(c)(2)(c), 23: ‘A person who gives a terrorist

organization a service or who provides a terrorist with means, … to assist the organization’s activ-
ity or progress, is liable to imprisonment for five years, unless he has proved that he was not aware
that the organization is a terrorist organization’. In this respect ‘being aware’ includes having a
suspicion yet refraining from inquiring: s 2(3)(c)(2)(c).
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Despite the definition of terror as a special ‘crime phenomenon’ and not
only as mens rea or an ideology, the tools the state offers to handle it are of
both a criminal and public nature. That is, new offences, severe procedures
and harsher punishments are ‘criminal tools’, while ‘administrative’ detention
(to which Israel resorts in cases where there is no evidence, holding detainees
for up to six months) and special authority granted to the Attorney General
and ministers are ‘public tools’. Alongside the selection of these tools, the gov-
ernment’s explanation for the legislation – which distinguishes ‘anti-terror’
from other criminal issues – relies on the psychological effect of terrorism.
This effect is based on the fear and the threat to public security that terrorism
generates and its insidious undermining effect that damages daily life for so
many people, beyond the direct physical and material damage it produces.
Hence, the legislator positioned the phenomenon of terrorism as primarily
exerting a public and psychological effect, which calls for public and psycho-
logical tools to manage it.84

‘Terrorism’ is explained in the Counter-Terrorism Law as a ‘multifaceted
enemy’,85 which has various methods and goals.86 According to this logic,
then, the security-offence suspect is an enemy from the outset.87 Here, criminal
law becomes an instrument to be employed against the enemy and not just law
in a democratic state – that is, it becomes ‘enemy criminal law’.88

Whereas the focus in criminal law is on the act, here, the actor is at the cen-
tre. Using this field of law, the state automatically denounces every citizen act-
ing against it as an enemy, from the very beginning of the investigation. For
example, the law allows charities to be defined as terrorist organisations if
there is any affiliation between them and terrorist activities, and also pre-
scribes punishment for those who publicly express identification with a terror-
ist organisation.

Importantly, the broad definitions delineated under the Counter-Terrorism
Law greatly expanded the boundaries of the terrorism phenomenon.
Essentially, it offers one same format encompassing various forms of behav-
iour, corresponding with harsher punishment and suspension of the ordinary
rules of law, without the necessary attention to the differential details or
nuances of that behaviour. One example of this expansion is the inclusion of
‘surrounding organisations’ that support or are somehow linked to the organ-
isation that carries out terrorism in the definition of ‘terrorist organisation’.

84 Counter-Terrorism Bill, 2015 (Israel), Explanatory Notes, paras 1, 4.
85 ibid para 2.
86 Antony Duff, Citizens, Enemies, Outlaws: The Criminal Law and Its Addressees, paper presented at

Hebrew University of Jerusalem, 21 May 2008 (on file with author).
87 Markus Dubber, ‘The Citizen in Penal Law’ (2010) 13 New Criminal Law Review: An International

and Interdisciplinary Journal 190, 191–93.
88 Carlos Gómez-Jara Díez, ‘Enemy Combatants versus Enemy Criminal Law: An Introduction to

the European Debate regarding Enemy Criminal Law and its Relevance to the Anglo-American
Discussion on the Legal Status of Unlawful Enemy Combatants’ (2008) 11 New Criminal Law
Review: An International and Interdisciplinary Journal 529, 530–32. This literature is based on
Günther Jakobs’ theory of criminal law: Günther Jakobs, ‘Imputation in Criminal Law and the
Conditions for Norm Validity’ (2004) 7 Buffalo Criminal Law Review 490.
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Prior to this new legislation, such organisations were not included in the def-
inition. This means that organisations that perform humanitarian activities
that encourage and support the activities of a terrorist organisation, or belong
to the same political movement, are now included in the definition of ‘terrorist
organisation’, even though the surrounding organisations do not perform acts
of terror themselves. Teachers working in a Hamas school or kindergarten, for
example, would be caught by this definition.

The reform also extends the definition of a ‘body of persons’, adding a ref-
erence to ‘factions, groups and sub-organizations’ known by various names and
engaging in different activities in relation to the terrorist organisation. As the
state places significant emphasis, in the legislation, on defining the offender, it
refers to military, political and humanitarian organisations in the same terms,
to avoid acknowledging the activities (welfare, education, and so on) of
humanitarian entities associated with political or terrorist organisations.
Thus, criminal law applies equally, regardless of whether the activity is pro-
moting terrorist activity per se, or engaging in humanitarian activities
under a shared or related political movement. ‘Service provision’ for those
humanitarian organisations is also included in the definitions of terror
offences. Consequently, humanitarian organisations are declared terrorist
organisations – even if their members do not seek to promote or facilitate
the activities of a terrorist organisation and/or are unaware of the terrorist
activities of the organisation in which they operate.

In its definition of ‘member of a terrorist organisation’ the legislator
expands the scope considerably. Departing from the behavioural element of
‘taking an active part in an organisation’ from the previous law, the new legis-
lation expands the definition to include anyone who merely expressed a
notional agreement to join a terrorist organisation in the presence of someone
they had reasonable grounds to believe was a member of that organisation, or
who presented themselves as a terrorist organisation member or a representa-
tive sent on behalf of the organisation. So, in fact, the law now classifies as a
‘terrorist organisation member’ anyone who gave even passive agreement to
join said organisation in the presence of a third party (who is not necessarily
a member of that terrorist organisation); the same applies if they expressed
even a vague statement to that effect to someone who is a member of a terror-
ist organisation.89

Hence, the definition does not require actual participation in the organisa-
tion, and it even flips the burden of proof so that the suspect needs to demon-
strate that they are not a member. Crucially, the definition does not relate to a
specific date of any activity or alleged membership, and the membership per-
iod never ends. According to the explanation of the legislator, this is because it
is difficult to prove terrorist organisation membership, as the process of
becoming and remaining a member does not require the existence of a formal
proceeding. As a solution to this difficulty, the new law blurred the distinctions

89 Military Court of Appeals 56/00, Qawasma v The Military Prosecutor (5 June 2000). In this case,
the Court decided that passive membership of a terrorist organisation could also constitute
membership.
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between security offenders and humanitarian activists or innocent civilians,
and imposed severe criminal sanctions and harsh criminal proceedings on
both groups.

The definition of ‘act of terror’ was also expanded significantly. It includes
both the act and the threat – hence, a threat designed to ‘provoke fear and
panic’ is classified as an act of terror.90 The definition expands the purpose
of the terrorist act to include ‘prompting’ (rather than ‘forcing’) a government
body or international organisation to take or refrain from taking a given action
– thereby lending governmental authority to international organisations. In
this definition, the risk element – in terms of potential damage to property,
the economy or the environment – was also expanded. Thus, where weapons
are used or there is a threat to use them, the law waives the purpose require-
ment. Another significant expansion can be found in the definition of the ‘act
of terror carried out by a terrorist organization’. The current definition states
that, if the act is performed by a terrorist organisation, there is a legal pre-
sumption that the motive and purpose already exist and, therefore, the pros-
ecution does not need to prove those elements.91

The combined net result of these expansions is that many different scen-
arios, types of behaviour and acts – from the most innocuous and minor to
the most severe and malign – are treated within the same framework. That
is, the law’s treatment is uniform, as it considers all such forms of behaviour
as ‘severe’ actions that require the application of strict procedural processes
and extreme sanctions.

Furthermore, it was not only the definitions of terror-related offences that
changed under the new law, but also the associated maximum penalties:
Article 37 of the 2016 Law doubles maximum penalties if the offence is consid-
ered an act of terrorism.92 Harsher prison sentences were also established for
accessories who assist in the commission of a terror crime, including a life
term for mass terrorism perpetrators who commit acts that cause bodily injury
to multiple victims.

An examination of the effect of ATCL procedures on general criminal pro-
cedure is not central to this article, mainly because this understanding is ham-
pered by the lack of disclosure surrounding the existence of criminal-security
law and its characteristics. Despite this impediment, as part of its theoretical
framework, the article does draw on the extant literature addressing this
effect. This scholarship also examines the general implications of legislation
in the criminal-security field and its interrelationship with general criminal
procedure. Such studies consider the violation of specific rights, such as the
legal presumption of risk in the detention of security suspects or the restric-
tion of the right to silence in Northern Ireland.93 Some of these studies also
point to a substantial extension of special provisions from criminal-security

90 Counter-Terrorism Law, 2016 (Israel), s 2.
91 ibid.
92 ibid s 37.
93 Fionnuala Ní Aoláin, ‘The Fortification of an Emergency Regime’ (1996) 59 Albany Law Review

1353, 1384; Gross (n 21); Gross and Ní Aoláin (n 21).
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law to ordinary general criminal law. American law scholars have also written
about such expansion in the security context, which relies mainly on a similar
discussion around leakage from the field of law dealing with illegal drugs into
general procedure94 and the extension of temporary arrangements in criminal-
security legislation within general criminal law, and justifications for this. The
concern has also been expressed that today’s creation of separate rules for ter-
ror suspects could lead to separate and different criminal treatment of another
group tomorrow.

The replacement of some temporary emergency powers with the perman-
ent 2016 Law was in line with the general trend in emergency regimes.
Israel now uses permanent law for the regulation of terror as an emergency,
rather than temporary law or a ‘declaration of emergency’ model.95

5. When the procedural model is used against one specific group:
Terror suspects

As we have seen, Israel has made significant and comprehensive reforms in
criminal law procedure over the last four decades for the adjudication of terror
cases. I have shown that the reform in procedural criminal legislation has led
to an entirely distinct field of criminal law: ATCL. The roots of procedural ATCL
stem from the Mandate period and the establishment of the State of Israel, and
this field of law remained relatively stable until the 1980s, undergoing almost
no changes. Security offences in the first decades after Israel’s establishment
focused mainly on espionage and treason. Because of technological changes
during the 1970s, the scope of the use of security legislation dwindled. It
was in the 1980s that anti-terrorism procedural law was enacted: first, in the
Prevention of Meeting Law (1981) and subsequently in the Investigation
Documentation Law (2001). The 9/11 attacks and the increase in global terror-
ism, along with the 2005 disengagement from the Gaza Strip, prompted the
enactment of the Temporary Order96 discussed in Section 2.

Figure 1 shows three periods in the development of ATCL in Israel and the
relevant model for each period. Here, we see the central role of the procedural
model in this development.

This brief survey of Israel’s employment of criminal law to regulate terror
raises the question of whether it upholds the principles protected in general
criminal law. The process by which the legislator distinguishes between gen-
eral offences and security offences in the criminal process is vastly different
from that of the special security offence provisions enacted in the past. As
mentioned above, previously the legislator categorised security offences as
criminal in nature, considering them severe and thus enabling criminal pre-
sumptions to be made, such as the presumption of dangerousness or even
the need for harsher detention and sentencing. In contrast, the legislation

94 Stuntz (2002a) (n 3) 2138; Stuntz (2002b) (n 3); Weisselberg (n 3).
95 Daphne Barak-Erez, ‘A Constitution for States of Emergency’ in Asher Grunis, Eliezer Rivlin

and Michael Karayanni (eds), Shlomo Levin Book: Essays in Honor of Justice Levin (2013) 671, 692, 696.
96 Criminal Procedure Law (A Detainee Suspected of Security Offence) (Temporary Order), 2006

(Israel).
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Figure 1. How did the law arrive at ATCL?
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in the field of security offences over the past four decades has been charac-
terised by far-reaching procedural changes,97 which have effectively created
two procedural systems: the regular criminal procedural system for general
criminal offenders, and the special criminal procedural system for suspected
security offenders.

Over time, ATCL has developed unique features that distinguish it signifi-
cantly from regular criminal law. For example, in ATCL there are special pros-
ecution and defence attorneys in this field as a result of the different processes
and security clearance issues involved. Because the Shin Bet is involved in the
criminal processes in court, there are always two or more prosecution attor-
neys in court and only one for the defence. Another striking feature is that
investigations are very lengthy and tend to end in a confession.98 As men-
tioned earlier, there is a dual investigation: first by the Shin Bet and then
by the police. The process of the former is largely undocumented (only sum-
marised); the process of the latter is known as a ‘laundering investigation’,
which gives the official, ‘cleaned-up’ account of events. This name points to
the two phases of ATCL investigations, which are very different from those
conducted under regular criminal law. Because of the exemption from the
duty to record the investigation, there is no documentation of the confessions.
Unlike the general criminal law, there are still ‘trials within a trial’ in this field,
ostensibly to ensure free and voluntary confessions, even though ATCL inves-
tigations and trials almost always end in confessions. Because of the procedural
character of ATCL, it turns into a game of ‘nothing to lose’, with both sides
doing everything they can to achieve their desired outcomes. Because of the
ex parte court hearing, judicial supervision is restricted and the materials
related to the investigation are typically classified as confidential information
– meaning that, to gain access to them, the defence attorney must approach
the Supreme Court for permission.

Most of the offences involve passive behaviour and can be placed in the
‘second circle’ – that is, outside the sphere of hard-core acts such as carrying
out a specific terrorist attack, or ‘ticking bombs’ such as conspiracy, aiding,
weapons possession, contact with a foreign agent, speech offences or graffiti.99

When such cases come to trial, there is little evidence, no exonerations, many
plea bargains, and severe punishments. These tactics indicate that the proced-
ural model is being used against one specific group – namely, terror
suspects.100

To analyse ATCL, scholars can turn to theoretical interpretive research
together with qualitative research. The former presents criminal–security
law and its analysis (the ‘law-in-books’ approach); the latter describes this pro-
cess in reality (the ‘law-in-action’ approach), a description that is different
from the legislative process. Applying both research methods in parallel

97 Ashworth and Zedner (n 31) 51–72.
98 Shahav (n 18) 116.
99 ibid 122.
100 Neal Katyal and Laurence Tribe, ‘Waging War, Declaring Guilt: Trying the Military Tribunals’

(2002) 111 Yale Law Journal 1259, 1308.
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provided a comparative avenue for the present study to describe the security
criminal process and propose an explanation for the legislative developments.
The qualitative method enabled subjective interpretation of the responses of
the interviewees101 (prosecution lawyers and defence lawyers), all of which
were anonymised, and an understanding of the socio-cultural reality of
ATCL. It therefore enabled the phenomenon of ATCL and its characteristics
to be investigated in the area where it is routinely applied. The method was
also helpful in gaining a deeper understanding of the phenomenon, its inter-
pretations and its layers, and enabled the key actors in the prosecution pro-
cesses – defence and prosecution attorneys – to tell their stories and have
their voices heard. These attorneys have first-hand knowledge of the ATCL
phenomenon and its procedures, objectives and characteristics, such that
focusing on these actors provides insights from a grassroots perspective. In
particular, their testimony reveals scenarios in which the procedural model
has been used to target terror suspects specifically.

The interviews quoted in this article were tailored to the purpose of the
study: to understand the field in depth through the actions of the actors
involved in the process of prosecuting suspects in security offences – from
the prosecution and from the defence. These lawyers have a comprehensive
understanding of the intersection between terrorism-related criminal proceed-
ings and ordinary criminal proceedings. The attorneys who are engaged in
defence representation are ‘returning players’ in the field; they are engaged
in daily and ongoing practice, meaning that they regard it as a routine matter
and a contemporary experience. As such, they are expert practitioners who
understand both the language of general criminal procedure and the language
of the criminal procedure of terrorism. Their deep acquaintance with the issue
enables them to see the complexity at the micro-level, which is the perspective
required to fulfil the objectives of the study.

One interviewee from the prosecution emphasised that the attitude towards
the security suspect being investigated in the criminal investigation is, first
and foremost, as a source of information. Therefore, the timing of the indivi-
dual’s disclosure (as a criminal being interrogated) and whether they will be
allowed a meeting with a family member or lawyer are important questions
for all involved. One of interviewees highlighted these issues when describing
the process of ‘extracting information’ from the suspect, which may take a
week or two, or even longer:

[A]lways think that the interrogee in front of you is a source of informa-
tion. He is not a defendant, he is not a good man, he is not a bad man, it
does not interest us what his punishment will be. [He is a] source of infor-
mation because he comes from there and he knows a lot of things we do
not yet know [so, the point at which he is allowed to be] exposed to sun-
light … or to the wider world, … it could be relatives, it could be lawyers, it

101 Norman K Denzin and Yvonna S Lincoln, ‘Introduction: The Discipline and Practice of
Qualitative Research’ in Norman K Denzin and Yvonna S Lincoln (eds), Handbook of Qualitative
Research 1 (SAGE 2011).
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could be his other friends, when exactly he will be exposed, is a critical
question for the ability to extract this information from him.

Talking about the special procedures in the Temporary Order, an inter-
viewee from the defence made similar observations about the interrogee
being a source of information, but from a different point of view:

If the purpose of an ordinary criminal investigation is to reveal the truth
about a specific incident—whether or not a person committed the [acts]
attributed to him—investigations into security offenses aim at gathering
intelligence, gathering general facts. You see it because you always ask
[the suspect]: who did it? Did you see anyone else at the crime scene?
In the GSS investigations before the police investigation, … the detainees
are broken so that they make a confession and [are then] brought to the
police weak and powerless … [so that] all that needs to be done is to just
sign a police statement. So the goals are different and the means of inves-
tigation are different.

According to this interviewee, both the questions asked in the interrogation
and the means used to extract information are derived from the perception
that the interrogee is a source of information necessary to thwart future
offences, thereby creating a deep distinction between ordinary criminal pro-
cedure and security criminal procedure. This position of the defence attorney
in many security cases shows that he discerns a major difference between
prosecuting security suspects and ordinary suspects.

5.1. The liberal model

This study shows that the reasoning behind the legislation of ATCL was mainly
that it was a response to an emergency situation. How does the liberal model
explain the existence and characteristics of ATCL procedures in the context of
the liberal debate? Two basic conceptions of liberalism are relevant here, from
which its approach to emergencies are derived: one concerns the prioritising
and protection of the individual (the foundational principle of liberalism being
the individual and not the collective); the other is the existence of a broad
legal framework which applies to all activities in the country: the ‘rule of
law’. On the basis of these two conceptions, liberalism seeks to subject all
state activities to a legal framework that prevents the government from exer-
cising its authority arbitrarily and restricting individuals’ liberty and rights.

Liberalism’s treatment of emergencies does not exempt them from the rule
of law; even in such situations the legal framework must be maintained. While
liberalism recognises the need for ‘exceptional’ authority in an emergency, this
does not equate to the absence of law. In countries where the rule of law is a
foundational idea there is a tendency to apply the law also to the exercise of
arbitrary power. In the historical process of the development of liberalism,
which culminated after the Second World War, liberal democracies preferred
to approach the constitution as the legal source that would provide inherent
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and broad emergency authority to deal with states of emergency. The state of
emergency in these countries is perceived as a disruption of the order, but not
an illegal disruption.

The idea of the rule of law is achieved through the separation of powers,
which preserves arbitrariness and ensures the freedom of the individual in
the socio-political structure. It also expresses a clear political order, within
which there are restrictions and restraints on the powers of the executive.
According to liberalism, only an individual with sufficient power can restrain
another’s attempt to yield power over them, and therefore those exposed to
the power of the sovereign cannot defend their liberty. The fear that liberalism
seeks to tackle is that of harming the freedom of human beings, who are
exposed to the arbitrary power of the sovereign. Liberalism especially empha-
sises the separation of powers between the authorities, using appropriate
checks and balances, as a binding idea: they must balance and restrain each
other in order to ensure that the individual remains free from the centralised
state. Therefore, in the separation and balance of power between executive,
legislature and judiciary, liberalism ensures the individual’s ability to act freely
within the framework of the law. What guarantees individuals’ freedom of
action is the existence of a stable constitutional government operating within
a legal framework that ensures this separation and balance between the three
branches of government.

Liberalism is aware of the need for a decision in an emergency to protect
the liberties of individuals. The exceptional situation is regulated by the
norm through the possibility of declaring a state of emergency. Liberalism
believes that it has created the appropriate framework for the individual’s
development and social activity by proposing the rule of law – not the rule
of power. By law, in emergencies the state can repeal the regular law under
a clause in the constitution, meaning that, even in emergencies, the action
of the authority is within the law.

The United States represents an example of the functioning of the judiciary
as a brake on the executive branch. The president enjoys broad emergency
powers but, whenever the legal norm in emergencies has been violated, the
Supreme Court has curtailed the range of action of the executive branch.
For example, it ruled that the Court had the authority to decide on the consti-
tutionality of detaining foreign nationals in Guantanamo Bay;102 that the spe-
cial military committees that have tried illegal combatants violate the norm in
military law;103 and that law enforcement agencies are not allowed to deny
detainees with US citizenship minimum legal protection104 (such as the
right to be represented by counsel). Similarly, the Supreme Court in Israel
also restricted the powers of the authorities when it rejected the provision
regarding the possibility of holding a hearing to extend detention without
the detainee being present at the hearing, as described earlier.

102 Rasul v Bush 542 US 466 (2004).
103 Hamdan v Rumsfeld 548 US 557 (2006).
104 Hamdi v Rumsfeld 542 US 507 (2004).
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In summary, according to liberalism, the law applies to everything, and it is
impossible to exercise political power beyond its sphere. According to this
approach, power is subject to restraint and institutional restrictions. Liberal
constitutionality is twice limited: both through judicial review of the actions
of the executive administration, and through the organisation of power in
the law. In democratic/liberal states, where there is a rule of law, the tendency
is to maintain certain norms, which are set by law, even in emergencies. When
the executive branch acts contrary to these norms, the main barrier to
restraint is the judicial system.

The two methods described above (law-in-books and law-in-action) revealed
two primary characteristics of the ATCL research field: the emergency aspect
and the investigation-and-intelligence aspect, respectively. The former, which
emerges from the legislative analysis, is concerned with the fact that security
offences constitute a unique arena in criminal law because of the severity of
the offences. The regular criminal legislation and basic principles do not
apply here. The latter, which emerges from the law-in-action analysis, is the
goal of the procedural process. Unlike general criminal law, the security crim-
inal procedure does not seek to adjudicate but to protect the investigation pro-
cess and intelligence gathering.105

Liberal theory has difficulty in explaining these ATCL features. Here,
Schmitt’s theory (relating to emergency powers), together with Foucault’s the-
ory (relating to power as manifest in the ‘investigation mechanism’) do a better
job of explaining them in the context of Israel’s security criminal law.

The analysis of ATCL in-books and in-action, and the conclusion regarding
the creation of security criminal law as a separate discipline with its own char-
acteristics (the emergency aspect, according to an examination of the legisla-
tion and case law, and the aspect of investigation and intelligence gathering,
according to a study in the field) can replace the literature’s previous analysis
of ATCL, which stands at the intersection between security and human rights.

The liberal debate places the conflict between national security and the rule
of law and protection of human rights at the centre.106 As a result, it empha-
sises the confrontation that is played out between the prosecution and the
defence.

From the perspective of the defence, human rights must be protected in the
criminal process, regardless of whether it is within the specific arena of the
criminal-security process. According to the defence, the usual criminal inves-
tigation, intended to prove evidence, must take place for all kinds of offence.
From the perspective of the prosecution, the criminal-security procedure
must, first and foremost, assist in maintaining state security. As a solution
to this conflict, the liberal view proposes balancing these opposing values,

105 David Dyzenhaus, ‘The Permanence of Temporary: Can Emergency Powers be Normalized?’ in
Ronald Daniels, Patrick Macklem and Kent Roach (eds), The Security of Freedom: Essays on Canada’s
Anti-Terrorism Bill (University of Toronto Press 2001) 21, 31; Finnie (n 4) 2–3.

106 Abraham S Goldstein, ‘The State and the Accused: Balance of Advantage in Criminal
Procedure’ (1960) 69 Yale Law Journal 1149–99; Herbert L Packer, ‘Two Models of the Criminal
Process’ (1964) 113 University of Pennsylvania Law Review 1.
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weighing one against the other in accordance with the spirit and goal of the
law, relevant in that specific state and that social reality, as well as the overall
values that society holds.

The theoretical discussion in this article has examined the characteristics of
Israeli ATCL, placing them in relation to the liberal discourse.107 I argue that
the liberal discourse does not offer a viable explanation for the distinct char-
acteristics of this field – primarily, the lack of law and the lack of supervision in
this process. The procedural legislation has created a separate area of criminal
law to which general criminal law does not apply, and the liberal model cannot
explain the existence of this sphere, as the basic approach of liberalism sup-
ports the primacy of the rule of law as a broad legal framework – one that
applies to all state actions. Moreover, the liberal concept creates a dichotomy
between legal and legitimate and illegal and illegitimate – that is, the state’s
use of political power is legitimate if it is used legally. Thus, state actions
that are not based on a legal standard are considered violent.

Post-liberal theories, which criticise this discourse, enable us to overcome
these difficulties. Thus, following the theoretical analysis of the liberal discus-
sion, in the light of the difficulties therein I explain ATCL through the legal pol-
itical philosophy of Carl Schmitt.108 This move is mainly in the light of the
characteristics of ATCL in-the-books, whereby the legislation of ATCL creates
a sphere without law as a matter of emergency. Schmitt focuses on the sover-
eign’s decision to declare a state of emergency and concludes that the sover-
eign decides on the exception. However, the explanation of ATCL offered by
Schmitt’s theory is also lacking, as it does not relate to the goal of criminal-
security procedures and the distinction between these and general criminal
procedures, particularly the activity of the everyday investigation system –
not only as an emergency matter.

ATCL in practice (from the law-in-action perspective) shows that it focuses
on the investigation-and-intelligence dimension and that the main aspect of
the criminal-security process is intelligence gathering. Along with Schmitt’s
‘state of emergency’ aspect, the other primary goal of the criminal-security
process is to protect intelligence gathering, which explains the vast differences
between general criminal law and ATCL.

In sum, both aspects of ATCL (state of emergency versus investigation and
intelligence) sit in contrast to the relevant liberal facets of general criminal
law. Notably, every time the Israeli legislator or the court expanded the rights
of all (regular) suspects, security suspects were excluded from that expansion –
in the Prevention of Meeting Law (1982), the Documentation of Investigations
Law (2002), and the Temporary Order regarding Security-Offence Suspects
(2006). Hence, when the legislator expanded the rights of ordinary suspects
and determined by law their right to meet with their attorneys and have
their investigations documented, these extended rights did not apply to secur-
ity suspects. Also, the 2006 Temporary Order denied security suspects rights to
which they had previously been entitled. Even in very recent times, after the

107 Dicey (n 33) 287–88; Scheuerman (n 33); Lobel (n 33).
108 Schmitt (n 41); Gross (n 41); Mouffe (n 41); McCormick (n 41).
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Israeli Supreme Court declared a minimum cell size for every inmate (both sus-
pects and prisoners), the government presented a new draft bill before parlia-
ment to exclude security suspects from this right.

The problem here lies in the simultaneous implementation of all these
exceptions. These laws, acting together, have shaped the ATCL field and
marked its exception from the general criminal process. The simultaneous
operation of these laws has led to harsher treatment of criminal-security sus-
pects in comparison with general criminal suspects and has denied them rights
that are protected as a matter of principle in general criminal law procedures.

In this respect Schmitt notes the difficulties associated with liberalism (that
a state of emergency is the exception that proves and demonstrates ‘every-
thing’)109 and contends that the problem lies in the fact that liberalism’s other-
wise holistic description of the rule of law makes no reference to its failures.
Schmitt deems these failures systemic and necessary in the context of emer-
gencies (that is, in ATCL): he claims that as the field (state of emergency) exists
outside the realms of law and constitution, the law does not apply to it. Rather,
the sovereign’s decision is the reigning component, meaning that there is no
general rule of law. Thus, if we apply Schmitt’s theory, it helps to explain
the sphere created in ATCL, to which general criminal law does not apply –
an explanation superior to that of liberalism.

The other main aspect of ATCL emerges from an examination of the prac-
tical application of the legislation, taking the law-in-action approach. This
is measured in the present study by qualitative methods, including
interviews with prosecution and defence attorneys. The present findings on
this approach reinforce, and add value to, those discovered by scrutinising
law-on-the-books, showing that this field is also, in reality, excluded from
the general criminal process.110 Specifically, general criminal lawyers do not
represent suspects charged under ATCL, as it requires knowledge and special
tools unique to this area. What is more, the defence rights of security suspects
in criminal proceedings are also restricted in practice. Indeed, my findings
show (in line with the extant scholarship) that the law fails to limit the use
of criminal-government power111 (state power in criminal law) and permits
the law-enforcement authorities to exercise broad discretion without
review.112

Moreover, these findings also suggest that criminal prosecution in ATCL not
only serves criminal justice purposes but is also used in pursuit of gathering

109 Schmitt (n 41) 15 (‘the rule proves nothing; the exception proves everything: it confirms not
only the rule but also its existence, which derived only from the exception’).

110 Sigal Shahav, ‘Anti-Terror Criminal Law’, PhD dissertation, Tel Aviv University, Israel (2016).
111 On criminal government power see Jonathan I Charney, ‘Need for Constitutional Protections

for Defendants in Civil Penalty Cases (1973) 59 Cornell Law Review 478; William J Stuntz, ‘Substance,
Process, and the Civil-Criminal Line’ (1996) 7 Journal of Contemporary Legal Issues 1; Lon L Fuller, ‘The
Adversary System’ in Harold Berman (ed), Talks on American Law (Vintage Books 1971) 34; William B
Rubenstein, ‘The Concept of Equality in Civil Procedure’ (2001) 23 Cardozo Law Review 1865; Marc
Galanter, ‘Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal Change’ (1974)
9 Law and Society Review 95.

112 For restrictions on state power in the liberal legal community see Duff (n 32) 35–36.
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intelligence for investigation agencies. In the legalism process of Israel’s ATCL
procedure, both rhetoric and practice changed from ‘state of emergency and
sovereign decision’ to ‘intelligence gathering’. The present findings indicate
that most of the actors in this field believe that the intelligence goal behind
ATCL (in preventing meetings, disregarding the duty to document investiga-
tions, and the Temporary Order) is fundamental. Investigation and intelligence
are central organisational axes in criminal-security law. Contrary to the under-
standing of liberals, and even some of their opponents (including Schmitt) on
this matter, this field is not only concerned with the sovereign’s decision and
state of emergency but also with the daily, routine mechanisms for collecting
intelligence.

This means that the findings pertaining to ATCL in practice distinguish
between two concepts: judgment in criminal law, and intelligence gathering
of the Shin Bet. In the light of these findings and this distinction, Schmitt’s
perspective can also be considered insufficient to a certain extent. Instead of
interpreting criminal law through the exception and the state of emergency,
there is a legislative-administrative purpose that differs from that of general
criminal law.

In sum, the analysis of ATCL in-the-books and in-action identifies the cre-
ation of security criminal law as a separate discipline with its own specific
characteristics: primarily, the ‘emergency’ aspect (according to the legislation
and case law examination) and the ‘investigation and intelligence gathering’
aspect (according to reality in the field). What is clear from the findings is
that this is not a classic case of prosecution versus defence, unlike in general
criminal justice. Rather, intelligence gathering is a distinct goal that changes
the interaction of the players in the field. It is also clear that most of the
cases prosecuted are for minor security offences peripheral to the more ser-
ious offences. The logic leading the field is not necessarily the principle of
the state of grave emergency (hastily responding in order to prevent the use
of bombs or missiles) but rather the logic of collecting information and intel-
ligence as a quiet, routine practice. This is an extra-legal expansion, which the
law does not directly address but enables. Although the general purpose of
intelligence is to serve security interests, the routine nature of intelligence
gathering and the fact that it is permitted outside the law are distinctive phe-
nomena, in which the principle of intelligence is maintained as a central
organising axis.

Meanwhile, Foucault’s theory of power113 helps us to understand that,
although the system presents itself as an emergency response, its purpose is
not only to deal with emergencies but also to create an arena without law –
a space which enables mechanisms for routine investigation that maintains
the norms and order. In this arena we find continuous control and the use

113 Michel Foucault, Society Must Be Defended: Lectures at the College de France 1975–1976 (Arnold I
Davidson ed, David Macey trans, Picador 1997); Michel Foucault, ‘Discipline and Punish: The
Birth of the Prison’ (1977) 84 American Journal of Sociology 1508, 1508–10; Foucault (n 50); Hubert
L Dreyfus and Paul Rainbow, Michel Foucault: Beyond Structuralism and Hermeneutics (Chicago Press
1982) 217, 220–21.
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of force in the relationship between interrogator and subject.114 In this way,
control is achieved both over the suspects and over the group to which they
belong. These mechanisms track, analyse and influence the relevant popula-
tion to achieve security, and ostensibly create an integrated and profitable
society.

These mechanisms achieve effective control by employing continuous track-
ing of subjects as their main technique. Under ATCL, intelligence is routinely
collected to build a domain of cumulative security knowledge. This intelligence
gathering is based on the life stories of individual security suspects, but is also
designed to accumulate information on the broader process of insurgency and
terrorist activity. Knowledge is collected about these suspects as a personal
matter but, once catalogued, it can be interwoven with other data, tested,
and scanned into a broader picture of the security situation and the activities
of groups and terrorist organisations. Governance techniques now centre on
scanning and monitoring society, which means that detection of social move-
ments and mobilisation processes is currently performed routinely, including
via intelligence services.

Investigative control is achieved by measures imposed following the devel-
opment of knowledge, as Foucault’s theory suggests. In addition to the private
information (of the suspects) and statistical information on populations, there
are also mechanisms for accumulating intelligence and security knowledge as
an independent purpose of ATCL.

6. Conclusion

The discussion here has shown that ATCL is not based on the general model of
criminal prosecution but rather on the emergency and investigative logic of
collecting information and intelligence. Liberal laws can regulate states of
emergency through democratic means by imposing temporary limitations on
human rights in the event of potential harm to national security. Thus, the
state of emergency can be considered exceptional. Notwithstanding, I contend
that the correct conception of ATCL is not only in relation to a state of emer-
gency but also as standard practice within a system that maintains an ordinary
way of life within the democratic context. The system presents itself as an
emergency state, but its objective is not to deal with an emergency – rather,
it is to produce an extra-legal arena that enables a ‘normalised’ routine intel-
ligence interrogation mechanism to be operated. Finally, ongoing control and
power are exerted in the system of relations between the interrogator and the
security suspect.

Yet, precisely because the power of the information-gathering mechanism
is centralised in the hands of the sovereign, the investigation-and-intelligence
model does not explain the centrality of the sovereign. The role of the sover-
eign is significant and cannot be ignored. The concept of power in Foucault’s
theory is vague and almost metaphysical, making it difficult to understand the

114 Sam Kamin, ‘How the War on Terror May Affect Domestic Interrogations: The 24 Effect’
(2007) 10 Chapman Law Review 693.
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power used during investigation. Foucault’s theory emphasises the existence of
an investigation mechanism that uses power and control, but no more.

In summary, these two aspects can be identified in ATCL: the emergency
dimension, as indicated from the findings regarding ‘ATCL-on-the-books’,
and the investigative dimension, as indicated from the findings regarding
‘ATCL in-action’. Both of these aspects, together, explain ATCL, while empha-
sising the lack of law and the relationship of powers therein, as an alternative
to the liberal claim, which focuses on the relationship between the individual
and the state.

The comparison with the United States provides a number of understandings.
First, unlike the US, Israel has executed comprehensive and significant reform in
criminal law for decades in order to combat terror. Second, in Israel there is
greater usage of the procedural model for one particular group of suspects –
namely, terror suspects – and the new Counter-Terrorism Law (2016) integrated
three distinct models to reform criminal law: what I term the substantive, pun-
ishment and procedural models. Third, the cumulative effect of the procedures
created a unique and separate legal field in parallel with general criminal law –
ATCL – with its unique characteristics that radically expand the powers of the
authorities over terror suspects and detainees. Finally, as a result, Israel
reformed criminal law in an anti-liberal manner which promotes emergency
and intelligence-gathering rather than criminal law objectives.

This article illuminates the nexus of criminal law and terror, which can dif-
fer from country to country. This feature of ATCL can make for a unique adju-
dication process, which is distinct from that of the regular criminal process. As
a result, the characteristics of criminal law are broader and include both citi-
zens and enemies; law-and-order together with emergency interventions;
investigation for the purpose of routine intelligence gathering; and liberal
ideas alongside non-liberal practices. Ultimately, ATCL renders criminal law
less liberal and, more importantly, presents serious flaws in liberal theory
that need to be addressed.
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