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INTRODUCTION TO THE SYMPOSIUM ON THE AMERICAN CONVENTION ON
HUMAN RIGHTS AND ITS NEW INTERLOCUTORS

Jorge Contesse* & Alexandra Huneens**

Concern for the future of the inter-American human rights system (IAS) seems pervasive among both human
rights activists and scholars as the American Convention on Human Rights (ACHR)—our hemisphere’s most
important human rights treaty—turns fifty.! That includes the essayists in this symposium, who have joined
the hand-wringing over international institutions more generally with articles on “resistance,” “pushback,” “back-
lash,” and “exit.”? But what happens if we recast the current moment not as one of non-compliance or ctisis, but of
engagement by a new set of interlocutors?® In the 1950s, the IAS began its life at the hand of states, with little input
from civil society. Starting in the 1980s, Left-leaning human rights activists resisting the military dictatorships of
the Southern Cone began to play an important role in defining the IAS’s docket and defending it from political
attacks. At the turn of the millennium, they were joined by constitutional courts and lawyers, who began engaging
with the system ever more frequently through judicial review under the ACHR.* Each of these groups has played
an important role in shaping the IAS and making it different from, for example, the European human rights sys-
tem. Our claim is that today, as the ACHR celebrates a half century and the Inter-American Court of Human
Rights turns forty, there are some significant new players at the table. The essays in this symposium identify
these new interlocutors and evaluate the significance of their interaction with the IAS.

To explore this new landscape, we asked a group of established and emerging IAS scholars to take seriously two
theories about law that lawyers often overlook. The first is that human rights instruments are open-ended. That is,
human rights law is not a set of pre-fixed norms but rather a site for the construction and reconstruction of shared
commitments at the regional level. Through this lens, an attempt to reshape IAS institutions or reinterpret the
ACHR may threaten patticular preferences but is not necessarily a threat to the system itself. The second is the
idea that legal institutions are sustained but also reshaped by their interaction with compliance constituencies, or
what we are calling “interlocutors” so as not to overemphasize the notion of compliance to preset norms. By
interlocutors, we refer to those actors within and without the state who are vested in and trying to reshape the
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system so as to make it work for them. Indeed, a feature of many successful legal systems would seem to be
engagement by diverse sets of actors. Who are the significant new interlocutors of the IAS, and how are they chal-
lenging the system and shaping it anew?

The first essay, by Ximena Soley from the Max Planck Institute for Comparative Public Law and International
Law, discusses the history and central role of civil society in the IAS. Since the early 1970s, civil-society organiza-
tions have been critical actors in shaping the system: they have not only opposed dictatorships by providing infor-
mation on gross and systematic human rights violations but also developed sophisticated strategies of legal
mobilization—what Soley calls the “juridification” of human rights struggles.® This process, she claims, has largely
set the agenda of the IAS. But, as the system faces new challenges, civil-society organizations may need to change
some of their strategies of interaction with the system; as Soley writes, the “juridification of human rights struggles
might have reached its peak.”® Soley thus atgues for a more political form of engagement to keep the IAS relevant
and functional in the future.

René Uruefia, from Universidad de los Andes in Bogota, introduces a topic that has received little scholarly
attention: the emergence of evangelical groups as a strong political force in Latin America and their intensive
engagement with the Inter-American Court of Human Rights. Uruefla describes—and challenges—the common
narrative of a confrontation between Christian Evangelism and human rights norms and principles, typically seen
in evangélicos’ opposition to LGBTI rights and reproductive rights, two areas where the Court has rendered signifi-
cant decisions.” Uruefia observes that in the past two decades the expansion of evangelical groups across the
region has caused them to shift from the private to the public sphere, where they now work to influence public
debate, as seen most notably in their backlash against the Inter-American Court’s adoption of same-sex marriage
as a regional human rights standard. Uruefia notes, however, that evangelicals do not simply seck “the collapse of
the distinction between secular and religious discourse,”® but instead to influence how that distinction is redrawn.
In such a context, Uruefia urges the Court to create “argumentative spaces that allow for the Evangelical expe-
rience to exist in the public sphere in Latin America,” noting that the Court’s innovative caselaw on indigenous
peoples’ rights may serve as a good point of reference for such an endeavor.

The third essay, by Paulina Garcia-Del Moral from Guelph University, analyzes the impact of one of the Inter-
American Court’s most important decisions: Gongalez et al. (“Cotton Field”) v. Mexico, which found the state respon-
sible for its failure to prevent, investigate, and punish systematic acts of gender-based violence, and articulated
novel standards on the matter for all Latin American states.!” Garcia-Del Moral explains that the Latin
American feminist movement and feminist scholars praised the decision. However, the Mexican legal system’s
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subsequent handling of feminicidis—the technical name for the murder of women for gender reasons—has been
far from what was expected when Cotton Field came down. Drawing on interviews with both state and non-state
actors conducted over several years, the essay explores the various forms of overt and covert institutional resis-
tance to Cotton Field's implementation and considers how both political and social change may not follow some of
the IAS’s most high-profile legal responses to human rights violations.!!

Par Engstrom from the University College London further explores the relationship between civil society, states,
and the IAS, observing that the IAS’s distinctive institutional history can provide guidance as to the system’s ability
to adapt to changing political contexts. Engstrom explores “a delicate tension” undetlying the IAS: it is a state-
driven regime of human rights protection, the legitimacy of which resides in civil society’s perception of the sys-
tem’s ability to be independent from states and to hold them accountable.'? He observes that the internalization of
human rights norms is a legitimating factor for civil society’s efforts to mobilize both legally and politically and
argues that such actors should not only worry about the need to defend progress, but also to strengthen resilience.

Jorge Contesse from Rutgers University explores the new terrain of human rights law in Latin America, discuss-
ing how new conservative governments try to curb the IAS. His essay notes the dramatic shift in regional politics—
from the wave of Left-wing governments in the 2000s to the surge of nationalist and conservative governments in
recent years—and observes that the political shift coincides with an increasingly expansive caselaw by the Inter-
American Court, exemplified in the adoption of the “conventionality control” doctrine and decisions on social
rights that are seemingly in tension with both the text and intent of the ACHR. Contesse warns that responses
to the criticisms by conservative governments should not be downplayed as mere attacks based on notions of
sovereignty and as a push to import foreign doctrines, such as the margin of appreciation. Instead, he suggests
a more constructive engagement with states, introducing the notion of “constrained deference” as a tool to allow a
sounder interaction between states and the Inter-American Court of Human Rights.!3

Finally, Alexandra Huneeus from the University of Wisconsin discusses some of the ways in which non-liberal
actors may embrace and shape human rights law. As she observes, many scholars and commentators have been
paying attention to overt acts of resistance, pushback, and backlash against international institutions in general and
the inter-American human rights in particular.!* Huneeus instead examines two instances of “positive engage-
ment”’—that is, cases in which non-liberal actors do not reject but instead #se human rights law to advance
their causes—and suggests that incorporating non-liberal norms and concerns “may be an apt survival strategy,
15 Specifically, Huneeus discusses the
2017 decision of Bolivia’s Plurinational Constitutional Tribunal to strike down constitutional norms under the
ACHR, and the emergence of eco-rights as justiciable claims before domestic courts. She asks whether such
cases may help us to better understand, and ultimately enrich, human rights law in the face of new challenges.

Taken together, the group of essays provides an original and compelling glimpse into the life of the IAS. The
essays focus on actors working from within and outside of the state; actors from the Left, the Right, and the center;
and new interlocutors as well as old ones in new clothes. The essays provide insight into the history as well as the
present of the IAS, which is fitting for a semicentennial. The symposium as a whole suggests that this is indeed a
time of fluidity: over the next few years the IAS will be changing, perhaps dramatically. But it will likely not be
ending—that there are new actors in the field of struggle shows that the system is considered worth fighting

albeit not the only one, for the region’s human rights institutions in our time.
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for. Further, the authors of the essays represent a new generation of IAS scholarship that draws on social science
theories and views law not only from a legal perspective but also as a political phenomenon. Reading between the
lines, the symposium suggests that the IAS will be supported, analyzed, and shaped by strong interdisciplinary
scholarly networks, which is perhaps another new type of intetlocutor that deserves study.
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