
769

Review Essay

Lawyers and Social Change in the Postmodem World

Mark Kessler

Gerald P. Lopez, Rebellious Lawyering: One Chicano's Vision ofPro
gressive Law Practice. Boulder, CO: Westview Press, 1992.
ix+433 pages. $55.00 cloth; $17.95 paper.

Maureen Cain & Christine B. Harrington, eds., Lawyers in a
Postmodern World: Translation and Transgression. New York:
New York University Press, 1994. vii+318 pages. $50.00 cloth;
$17.50 paper.

Gerald P. Lopez's Rebellious Launering: One Chicano's Vision of
Progressive Law Practice and Maureen Cain and Christine B. Har
rington's edited volume, Lawyers in a Postmodem World: Transla
tion and Transgression appear at a time when faith in the progres
sive potential of law has been badly shaken. Progressive court
decisions of the 1960s and 1970s have been routinely modified,
weakened, or reversed by more conservative federal courts oper
ating in a more conservative political climate. Living conditions
in inner cities for many members of racial minorities continue to
deteriorate, despite court decisions guaranteeing formal legal
equality. Public schools resegregate, despite court pronounce
ments that segregation is unconstitutional.

Sociolegal research has contributed to pessimism about law.
Several decades of research exposed what Scheingold (1974) re
ferred to as the "myth of rights," the overly simplistic, naive no
tion that law and litigation evoke self-implementing declarations
of rights from courts that, in turn, produce meaningful change.'
Work in critical legal studies in the 1970s and 1980s challenged
the authority of law, portraying it as incoherent, indeterminate,
and inconsistent. Neo-marxist and some postmodern scholarship
represent law as ideology that legitimates existing power rela
tions. In her recent presidential address to the Law and Society
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770 Lawyers and Social Change

Association, Sally Engle Merry (1995:12) described the effects of
these intellectual currents on our thinking about the role of law:
"It is no longer clear that law can produce a more just society. I
think many of us, including me, wonder about the possibilities
for law in this increasingly fractionated world torn by national
ism, racism, economic disparities, and environmental destruc
tion. . . . How can law contribute to the emancipation of
subordinate groups, to expanding the dignity, self-respect, and
control of less powerful people?"

Doubts about the role and efficacy of law are accompanied by
similar questions about sociolegal research. Indeed, the law and
society community in the United States is portrayed as in crisis,
haunted by self-doubts about its purposes, accomplishments, and
future agenda (Trubek & Esser 1989). During the past decade or
so, traditional law and society scholarship has been criticized as
intellectually sluggish, lacking a critical, political edge, and too
closely tied to the interests ofpolicymaking elites (see, e.g., Silbey
& Sarat 1987; Sarat & Silbey 1988; Trubek & Esser 1989). Newer
postmodern approaches are criticized as lacking any utility for,
or even disabling, transformative politics (Handler 1992).

Merry (1995:13) summarized some of the most salient con
cerns of the past several years by asking if law and society scholar
ship has, indeed, "abandoned its historic concern for social jus
tice and progressive politics and replaced it with a range of
theoretical and empirical work that focuses on the mundane, the
arcane, and the politically irrelevant?" This question raises im
portant issues about the role of sociolegal scholarship in strug
gles for social justice. Merry put it like this: "What can we, as law
and society scholars contribute to understanding and refash
ioning this troubled world?" (p. 12). A major intellectual chal
lenge, then, facing the law and society community is "how to set
an agenda about justice in the 1990s post-Foucauldian, post
Marxian world of discursive power and subjectivities in which no
group is authorized to construct for others a vision of a socially
just world" (p. 13).

Although quite different in many important ways, the
volumes by Lopez and Cain and Harrington help to set such an
agenda by exploring traditional questions about the role of law
yers in society in novel, innovative ways. Influenced by contempo
rary critical theories, especially postmodem legal theory and writ
ings on ideology, both books focus special attention on the role
of legal professionals in social change processes. Both books,
each in its own way, are concerned about the relationship of law
and legal scholarship to progressive politics. Neither reflects the
abandonment of concern for social justice issues. On the con
trary, both volumes are clearly committed to furthering our
knowledge of existing inequalities and injustices and how they
may be challenged. Neither volume is without problems nor
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complete, and both reflect and reinforce some of the confusions
and doubts of our time. But they succeed in placing a familiar
and significant topic in new and different frameworks. Elements
from each volume may be brought together to suggest new ap
proaches to the study of lawyers in society that have the potential
to contribute to transformative politics. Thus, both books may be
viewed as part of more general efforts to redirect sociolegal re
search.

Redirecting Law and Society Research

The Dominant Paradigm: Gap Studies

The major research questions posed and methodology em
ployed in much law and society research emerge from legal real
ism. The dominant paradigm involves scientific, empirical re
search investigating a central preoccupation of the realists:
whether the "law in the books" corresponds to the "law in ac
tion."2 This work shares an important conceptual feature. It views
law (or "law in the books") and society (or "law in action") as
distinct, autonomous entities whose relationship to each other
may be observed through empirical methods; it seeks to measure
the impact of law on society. Law and society scholars, working
from this perspective, seek to describe the fit between ideals ex
pressed in law and social practices observed in behavior (Silbey
1985). Thus, traditional studies of lawyers not only describe their
relations with clients and other court participants but also com
pare these descriptions to the ideal of due process (classic exam
ples include Sudnow 1965 and Blumberg 1967).

Studies conducted from this perspective inevitably report dis
crepancies between written law and behavior. Summarizing this
research, Sarat (1985:27) suggests that "study after study docu
mented failure, the failure to obtain compliance with court or
ders, the limited impact of orders which were implemented and
complied with, and the failure of ideals, like due process and re
habilitation, to work in the real world." Much of this work has a
reformist purpose, using the research findings to suggest ways to
close identified gaps. Thus, although these studies portray law as
ineffective in shaping behavior, they also reflect an abiding faith
that law, if designed properly, may contribute significantly to
struggles for social justice.

2 White (1986) shows that legal realism had at least two distinguishable strains
one that called for empirical, scientific research on the operations of law and legal
processes and the other advocating "debunking" of law and judicial decisions. "De
bunking," according to White, "subjected 'wrong' opinions to a logical analysis that ex
posed their inconsistencies, their unsubstantiated premises, and their tendency to pass off
contingent judgments as inexorable" (pp. 821-22). The law and society movement em
braced the scientific elements of realism, while other scholarly communities, such as criti
cal legal studies, were influenced by the "debunking" strain.
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772 Lawyers and Social Change

A Challenge to the Dominant Paradigm: Law as Ideology

A variety of critical approaches viewing law as ideology pro
vide an alternative to traditional law and society gap studies (e.g.,
Klare 1979; Hunt 1985; Legal Studies Forum 1985; Law & Society
Review 1988; Bumiller 1988; Hutchinson 1989; Forbath 1991;
Kessler 1993). This work-emanating from law professors associ
ated with critical legal studies, feminist and critical race writings,
and social scientists seeking to develop a critical sociology of
law3-rejects the portrayal of law as ineffective, arguing instead
that law plays an important ideological role in constituting the
social world. Influenced by theorists of ideology and practice,
such as Gramsci and Bourdieu, and postmodern writers, like Fou
cault and Derrida, this work examines law as a discourse that
shapes consciousness by creating the categories through which
the social world is made meaningful. From an ideological per
spective, there is no useful distinction between law and society.
Rather, law is part of social life, not an entity that stands above,
beyond, or outside of it. Law and society are inseparable and mu
tually constituting so that the focus is not on law's impact on soci
ety, but rather on how law operates in society.

From an ideological perspective, law operates in society in
different ways. On the one hand, it legitimates and reinforces
existing relations of domination by constituting these relations in
ways that give them the appearance of being natural and unex
ceptional (Klare 1979; Hunt 1985; Kessler 1993). But law's he
gemony-its ability to produce acquiescence with its norms with
out the use of force-is never complete (Foucault 1980). Legal
ideology may be interpreted in multiple ways, containing space
for resistance to dominant norms, ideas, and relations (see
Yngvesson 1988; McCann 1994; Merry 1995).

Critics of the dominant law and society paradigm also ques
tion the epistemology and methodology of conventional social
science research based on the hypo-deductive scientific model.
The reasons vary among critical camps, but most reject the fun
damental underlying assumptions of this research model-such
as the fact-value distinction, the belief in the researcher's objec
tivity, the distinction between a subject and object, and the view
of knowledge as the accurate representation of an externally ex
isting "reality." Some scholars, especially those in law schools, re-
ject any attempt at empirical analysis." Scholars in feminist and
critical race studies resist meta-theories containing universal
principles by embracing personal narrative and storytelling as

3 Important in this regard are members of the Amherst Seminar who edited special
issues of the LegalStudies F01Um (1985) and the Law & Society Review (1988) focusing on
legal ideology.

4 See the discussions of critical legal studies and empirical research in Trubek 1984
and White 1986.
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major research practices (Michigan Law Review 1989; Ewick &
Silbey 1995). Other legal scholars, many with disciplinary homes
in the social sciences, seek to develop an interpretive research
practice (Trubek 1984; Harrington & Yngvesson 1990; Sarat
1990).5 Rejecting conventional social science's call to discover
and report universal and generalizable explanatory principles,
these scholars call for studies that are sensitive to the historicity,
contingency, and socially constructed nature of social life, that
are intensive, rather than extensive, and that emphasize particu
larity and specificity (Silbey & Sarat 1987). Arguing that all
knowledge is partial and a function of those who produce it, they
suggest that "other voices, including the voices of the subjects
our writing helps to constitute," be included and carefully con
sulted (Sarat 1990:166). Thus, they advocate the proliferation of
contextually situated studies that illuminate how various legal
ideologies are interpreted and employed by those occupying va
rying locations in social relations, such as those associated with
subject positions of class, race, gender, religion, ethnicity, and
sexual orientation (Kessler 1993).

Redirecting Studies of Lawyers: The Books under Review

Both books examined here may be viewed as attempts to redi
rect the study of lawyers by moving beyond theory and research
on the structure and function of legal practice and work that sep
arates and contrasts ideals of legal practice (practice norms as
expressed in "law in the books") and "actual" legal practice
(practice norms "in action")." Both employ ideological ap
proaches to understand the political implications of lawyers'
work. Although the books share an interest in legal discourse and
ideology, they employ postmodem insights about the role of dis
course in constructing social reality in different ways.

Cain and Harrington focus on the creative, constitutive role
that lawyers play as they use language. Referring to lawyers as
"conceptive ideologists," "imaginative traders in words," and as
engaged in "discursive translation," they emphasize how lawyers
"invent categories," categories that "are constitutive of practices
and institutions within which their clients can achieve their
objectives" (p. 33). Lopez, of the other hand, explores how legal
and popular cultures create an ideology of legal practice that
constitutes professional norms of legal activity. His book is an ar-

5 These critiques from sociolegal scholars of conventional social science epistemol
ogy and methodology are influenced by and form a part of broader critiques of the scien
tific method. For a collection of articles that place interpretive practices in the framework
of this critique, see Rabinow & Sullivan 1987.

6 See the useful summary of previous theoretical approaches to lawyers and legal
practice in Harrington's essay, "Outlining a Theory of Legal Practice," in Lawyers in the
Postmodem World.
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gument that progressive lawyers must fight against this vision of
the "good lawyer" to advance the causes of their clients.

While both volumes exhibit similar theoretical influences,
they differ quite dramatically in style of presentation, methodol
ogy, and the audience they seek to reach. Cain and Harrington's
collection, edited by two social scientists and containing chapters
employing a range of social science theory and methods, is
pitched primarily to an academic audience interested in the the
oretical and practical issues raised by an ideological approach to
lawyers. Lopez, a law professor and prominent critical race
scholar, presents a series of fictional accounts of progressive law
yering in an effort to redefine and redirect activist legal practice.
His work does not have the theoretical aspirations of Cain and
Harrington's volume, making no larger claims about lawyers,
legal ideology, or law and social change. Although the descrip
tions and analysis will be of interest to sociolegal scholars, Lopez
seems primarily interested in raising issues and questions for cur
rent and future practitioners.

The remainder of this essay discusses the content of these two
volumes in the context of ongoing reassessments of the progres
sive potential of law and law and society scholarship. I argue that,
for different reasons, neither volume, by itself, develops an ade
quate framework for a critical sociology of lawyers' work. How
ever, when looked at together, the distinctive qualities of each
volume may be integrated to suggest a set of questions that hold
great promise for a politically engaged scholarship that has the
potential to contribute to struggles for social justice.

Cain and Harrington's Postmodem Lawyer

The Cain and Harrington volume has 11 chapters written by
prominent legal scholars preceded by an introductory essay by
the editors (besides chapters by Cain and Harrington, the au
thors are Doreen McBamet, Sally Wheeler, David Sugarman, Sue
Lees, Yves Dezalay, Frank Munger, Martha Fineman, Wilfried
Scharf, and Stuart Scheingold). Cain and Harrington each con
tribute a useful chapter of their own summarizing different as
pects of the literature on lawyers and presenting a theoretical
framework for studying lawyers in society. These opening chap
ters are followed by 5 chapters that examine the specific roles of
lawyers for capital and the state and 4 chapters dealing with some
aspects of lawyers for subordinated groups and individuals.

Cain and Harrington set out to present selections that ex
plore lawyers' power. In particular, they suggest that their focus is
on "the constitutive powers of lawyers' work in relation to capital
and state power" (p. 2), how lawyers' work impacts on "the way
gender is constituted, as well as . . . the meaning of race and
ethnicity" (p. 1), and "whether or nor legal practice can be ...
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effective in bringing about relational and institutional changes to
meet the needs of those sections of society typically regarded as
powerless" (p. 3). The editors refer to lawyers' work that consti
tutes capital, as well as gender and race, as "translation"-trans
lating into legally relevant forms the demands, interests, and
objectives of clients and others occupying dominant positions in
social relations. Legal work done on behalf of the marginalized,
on the other hand, is described as "transgressive," "breaking the
discursive and relational boundaries which inhibit effective ac
tion on behalf of those on the losing end of social relationships"
(p.3).

Chapters exploring these themes range over a great variety of
topics and employ diverse theoretical approaches and methodol
ogies. McBarnet shows how capital employs attorneys to avoid
legal impositions, like taxes and regulations. Wheeler examines
how lawyers for financial corporations use and manipulate law
on behalf of their clients in struggles with lawyers for production
firms over assets in insolvent companies. Sugarman looks broadly
at the many significant tasks and roles of business lawyers in Brit
ain from 1750 to 1950 to problematize conventional distinctions
between "lawyering" and "business" and "public" and "private"
law. Lees assesses the ways in which women are treated as both
defendants and victims in British criminal trials between 1987
and 1990. Dezalay examines the ideology of mediation through a
comparative history of Westem legal systems. Munger focuses on
the practices of Appalachian lawyers after industrialization trans
formed a West Virginia town into a more rigidly class-stratified
society. Fineman works through issues in feminist legal theory
and methods regarding how to theorize and advocate gender
equality while accommodating multiple dimensions of differ
ence. Scharf examines the role that paralegals in South Africa
have and may play in challenging both the state and the estab
lished legal profession. And Scheingold analyzes contradictions
between the values, aspirations, and self-images of British radical
lawyers and the constraints of the professional culture in which
they work.

The broad range and eclectic nature of the selections in this
volume expose readers to many aspects of legal practice and ap
proaches to social research. While this range may have advan
tages for some readers seeking the broadest possible coverage, it
makes it extremely difficult to identify the project represented by
the volume as a whole. Indeed, one of the problems with the
collection is that little seems to draw the individual chapters to
gether. Perhaps such confusion about how to view this as a collec
tive work cannot be avoided in a volume that ranges so broadly
over lawyers' activity in different historical periods and societies.
The editors seem to suggest as much, acknowledging that "these
discussions traverse Britain, France, and the USA, at periods
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from the nineteenth century to the present day. What is
presented could not, for these empirical reasons alone, be a con
tinuous discourse" (p. 3).

This is fair enough, it seems to me. But, as the editors further
acknowledge, the chapters exhibit significant, irreconcilable dif
ferences in theoretical approaches and methodologies. Cain and
Harrington explain, "We have not tried to iron out these differ
ences. We believe that no one formulation can make an authori
tative claim to truth, and that the reader will be more enlight
ened by the diversity and choice" (p. 3).

While it may be the case that "no one formulation can make
an authoritative claim to truth," a single volume containing sev
eral formulations, all of which are placed under the title of "law
yers in a postmodern world," is likely to puzzle rather than en
lighten readers. The tremendous "diversity and choice" of
scholarly approaches and styles make it unusually difficult to in
terpret where the editors would like to take the study of lawyers
in society. For example, some of the selections, such as Lees's
analysis of gendered binary oppositions in the discourses of rape
and murder trials, are guided by social constructivist perspectives
that raise questions about whether "reality" exists independently
from language. Cain's essay about lawyers as "symbolic traders,"
on the other hand, while informed by social constructivism, ar
gues that "it is necessary to allow for the existence of intransitive
relationships, that is, relationships which exist independently of
anyone's 'knowledge' of them" (p. 42). Harrington cautions
against accepting an instrumentalist conception of lawyers as
"hired guns" for their clients; Cain discusses ways in which law
yers serve corporations by "translating the objectives and de
mands of clients into an acceptable legal discourse" (p. 32).
Methodologically, selections range from Lees's postmodem dis
course analysis to Harrington's interpretation to Munger's hypo
deductive science.

Readers may also be legitimately confused about the specific
topic of inquiry represented by the volume's selections. Some of
the chapters do not focus on the constitutive power of lawyers.
For example, Sue Lees's "Lawyers' Work as Constitutive of Gen
der Relations" is as much about the ways that judges' decisions
and written law constitute particular notions of gender in the
murder and rape trials she studies as it is about lawyers' work.
Martha Fineman's "Feminist Legal Scholarship and Women's
Gendered Lives" examines issues in feminist legal theory, draw
ing only the most tenuous connections to the constitutive work
that lawyers do. And Frank Munger's chapter, "Miners and Law
yers," looks at the caseloads and clients represented by Appalach
ian attorneys, not at their creation or use of a legal discourse to
constitute social relations.
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When viewed together, the selections are, at the very least,
ambivalent about postmodernism. While a postmodern emphasis
on discourse and the constitutive properties of language are
prominent themes in much, but not all, of the work, some of the
analyses seem strangely out of place. For instance, after the edi
tors make a convincing case for looking at lawyers in society by
examining how their work constitutes the social world,
McBarnet's study of corporate lawyers' techniques for avoiding
regulations imposed by the state on their clients returns to the
familiar structure and argument of "gap" research. The "law on
the books" imposes constraints on capital; lawyers manipulate
language to avoid compliance by their clients; the "law in action"
contradicts ideals expressed in law.7

In fact, it is not clear what Cain and Harrington's collection
says about postmodernism because there is no extended discus
sion of it as a theoretical formulation. The editors use the term
in their introductory essay without discussing which elements of
postmodern work influences their conception of it or the work
that they do. Ultimately, Cain and Harrington dismiss it in the
following way: "It is our view that post-modem analysis does not
allow for an anticipatory or theoretical exploration of limits [of
what lawyers do], and so can offer little guidance for ... progres
sive lawyers and sociolegal scholars" (p. 11). This, of course, is a
major claim, but curiously neither the editors nor the chapter
authors return to it later in the volume, showing how individual
analyses of lawyers' work support the claim.

Even with these problems in identifying Cain and Harring
ton's project, there is much to be gained from a careful reading
of this collection. Specifically, the theoretical context provided
by Cain and Harrington, as well as by authors like Sugarman, sug
gests at least some elements of a reconstructed critical sociology
of the legal profession. The turn toward discourse, ideology, and
power in some of the selections in this volume suggests promis
ing lines of future research. Moving the study of lawyers in soci
ety in promising new directions are Cain and Harrington's con
ception of lawyers as "conceptive ideologists" or "discursive
translators" and their distinction between "translation" and
"transgression" in the work that lawyers do; Cain's discussion of
how lawyers for capital create and constitute new relations, from

7 Frank Munger's study of Appalachian lawyers also seems misplaced in a volume on
lawyers in a postmodern world. Unless I misinterpret what Cain and Harrington mean by
using the term "postmodern" in the tide of their book, Munger's work seems inconsistent
with an approach focusing on discourse and ideology and raising questions about conven
tional social science methods. Munger's article-an excellent, thoroughgoing analysis of
the kinds of legal practices engaged in byAppalachian attorneys before and after industri
alization-says nothing about discourse or ideology, does not focus on language, and uses
standard social science methods to report "data" purporting to represent "reality." By
conventional standards, Munger has produced an outstanding study of a politically, so
cially, and legally significant issue using appropriate methods. But the connections be
tween his study and discourse, ideology, or postmodemism more generally are unclear.
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the International Monetary Fund to trust funds; Wheeler's re
search on how lawyers for different "fractions" of capital use and
make law in the struggle over assets in insolvent companies;
Sugarman's examination of how lawyers help to create political
discourses, rights talk, and specific conceptions of polity and his
suggestions for integrating legal and cultural studies; Harring
ton's discussion of how concepts like "administrative law" are ne
gotiated in struggles over work; and Scheingold's study of con
straints for progressive lawyers contained in the content of
conventional professional culture.

The description and analysis of the postmodern lawyer
presented in this volume is, however, somewhat limited and in
complete. Those selections that focus on the work that lawyers do
virtually ignore clients or members of other potential audiences.
Most of the work represented in this volume is so law-and lawyer
centered that one does not get a sense that ideological construc
tions created by lawyers in making law-such as those construct
ing views of gender or race-are interpreted in multiple ways by
diverse audiences. Further, scholars represented in this volume
ask questions about the creative, constitutive work that lawyers
for capital do without asking how lawyers for marginalized
groups and individuals use and/or contest dominant ideological
constructions. Indeed, most of the volume is devoted to an exam
ination of lawyers for capital. When progressive lawyers are fea
tured, as in Scheingold's chapter, it is in terms of limitations on
their work."

In other words, while this volume encourages important work
on the constitutive, creative roles played by lawyers for capital,
and how legal discourse constructs gender and race, it contains
little analysis of the potential of law or progressive lawyering as
sites of resistance to dominant ideological constructions and so
cial relations. The explicit focus on what lawyers for capital do
and the limits on progressive lawyers in this volume can only lead
to pessimistic conclusions about the role of law and lawyers in
struggles for social justice. Thus, Cain (p. 46) writes that "the

8 In Cain's chapter, she suggests that lawyers for capital are qualitatively different
from lawyers for marginalized groups. According to Cain,

the uncertainties which beset the poor cannot be rendered predictable by law
as can the uncertainties of capital. It is only selectively that the law can deal
with the problems of the poor. It can deal in general with the problems of
capital. And the reason for this is that the law has either constituted or recog
nized the modes of existence of capital. What capital "is" at a point in time and
what the law is are the same. There is an integral relationship between law and
capital, brought about by lawyers. But there is no such relationship of reciprocal
constitution between law and poverty. The being of poverty lies elsewhere. (P. 41;
emphasis in original)

This may explain why poverty lawyers do not engage in the kind of creative work that
lawyersfor capital do. But this is an empirical issue that is not examined in this volume. It
is not an issue that can be effectivelyaddressed with an exclusive focus on the work that
lawyers for capital do. It suggests the need for studies of the work of poverty lawyers in
such areas as welfare rights and housing.
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structure of the courts, the organization of the practitioners, the
procedures, the rules, the rules about the making of rules, the
whole discursive and relational apparatus that constitutes the law
militates against the routine use of the system by downsiders."
This approach, then, reinforces the belief that law and lawyers
have little to offer movements for change and that sociolegal
scholarship can do little more than document existing sources of
domination. While both of these propositions may have some va
lidity, such a conclusion cannot be confidently drawn without
studies assessing more systematically the work that progressive
lawyers do and the ways in which legal ideologies are interpreted
by various constituencies.

Lopez's Rebellious Lawyer

Gerald Lopez focuses his attention on public interest, or pro
gressive, lawyering that takes place in a variety of practice set
tings. His book critiques orthodox notions about law practice
that, he argues, are shared by many, if not most, progressive law
yers. His critique is grounded in his own life experiences growing
up in the 1960s when the "first wave of self-consciously progres
sive lawyers" arrived in his East Los Angeles neighborhood, "then
the Chicano part of Los Angeles" (p. 1). Lopez saw these attor
neys as "outsiders, white and male," who "all appeared to dress,
speak, and act alike-or at least to dress, speak, and act not at all
like us" (ibid.). While praising the commitments and good inten
tions of the new lawyers, Lopez found their notions about prac
ticing law, "the idea of practice that shaped their offices, their
priorities, their routines, their habits, their know-how, their sense
of a job well done" to coincide with the subordinating assump
tions of a traditional legal and political culture "that for so long
had kept Latinos, among others, at the margins and at the bot
tom" (p. 2). Thus, according to Lopez, by reproducing dominant
cultural norms in their practice, progressive lawyers reinforced
the conditions of subordination that they had traveled to East
Los Angeles to change. In the 1970s, Lopez attended Harvard
Law School, became a law professor, and now writes in an effort
to redefine and reorient a more "rebellious" progressive law
practice.

Lopez's ideas about law and legal practice are related
through stories of the lives and experiences of numerous fic
tional attorneys, citizen activists, and other clients. Readers learn
about the dilemmas of public interest legal practice through the
experiences of such people as Catherine, a 24-year-old, third-year
law student contemplating her future legal career in the context
of how other lawyers she has worked with do their jobs; Teresa,
director of Advocates for Justice, an impact litigation firm where
Catherine worked after her first year in law school; Jonathan, a

https://doi.org/10.2307/3053922 Published online by Cambridge University Press

https://doi.org/10.2307/3053922


780 Lawyers and Social Change

housing lawyer for legal aid; Abe, an "old left" labor lawyer; So
phie, an Irish Catholic immigration lawyer for legal aid who lives
in the low-income neighborhood of Oakland, California, where
she works; Amos, an· African American who coordinates a new
nonprofit organization in Oakland, United Help for Families;
Lucie Fung, a newly appointed director for the Community Law
Office, a nonprofit legal support center; Martha Fisher, a private
attorney who occasionally represents clients pro bono; Dan
Abrams, a "gayJewish progressive lawyer" practicing juvenile law
with the Law Collective in Berkeley; and Etta Johnson, an "Afri
can-American lesbian citizen activist" working for a local tenants'
union. In the course of several richly detailed, skillfully crafted,
intricate, and revealing narratives of the ways in which these
characters do their jobs and interact with one another, Lopez
presents provocative and potentially significant views about law
and legal practice.

For Lopez, law has many parallels to storymaking and story
telling. Indeed, he suggests that "law is not a set of rules" or "a
collection of definitions and mandates to be memorized and ap
plied," but rather is "a set of stories" embedded in "a culture
composed of storytellers, audiences, remedial ceremonies, a set
of standard stories and arguments, and a variety of conventions
about storywriting, storytelling, argument-making, and the struc
ture and content of legal stories" (p. 43). Within this legal cul
ture, lawyers construct stories that, they hope, "the audience will
find understandable" and that "will persuade the audience to
grant the remedy sought" (p. 39).

In their practices most progressive lawyers are guided by a set
of assumptions and beliefs, emanating from the dominant legal
and popular cultures and reinforced in law school and on-the-job
socialization, that Lopez refers to as "the regnant idea." "Regnant
lawyers," those guided by conventional beliefs, see themselves as
"the preeminent problem-solvers in most situations they find
themselves trying to alter"; have only rare and sporadic interac
tions with other groups and institutions in their communities
and then only in the context of work on a specific case; know
little, if anything, about how legal change affects their client com
munities; see little use in providing community education; and
believe that lawyers should "assume leadership in proactive cam
paigns," a posture that relegates clients to passive and insignifi
cant roles. "Regnant lawyers" see themselves as "heroic" figures
and they rely uncritically on familiar legal approaches to
problems, especially litigation (p. 24). The qualities of the reg
nant lawyer are clearly in evidence in the progressive lawyers that
Lopez observed in East Los Angeles in the 1960s, lawyers who
"tended to fit our needs and aspirations into preestablished
frameworks that were neither animated by nor ultimately much
responsive to the lives we were leading" (p. 3).
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The propositions that comprise the "regnant idea" of lawyer
ing, then, privilege specialized professional knowledge and
marginalize practical knowledges emerging from daily life. The
regnant idea, writes Lopez, "prescribes what counts as worthwhile
knowledge and as praiseworthy work." What counts from this
perspective is knowing "how things work and how to get things
done" (p. 26). Legal professionals possessing this knowledge em
brace and perpetuate the regnant idea by word and dee~, acts
that serve to protect their own status and prestige and preseIVe
their authority to speak the "truth" about the sociolegal world.

Lopez advocates a strikingly different type of legal practice
a "rebellious" legal practice-that, among other things, will
reimagine, contest, and ultimately transform dominant, taken
for-granted truths. To Lopez, truth is not given or universal.
Rather, truth is constructed, situational, contingent, negotiated,
partial; no story "makes sense of everything in the world" (p. 65).
Rebellious lawyers realize the importance of gaining a perspec
tive on truth from their clients, that significant practical knowl
edge may reside outside of their own situated understanding of
the social world. Rebellious lawyers willingly abandon their own
privileged professional position as they seek to learn about other
ways of knowing and alternative realities. Thus, at the center of
rebellious lawyering are closely collaborative relations with cli
ents and communities: "lawyers must know how to work with (not
just on behalf of) women, low-income people, people of color,
gays and lesbians, the disabled, and the elderly. They must know
how to collaborate with other professional and lay allies rather
than ignoring the help that these other problem-solvers may pro
vide in a given situation. They must understand how to educate
those with whom they work, particularly about law and profes
sional lawyering, and, at the same time, they must open them
selves up to being educated by all those with whom they come
into contact, particularly about the traditions and experiences of
life on the bottom and at the margins" (p. 37).

Lopez's call for rebellious lawyering connects in important
ways to his view of law as storytelling. "Regnant lawyers," he
writes, "fail to see the ways in which subordinated people do not
submit, belly up, to everyone and everything assaulting them."
"Rebellious lawyers," on the other hand, benefit from their col
laboration with clients by being able to "discover just how often
subordinated people do deploy story/argument strategies, some
remarkably ingenious and resourceful, to contest the roles others
would assign them" (p. 49).

Thus, to Lopez, rebellious lawyers have much to gain from
the practical knowledge of their clients. While lawyers typically
know more than their clients about the legal culture, its stories,
and its storytelling practices, the practical knowledge of clients
emerging from the conditions of daily living sometimes runs
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counter to stories from the dominant culture and challenge their
authority. Lawyers collaborating with subordinated people and
communities, may create new stories and argument strategies
that disturb and disrupt dominant ways of thinking and knowing.

Lopez's vision of rebellious lawyering, then, may be viewed as
part of his critique ofwhat counts as knowledge. He argues that a
truly fruitful, collaborative relationship includes both partners
challenging the other's knowledge. According to Lopez, "As part
of a larger collective effort within the rebellious idea of lawyering
against subordination, a client and a lawyer do not want simply to
add to each other's knowledge, a bit of this and a bit of that
coexisting easily. Instead, they desire to challenge what each
knows-how they gained it, what each believes about it, and how
each shares and uses it. In so doing, they work constantly (if
often in unglamorous and fragmented ways) to change the very
understanding most people cling to both about what clients and
lawyers share and about how they use what each knows about
living and lawyering" (p. 53).

Unlike the regnant lawyer who relies on litigation to resolve
disputes, the rebellious lawyer emphasizes nonlegal solutions. Re
bellious lawyers help to fashion more explicitly political strate
gies, such as coalition formation, and identify other audiences,
such as local elected officials, agency personnel, the business
community, law enforcement officials, and sympathetic liberals,
to whom stories should be told. Thus, rebellious lawyers need to
learn "what stories and storytelling practices govern the remedial
ceremonies" of all potentially useful audiences (p. 191). Perhaps
most importantly, Lopez stresses the significance of lawyers
demystifying law, making it more accessible for their clients.
Demystification and accessibility contribute to greater client au
tonomy: "Helping people to see that they can identify, under
stand, and contribute to solving their own and others' problems
is one way of helping them gain more control over the life that
we share" (p. 70).

The complex, richly textured, and very human characters Lo
pez develops in his beautifully written narratives promise to en
gage and inspire the lawyers and law students for whom he
writes. This book raises extremely significant questions about
how to work with clients and what it means to represent, or
(re) present, "others." In most of his stories, Lopez explicitly
identifies the gender, race, and ethnicity of both lawyers and cli
ents, permitting him to sensitively assess how one's subject posi
tion may intrude on lawyer-client interactions. For example, in
one story, Martha Fisher, a white woman attorney, represents
Jesse Cruz, a Latino. Showing a characteristic attention to the de
tails of interaction, Lopez suggests that Fisher's formal introduc
tion of herself as "Ms. Fisher" in the initial meeting helps Cruz to
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speak with a woman in this position of authority, while simultane
ously heightening his discomfort with her whiteness (p. 178).

Throughout the book, Lopez offers useful, detailed descrip
tions and prescriptions for lawyer-client relations. For example,
in discussing Martha's work with Jesse, Lopez cautions that

a responsible representative ... must do more than mechani
cally translate her client's story into language that the court or
other relevant audience will understand and respond to. While
respecting Jesse's knowledge of and hopes for the situation,
Martha must encourage him to explore alternative versions of
what is going on and what would amount to an improvement.

Lopez pushes the lawyer to consider the client's perspective as
solutions are fashioned:

The core of the process is the representative's effort to under
stand the client's story in his own terms, to use her knowledge
to help the client refine his own understanding, and at the
same time to begin to think about the stories she might tell on
behalf of the client-or might coach the client to tell on his
own behalf-to various audiences.

Lopez goes on to outline several rules of collaboration:
The lawyer must be educated about what the client needs,
about what the client wants, about the transactions and rela
tionships into which she will intrude, and about how to work
with this particular client. At the same time, the client must be
taught how to collaborate: sometimes how to testify but, in all
circumstances, how to recall and communicate the details and
texture of his story and how to bring lay know-how to bear on
collective problem-solving.

Because it is often difficult "to determine precisely what elements
of the client's story are relevant to potential solutions," the lawyer
"must-with the client-pursue both those elements that the
lawyer hypothesizes may be relevant and those that the client
feels are important" (p. 173). Lopez's narratives and commenta
ries force all who serve as representatives, in whatever capacity, to
think seriously about who they are in relation to others, how they
appear to those they represent, and what assumptions they bring
to their relations with clients.

While Lopez's stories will effectively engage, stimulate, and
challenge legal practitioners, social scientists may legitimately
question their accuracy. Such skepticism could have been mini
mized with a fuller and richer development of Lopez's personal
experiences as a lawyer and observer of public interest attorneys.
Because he ends an autobiographical account opening the book
at the time he enters law school, the reader is not informed
about what elements of his own experience, beyond his early
years in East Los Angeles, contribute to the stories he tells.

In general, Lopez's book exhibits a curious ambivalence
about social science and empirical research. At one point, Lopez
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writes that the set of stories he relates in this book "hardly substi
tute for the many situated studies we need" (p. 27). At least some
of these studies exist, and many are listed in an extensive ap
pended bibliography that Lopez seems careful to separate from
his stories. Lopez's narratives contain no references or notes link
ing the stories or the arguments he makes to social science re
search. Thus, for example, a discussion (p. 45) about the reluc
tance of subordinated people to mobilize law and seek
professional assistance could have been supported and enriched
by the work of Kristin Bumiller (1988), work that is listed in the
bibliography. He does not discuss those studies that directly ad
dress the central concerns of the book, public interest practice
(e.g., Handler et ale 1978; Katz 1982; Kessler 1987,1990) and law-
yer-client interaction (e.g., Rosenthal 1974; Bell 1976; Hosticka
1979; Olson 1984; Sarat & Felstiner 1986; White 1990; Sarat
1990). Confidence in the accuracy of his description of regnant
lawyering would be enhanced by drawing explicit links to empiri
cal research that supports the view created in the stories. For ex
ample, Lopez's description of one regnant lawyer's file-a file
"meant to help her quickly place each case into one of the five or
six predefined categories of 'landlord-tenant situations' "-ap
pears strikingly similar to descriptions of public defenders who
impersonally place their clients, even before meeting with them,
into crime categories based on their reading of police records
(Sudnow 1965).

Throughout the stories he develops in the book, Lopez em
ploys a scientific discourse to demonstrate how his characters
learn about the world. For example, Lucie Fung, the new execu
tive director of the Community Law Office, conducts a "study" of
the organization's operations and shares her "findings" with the
reader. Like a competent social scientist, she describes her meth
ods and tools of research-tape recording the interactions of
lawyers and receptionists with clients-and presents and analyzes
the transcripts produced. She also qualifies her findings, as in
this excerpt from her description of one lawyer study:

Again I had my tape recorder as well as my eyes and ears. But I
ended up with only a little more than two weeks to cover all this
territory, and that turned out to be less than I really wanted. So
I didn't get to review most of the lawyers' IOLTA support work,
particularly on the telephone. And I didn't get to watch them
operate in the field, at brainstorming sessions, around confer
ences. (P. 102)

Lopez's description of the fictional characters' "findings" never
imply an acceptance or awareness of his belief-stated elsewhere
in the book-that truth is socially constructed, historical, or con
tingent.?

9 Mycomments about Lopez's use of fiction should not be read as a blanket indict
ment of the genre. Indeed, scholars like Derrick Bell (1987, 1992) use fiction in waysthat
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Toward Studies of the Postmodem, Rebellious Lawyer:
"Transgression" through "Translation"

Cain and Harrington's theoretical framework, combined with
Lopez's focus on lawyer-client interaction, provides useful con
ceptual materials for developing critical studies of lawyers with a
potential to contribute to struggles against domination. Cain and
Harrington argue convincingly that a more complete under
standing of legal practice requires integrating studies of lawyers
for capital and lawyers for the relatively powerless (p. 2).
Although not well developed in this volume, they introduce the
concepts "translation" and "transgression" to refer to lawyers'
roles for these diverse interests.

Studies presented in this collection provide many excellent
examples of and encourage additional research on "transla
tion"-how lawyers for capital translate client needs, interests,
and demands into legal discourse and lawmaking that constitutes
aspects of social life. However, neither the volume's editors nor
the chapter authors contribute much to an understanding of
how lawyers for the disadvantaged engage in "transgression." In
their introductory essay, Cain and Harrington do suggest that
"law work for powerless groups necessarily must have a different
form which at times transgresses established legal relations them
selves" (p. 2). But this volume's clear focus is the limits on public
interest practice, not its potential to disrupt established practices
or meanings.

Lopez's stories of the "rebellious lawyer" suggests ways in
which Cain and Harrington's framework may be applied, at the
level of lawyer-elient interaction, to investigate both the limits
and potential of law and lawyers for social change. In particular,
the "rebellious lawyer" engages in "transgression" through "trans
lation" of client needs and desires into new stories told to a vari
ety of audiences. According to Lopez, rebellious lawyers engage
in "bicultural and bilingual translation" (p. 44), moving "in two
directions, creating both a meaning for the legal culture out of
the situations that people are living and a meaning for people's
practices out of the legal culture" (p. 43). The rebellious lawyer's
challenge, then, is to "translate" in ways that truly "transgress"
established practices and social relations.

do not raise similar questions about accuracy. Bell's work uses fictional stories to drama
tize his belief that civil rights lawsand court decisions have not produced racial justice in
the United States. He does not purport to describe reality through his stories but instead
uses them to encourage consideration of his provocative arguments. Lopez uses stories to
describe how typical lawyers for marginalized groups and individuals practice law. He
makes claims through his stories about how lawyersgreet clients, conduct interviews, take
notes, keep files, and take action. It is this use of fictional stories to describe reality that
raises questions about accuracy. Such questions are highlighted because Lopez makes
extensive use of a scientific discourse within his stories, discussing the kinds of field re
search his characters do to learn about typical legal practices. The purpose of these ele
ments of the story seems to be to enhance the credibility of the descriptions he provides.
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Lopez's discussion highlights the importance of examining
legal practice from the client's perspective, or from the bottom
up. His work thus has much in common with postmodern schol
arship examining local resistance to domination. Summarizing
the significance of looking to the margins in postmodem studies
of social change, Ewick (1992:761) writes: "if we are to under
stand social change, either the incremental or revolutionary, we
must begin by examining 'where people are at' and seriously
consider the role of daily acts of resistance and subversion in the
constitution of consciousness and, thus, in the formation of col
lective movements."

Lopez's "rebellious lawyer" considers "where people are at"
and seeks to develop counterhegemonic stories that encompass
clients' lived experiences. His fictional stories of how successful
rebellious lawyers translate client stories into transgressive action
encourage empirical research that explores the nature and out
comes of interaction and collaboration between progressive law
yers and their clients. Such work will necessarily examine lawyers'
work that is "nontraditional," work that falls outside of the legal
system's conventional boundaries. But it should also examine the
extent to which traditional legal work, such as litigation, may
change conventional understandings, shift the terms of debate,
contribute to feelings of empowerment, and/or assist in political
mobilization (e.g., Schneider 1986; Williams 1987; Scheingold
1989; McCann 1994).

Legal scholar and women's rights lawyer Elizabeth Schneider
(1986) writes about one case of traditional lawyering that serves
as an example of what such research might uncover. Reporting
on her experience as co-counsel in the case of State v. Wanrow
(1977), she demonstrates how tapping into a client's practical
knowledge may, at least on some occasions, produce new "sto
ries" that result in significant shifts in how courts both view spe
cific problems and the rules they develop to deal with them.

In Wanrow, a jury convicted a Native American woman of sec
ond degree murder for shooting a white man whom she believed
had attempted to molest her child. Although the woman claimed
to know that the man had a history of child molestation and had
previously attempted to molest her child, the trial court in
structed the jury to consider only the circumstances "at or imme
diately before the killing" and to apply the "equal force" rule of
self-defense-a rule prohibiting the use of force greater than the
assailant used-to the woman's claim that she acted in self-de
fense. After reading the trial transcript, the woman's lawyer team
realized that the judge's instructions prevented the jury from
considering the woman's state of mind "as shaped by her exper
iences and perspective as a Native American woman when she
confronted this man" (p. 606). The jury had no information on
such things as the lack of police protection in such circum-
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stances, the woman's knowledge of the man's history of child mo
lestation, or the woman's belief that she could only defend her
child and herself with a weapon. The "equal force" rule, more
over, prevented the jury from evaluating her claim that she acted
in self-defense.

In court, the lawyers challenged the law of self-defense as
gendered. They argued for women's "equal right to trial," a right
requiring a new self-defense rule. The Washington Supreme
Court agreed with the lawyers that the rule was gendered and
announced a new rule based on the individual defendant's "per
ceptions." According to this court: "The respondent was entitled
to have the jury consider her actions in the light of her own per
ceptions of the situation, including those perceptions which were
the product of our nation's 'long and unfortunate history of sex
discrimination' " (p. 608).

Of course, not all courts would have ruled as this one did.
But this example shows how lawyers may use the practical knowl
edge of their clients to develop new stories and storytelling strate
gies for a variety of potential audiences. With great sensitivity to
lawyers' potential to assist in struggles for change, Allan Hutchin
son (1992:785) provides useful guidelines for progressive lawyers
(or what he calls "the postmodern lawyer"):

[T]he postmodern lawyer must attend to the local circum
stances of disputes, to the situated places in which people exist,
and the contingent possibilities for action. At the heart of their
professional existence is the acute responsibility to turn the un
avoidable occasions of resistance into meaningful moments of
transformation, not invidious instances of subtle complicity or
lost opportunities of misjudged insurrection.

Sociolegal scholarship has a role to play in this process. Studies
of what progressive lawyers do-in particular, how such lawyers
interact with clients in fashioning strategies to resolve concrete
problems-promise to provide legal practitioners with important
examples of both successful and unsuccessful collaboration.
Some studies, such as the work of Schneider (1986) previously
discussed, may sensitize progressive lawyers to how their clients'
experiences can help shape new stories and argument strategies.
Others may be more useful in demonstrating typical problems in
lawyer-client interaction. In general, such studies promise to as
sist in specifying the extent to which, as well as the mechanisms
by which, local resistance is turned into "meaningful moments of
transformation." In this way, sociolegal scholarship may provide
practical knowledge to those directly involved in political strug
gle. Such work has the potential to both reinvigorate sociolegal
research on legal practice and contribute to a renewed sense of
purpose and efficacy among scholars committed to egalitarian
change.
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