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The Czech Republic

Jan Kysela ¢ Zdengk Kiihn*

History of the Czech presidency — Constitutional status of the President — Per-
sonal powers and powers subject to countersignature by the Premier — Presidency
of V. Havel and V. Klaus — Emerging constitutional conventions — Appointment
of judges — Resignation of Ministers and Appointment of Premier — Legislative
veto — Moderation of the constitutional system rather than implementation of a
political programme — Importance of the political context — Parliamentarianism
with a relatively influential President.

The Czech Republic emerged from the collapse of Czechoslovakia on 1 January
1993. Unlike Slovakia, it follows the traditions of Czechoslovak statehood, which
is openly recognized in the Preamble of the Czech Constitution.! The Czechoslo-
vak 1920 Constitution influenced its constitutional text” to a substantial degree

* Jan Kysela, secretary and lawyer of the Commission on the Constitution and Parliamentary
Procedures, the Senate of the Czech Republic and Associate Professor, Charles University Law School,
Prague; Ph.D., Charles University Law School (2001). Zdengk Kiihn, Associate Professor, Charles
University Law School, Prague, Czech Republic; Ph.D., Charles University Law School (2001);
LL.M., University of Michigan Law School (2002); S.J.D., University of Michigan Law School
(2006). All translations are ours unless otherwise indicated. The views stated in this article are only
those of the authors” and not of their institutions. This study is a partial result of the research project
of the Charles University Law School in Prague, with the title ‘Changes of law at the beginning of
the 3rd millennium — roots, fundaments, perspectives’.

!'The Preamble, Czech Const., reads, inter alia, ‘We the citizens of the Czech Republic ...
Faithful to all good traditions of ... Czechoslovak statechood ...” The English translation of the
Constitution is available at the website of the Czech Constitutional Court, <www. concourt.cz>.
The authors of this article have used this text.

2 E. Stein, ‘Out of the Ashes of a Federation. Two New Constitutions’, 45 American Journal of
Comparative Law (1997) p. 45. The article provides a wonderful English introduction into the
drafting the Czech Constitution by a renowned American scholar of Czech origin who spent much
of 1992 in what was then Czechoslovakia. See for more details E. Stein, Czecho/Slovakia. Ethnic
Conflict. Constitutional Fissure. Negotiated Breakup (Ann Arbor, UM Press 1997) (hereinafter ‘Stein,
Czecho/Slovakia’).

European Constitutional Law Review, 3: 91-113, 2007
© 2007 T-M-C-ASSER PRESS and Contributors DOI: 101017/S1574019607000910

https://doi.org/10.1017/51574019607000910 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019607000910

92 Jan Kysela & Zdenék Kiihn EuConst 3 (2007)

and the Czech system of government follows the traditional concept of
parliamentarianism of the First Czechoslovak Republic (1918-1938).

Firstly, this article will provide a short history of the Czech presidency with
1918 as a point of departure. Over a period of ninety years, a Czech perception of
the presidency has developed which has not been disturbed by forty years of com-
munism. The history of and rationale behind the Czech presidency as well as the
charisma of the presidential office have exerted a profound influence on the cur-
rent concept of the Czech presidency. The second and key part of the article de-
scribes the general issues relating to the constitutional status of the President. It
contains a brief history of the drafting of the Czech Constitution and it explains
why the drafters have opted for the indirect election of the President. Subsequently
the powers of the President are discussed, with on the one hand the personal
powers exercised by the president in the absence of governmental approval and on
the other hand, those powers which are subject to countersignature by the Pre-
mier. Finally, a plethora of examples, mostly from the Presidency of Klaus, illus-
trate the expansion of the role of the President in the Czech constitutional system.
Our conclusion will be that many specifics of the Czech constitutional system
relate to the fact that this constitutional system, less than two decades after the fall
of Communism, is still unstable and tends to be modified by emerging consti-
tutional conventions made by charismatic figures in political and constitutional

life.

THE HISTORICAL ROOTS OF THE CZECHOSLOVAK PRESIDENCY

Czechoslovakia emerged from the break-up of the old Austro-Hungarian Empire
in 1918. Since the foundation of the country, the Presidential office has always
enjoyed high prestige throughout the nation. The most decisive reason for this
was the personality of Tomds Garrigue Masaryk, its first President (1918-1935).
Masaryk, formerly leader of political emigrants in the course of World War I,
contributed significantly to the establishment of an independent Czechoslovakia.
As a result of his authority, the Presidential powers in the Constitution of 1920
were relatively substantial, despite the fact that he was not directly elected. More-
over, Masaryk exercised considerable informal influence as he was closely allied
with certain political figures and parties (often called the ‘Castle faction’, referring
to the seat of Czech Kings and later Presidents). The weight of President Masaryk’s
personality made any frontal conflict with him impossible for politicians throughout
the whole spectrum of the so-called state-founding political parties.’

3 On Masaryk see in English R.B. Pynsent (ed.), 7.G. Masaryk (1850-1937) (Basingstoke,
Hampshire, Macmillan 1989).
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Edvard Benes, the second President (1935-1948), was Masaryk’s close colleague
for many years and a leader of the government in exile in London during the Nazi
occupation and World War II. Neither Masaryk, Benes, nor Emil Hécha, the
President of the curtailed Czecho-Slovakia after the Munich Agreement of 1938,
had any direct link to political parties. This emphasized the position of the Presi-
dent as a neutral political figure, standing above daily party politics. This concept
of presidential neutrality was also influenced by the similar role that the Habsburg
Emperors, above all Franz Joseph I, had exercised in the Austro-Hungarian Em-
pire.

The Czech tradition of perceiving the President as a personification of the
state, often typical of monarchies, helped to preserve the Presidential office even
under Communist rule. While the post of President had been abolished in the
majority of Central European communist countries, the highest representatives of
the Czechoslovak Communist Party liked to enjoy the privilege of this office.
Therefore, the offices of Secretary-General of the Czechoslovak Communist Party
and of President of the Republic were often combined.

The second name we must keep in mind if we want to understand the peculiar
Czech concept of the Presidency is Véclav Havel (President of Czechoslovakia
from 1989-1992, and of the Czech Republic from 1993-2003). Havel’s powers
cannot be explained by the mere reference to the constitution that was in force
during the initial period of his Czechoslovak Presidency. Especially in the first
months after his election by the Czechoslovak Federal Assembly, in late December
1989, Havel ‘ruled’ rather than ‘reigned’” Czechoslovakia. The weight of the per-
sonality of the hero of ‘one of the unlikeliest political fairy tales of recent times’,*
the dissident who had fought the dictatorship until he ultimately won,’ his popu-

4 PS. Green, ‘Farewell for “Good Czech Who Sacrificed Himself”, NY Times, 3 Feb. 2003,
Section A, p. 8.

5 Best described in Havel’s speech in the U.S. Congress, 21 Feb. 1990: ‘The last time they
arrested me, on October 27 of last year, I didn’t know whether it was for two days or two years.
Exactly one month later, when rock musician Michael Kocab told me that I would probably be
proposed as a Presidential candidate, I thought it was one of his usual jokes. On the 10th of Decem-
ber 1989, when my actor friend Jiri Bartoska, in the name of the Civic Forum, nominated me as a
candidate for the office of the President of the republic, I thought it was out of the question that the
Parliament we had inherited from the previous regime would elect me. Twelve days later, when I was
unanimously elected President of my country, I had no idea that in two months I would be speaking
in front of this famous and powerful assembly, and that I would be heard by millions of people who
have never heard of me and that hundreds of politicians and political scientists would study every
word I say. When they arrested me on October 27, I was living in a country ruled by the most
conservative Communist government in Europe, and our society slumbered beneath the pall of a
totalitarian system. Today, less than four months later, I am speaking to you as the representative of
a country which has complete freedom of speech, which is preparing for free elections, and which
seeks to establish a prosperous market economy and its own foreign policy. It is all very extraordi-
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larity and the extraordinary respect he received from abroad contributed to the
image and status of the Presidential office in Czechoslovakia and after that of the
newly established Czech Republic.®

THE CONSTITUTIONAL POWERS OF THE PRESIDENT
Election and general issues

The Constitution of the Czech Republic, enacted on 16 December 1992, two
weeks before the dissolution of the Czechoslovak Federation, was drafted to re-
lieve the urgent need of the Czech Republic to have its own constitution by 1
January 1993. The Constitution was prepared within several months and, unfor-
tunately, there are few records explaining the history of its drafting.”

The political scene of the early 1990’s Czech Republic was controlled by Véclav
Klaus, later a Czech Premier (1992-1997), who envisaged a rather weak Presi-
dency, bearing in mind that the natural candidate for this function was Havel.
The latter was a private citizen in late 1992, because he had resigned from the post
of Czechoslovak President in protest against the gradual dissolution of the Czecho-
slovak Federation instigated by two leading politicians: Klaus and Meg¢iar (a Slo-
vak Premier). Havel was, however, able to influence, though in a limited way, the
final version of the Constitution.® Repeatedly, he emphasized that his acceptance
of the offer to stand in the Presidential election would be subject to the President
having ‘a certain authority’.”

The Presidential term of office is set at five years and no President can be
elected more than twice in succession.'” In compliance with the tradition of the
parliamentary form of government in Czechoslovakia, and despite some objec-
tions by Havel,!" the President of the Czech Republic is elected indirectly'* by a

nary indeed.” English translation as available at <www.vaclavhavel.cz> (all papers at <www.vaclav
havel.cz> visited 19 May 2000).

¢In this context, P. Kopecky mentions the unsuccessful attempt to institutionalise Havel’s
charisma. See P. Kopecky, Parliaments in the Czech and Slovak Republics. Party Competition and
Parliamentary Institutionalization (Ashgate, Aldershot 2001) p. 213.

7 In English see Stein, Czecho/Slovakia, supra n. 2, p. 282-297.

8 Stein, supra n. 2, p. 60-61; Stein, Czecho/Slovakia, supra n. 2, p. 288.

9 The proclamation of V. Havel on his Presidential nomination of 16 Nov. 1992, available in
Czech at <www.vaclavhavel.cz>.

10 See Art. 55 and Art. 57(2) Czech Const.

11 Stein, supra n. 2, p. 60-61 and Stein, Czecho/Slovakia, supra n. 2, p. 288. V. Havel remained
consistent in this approach and repeated his preference for direct election of the President many
times. See, e.g., the article from the end of his Presidency, V. Havel, Jak volit mého ndstupce?
Pfimo!” [How to elect my successor? Directly!], MF DNES, 30 Jan. 2002, available at
<www.vaclavhavel.cz>.

12 Art. 54(2) Czech Const.
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bicameral® Parliament.'* The drafters of the Constitution were aware of the fact
that generally the election of the President by parliament restricts autocratic ten-
dencies and contributes to the ‘moral leadership’ of the Head of State."” In this
respect the debates of the drafters of the German Basic Act guided the drafters of
the Czech Constitution.'®

In the first two rounds, the chambers vote independently, which effectively
means that a successful candidate must be elected by each chamber; in the first
round a majority of all deputies and a majority of all senators is required, in the
second round the majority of present deputies and present senators. However, if a
President is not elected in the first two rounds, the votes of members of both
chambers are added up in the third round; this enables the more numerous Cham-
ber of Deputies (200 members) to outvote the senators (81)," as was the case in
2003 when V. Klaus was elected in the third round, where a majority of the votes
of all parliamentarians is sufficient (Article 58(7) Czech Constitution).

Although the Constitution of the Czech Republic reflects the standard divi-
sion of powers, it does not adhere to the traditional tri-partite separation of pow-
ers principles. Whereas it aims at structuring three branches, it places some of the
bodies outside of the classical legislature-executive-judiciary framework. The Con-
stitution only partly adheres to a residual delimitation of executive power, accord-
ing to which all state bodies that are not part of either the legislature or the judiciary
should fall within the scope of executive branch.'®

Although the Public Prosecutor’s Office is part of the executive branch accord-
ing to Chapter III of the Constitution on the executive power, the role of the
Supreme Audit Office and the Czech National Bank are described in individual
titles, thereby excluding them from the executive branch. However, the Constitu-

13 In this way, the President differs from the government, which depends for its existence on the
confidence of the Lower House of the Parliament and has only limited relations to the Senate. Cf.
Stein, Czecho/Slovakia, supra n. 2, p. 288 (in note 69 quoting Havel who emphasized that the
election by both chambers adds ‘a certain different character to the political position of the Presi-
dent’).

14 K. von Beyme thinks that a President elected by parliament represents the weakest form of
the modern Head of State. As opposed to monarchies, he is not even the ‘dignified part’ of govern-
ment. See K. von Beyme, Die Parlamentarische Demokratie. Entstehung und Funktionsweise 1789—
1999, 3" edn. (Wiesbaden 1999) p. 317.

5 M. Ameller, Parliaments. A Comparative Study on the Structure and Functioning of Representa-
tive Institutions in Fifty-Five Countries, 27 edn. (London, 1966) p. 267.

16 See, e.g., D.P. Conradt, The German Polity 6™ edn. (White Plains, Longman 1996) p. 182-
183.

17 See Art. 58 Czech Const.

18 D. Hendrych, Spravni véda. Teorie verejné spravy [Administrative Science. Theory of Public
Administration], (Praha, ASPI 2003) p. 14 et seq. The original author of this concept was O. Mayer,
an important German scholar of the 19™ century.
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tion does not dedicate a special title to the President and thus does not view its
role of the Head of State as a pouwvoir neutre above social and political divisions
within society."” In the current constitutional system, the President remains part
of the executive branch despite the fact that Presidential links with the govern-
ment are not necessarily more intense than those with Parliament.

The constitutional powers of the President

The powers of the President and those of the government, the second component
of the executive power, are drawn up complementarily: everything that falls out-
side the competence of the President, as specified in the Constitution and other
laws, falls within the competence of the government as ‘the supreme body of
executive power” (Article 67(1) Czech Constitution). Nevertheless, in parliamen-
tary monarchies and to a lesser extent also in parliamentary republics, the govern-
ment influences the exercise of powers of the usually non-responsible Head of
State by countersigning his acts or decisions (the appointment of the Premier is
usually the main exception). The Czech Constitution, however, comprises a rela-
tively broad list of personal powers, i.e., powers that can be exercised without the
requirement of a countersignature. >’

The President a) appoints and recalls the Premier and the other members of
the government and accepts their resignation, recalls the government and accepts
its resignation, b) convenes sessions of the Chamber of Deputies, ¢) dissolves the
Chamber of Deputies (see, however, below), d) authorizes the continued provi-
sional performance of the government, the resignation of which he has accepted
or which he has recalled, until a new government is appointed, e) appoints justices
of the Constitutional Court, its chief justice and the deputy chief justices, f) ap-
points from among the justices of the Supreme Court the chief justice and the
deputy chief justices of the Supreme Court, g) pardons and mitigates penalties

19 Cf. on the concept of pouvoir neuter, e.g., ].J. Sheehan, German History, 1770-1866 (Clarendon,
Oxford University Press 1989) p. 430-433 (analyzing Hegel’s Philosophy of Rights); A. Sajé, Limit-
ing Government. An Introduction to Constitutionalism (Budapest, CEU Press 1999) p. 177.

20 See Art. 62 and Art. 63 Czech Constitution. Professor Filip links this with the Presidential
roles of arbitrator and moderator, J. Filip, Vybrané kapitoly ke studiu sistavniho prdva [Selected Chap-
ters on Constitutional Law] (Brno, Masarykova univerzita 2001) p. 312. Professor Pavli¢ek explains
that this concept is a result of combining parts of the 1920 Constitution (which required the counter-
signing of ‘government and executive’ acts of the non-responsible President) with parts of the Social-
ist Constitution of 1960 (the communist Presidents were responsible to the National Assembly and
therefore were allowed to exercise their powers without a countersignature); V. Pavlicek, ‘Teoreticka
koncepce Ustavy CR (N&kolik avah k 10. vyroéi jejiho piijeti)’ [Theoretical Concept of the Consti-
tution of the Czech republic — Several Considerations on the Occasion of the 10th Anniversary of
Its Adoption ], in J. Kysela (ed.), Deset let Ustavy Ceské republiky: vychodiska, stav, perspektivy
[Ten Years of the Czech Constitution: Fundaments, Present, Perspectives] (Praha, Eurolex Bohemia
2003) p. 86-87.
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imposed by a court, orders that criminal proceedings should not be initiated and,
if already initiated, should be suspended, and that sentences should be expunged,
h) has the right to return to the Chamber of Deputies of Parliament an adopted
bill with the exception of constitutional bills (suspensive veto), i) signs adopted
bills, j) appoints the president and the vice president of the Supreme Audit Office
and k) appoints members of the Bank Board of the Czech National Bank without
the countersignature of the Premier or any other minister.”'

Whereas the enumeration of personal powers is exhaustive, the Constitution
gives a non-exhaustive list of shared Presidential powers, i.c., those powers the
exercise of which does require a countersignature. They are the power to a) repre-
sent the state with respect to other countries, b) negotiate and ratify international
treaties (the first may be delegated to the government or, with its consent, to its
individual members),* c) act as the supreme commander of the armed forces, d)
receive the heads of diplomatic missions, ¢) appoint and recall the heads of diplo-
matic missions, f) call elections to the Chamber of Deputies and the Senate, g)
appoint and promote generals, h) award and bestow state decorations unless the
President authorizes a different body to do so, i) appoint ordinary judges and j)
grant amnesty.” Ordinary laws can expand this category: the appointment of
university professors is the typical example of shared power granted to the Presi-
dent by ordinary law.** The government is responsible to Parliament for the exer-
cise of the President’s shared powers.

With regard to some of the shared powers, the countersignature requirement is
very difficult to implement fully in practice. For instance, the power to represent
the state with respect to other countries might be interpreted to call for the Premier’s
interference in and his/her preliminary approval of all major Presidential speeches
in the area of foreign policy (although speeches are not decisions). However, this
provision has never been read in this way and already President Havel achieved a
substantial autonomy in the field of foreign relations. With some exceptions, such
as his relations with the Dalai Lama,”> Havel’s views on foreign policy did not
differ significantly from those of the governments between 1993 and 2003. We
will show below that this flexible interpretation of the exercise of some of the
shared powers becomes a real problem when the President has very different views
on foreign policy from the government, the body which is responsible for it.®

2L Art. 62 Czech Const. (the letters correspond to the paragraphs of Art. 62).

22 This has happened by the President’s decision published in Official Gazette as 144/1993.
Now a new decision relating to EU treaties is being prepared.

23 Art. 63(1) Czech Const.

24 See Art. 73 the act 111/1998 Sb. [Official Gazette].

2 Cf. in English the information provided by the Czech Radio <www.radio.cz/en/article/36022>
(visited 30 May 2006).

26 See the text accompanying nn. 48-52 infra.
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The exercise of some personal powers is conditioned by the requirement of
approval or action of another body: the appointment of justices of the Constitu-
tional Court is subject to the consent of the Senate, the appointment of the Presi-
dent and Vice-President of the Highest Audit Office is subject to approval by the
Chamber of Deputies. Sometimes, the exercise of personal power is restricted by
rigid conditions of application. The President may only dissolve the Lower House
(the Chamber of Deputies) under strict conditions which rarely materialize.*”
The President only has complete discretion when it comes to the appointment of
the Premier, the vetoing of laws and the appointment of the Bank Board of the
Czech National Bank.?®

There are no explicit limitations imposed on the President as far as the ap-
pointment of the Premier is concerned (the other members of the government are
appointed by the President on suggestion of the Premier).”
ment able to receive a vote of confidence from the Chamber of Deputies must be
constituted. The President therefore in practice appoints the person considered to
be most capable of forming an acceptable government, which is not necessarily a
representative of the most powerful political party. As a ‘safety’ measure against
the wilful appointment of a Premier unable to gain the vote of confidence, with
the aim to precipitate a political crisis and call new elections, the President’s right
to nominate a Premier is limited to two attempts. If also the second Premier
cannot form a government able to win the confidence of the Chamber, the chair-
man of the Chamber of Deputies selects a nominee. As the majority of deputies
elect this chairman of the Chamber of Deputies, he/she represents the majority of
the Chamber.*

The rather unusual absence of the requirement of the countersignature trans-
formed the legislative veto®' into a personal prerogative of the President which is

However, a govern-

27 Art. 35(1) Czech Const.: the President shall dissolve the Lower House if (a) the Lower House
does not adopt a resolution of confidence in a newly appointed government, despite the fact that all
the possibilities to appoint the Premier are exhausted; (b) the Lower House fails, within three months,
to reach decision on a governmental bill with the consideration of which the government has joined
the issue of confidence; (c) a session of the Lower House has been adjourned for a longer period
than is permissible; (d) for a period of more than three months, the Lower House has not formed a
quorum, even though its session has not been adjourned and it has, during this period, been repeat-
edly summoned to a meeting. In fact, facing these strict conditions, it is very difficult to call for the
carly elections in the Czech Republic. There have been some proposals to extend the conditions to
dissolve the Chamber of Deputies but (by the end of 2006) none has been successful.

28 Pavligek, supran. 20, p. 87. As a result of the absence of any responsibility, Pavli¢ek considers
all these powers to be autocratic. In his opinion, the President of the former Czechoslovak Federation
was more powerful than the President of the First Czechoslovak Republic because in a parliamentary
republic the role of the Head of State is assessed not on the basis of the scope of his powers, but on
the constitutional and political responsibility.

29 Art. 62(a) Czech Const.

30 Art. 68(4) Czech Const. In the history of the Czech Republic this has never happened.

31 Art. 62(h) Czech Const.
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used regardless of the wishes and interests of the government (unlike, for example,
under the 1920 Czechoslovak Constitution). The reason behind the absence of
the requirement of the countersignature is not very clear, but seems partly the
result of the views of then citizen Havel in late 1992.% The legislative veto has
become the most effective tool for the President to carry through legal and politi-
cal ideas, in particular in case of a minority government or a government with a
narrow majority (to overrule a veto a majority of all members of the Chamber of
Deputies is needed).”

Finally, the appointment of the important Bank Board of the central bank**
without the co-action of any other body may be considered a deviation from the
system of ‘checks and balances , because it makes the President’s role as guarantor
of the bank’s independence solely dependant on self-restraint.

Overlooking the catalogue of Presidential powers, we see that the Czech President
is stronger than monarchs and most Presidents in parliamentary systems (exem-
plified by Germany, Slovakia or Hungary) but simultaneously weaker than the
heads of state in most semi-presidential systems (France) or systems close to semi-
presidentialism (e.g., Poland®®). The effect of the Presidential powers as envisaged
by the Czech Constitution is corrective. This seems to be one of the features of a
moderate presidency, which is in line with the fact that the President, elected and
legitimated by Parliament, is not responsible to Parliament. Therefore he/she should
not be the creator of an independent, distinctive political programme of state
reform, social transformation, etc. This would jeopardise his position as a politi-
cally uncontrollable representative of the country as a whole. Havel understood
this. As President, Havel did not instigate particular political solutions, but rather
guaranteed their legitimacy, as a guardian of certain principles and a certain politi-
cal culture.®®

If, however, the President is perceived as an important (political) decision-
maker, he/she can considerably complicate the functioning of the government by
refraining from taking action. If the President delays appointing a new Premier,

32 See Stein, supran. 2, p. 61 (in note 79 quoting Havel’s article from 18 November 1992, where
the former Czechoslovak and soon-to-be Czech President claimed that without such a right the
President ‘would be cut off from the legislative process’. (in Czech original see Lidove Noviny, 18
Nov. 1992, p. 3). The same text can be found in Stein, Czecho/Slovakia, supra n. 2, p. 289, note 74.

33 See also the text accompanying nn. 65-67 infra.

34 Art. 62(k) Czech Const.

35 Cf. on Poland, inter alia, L.L. Garlicki, ‘The Presidency in the New Polish Constitution’, 6
East European Constitutional Review (1997) available also at <www.law.nyu.edu/eecr/vol6num?2>,
visited 20 May 2006; M. Wyrzykowski & A. Cielen, ‘Poland: Semi-presidentialism or ‘Rationalised
Parliamentarianism’?”, 2 ExConst (2006) p. 253.

36 R.L. Maddex, Constitutions of the World (London, Routledge 1995) p. 60.
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ceases to negotiate and ratify international treaties, stops appointing ambassadors
and judges, refuses to call elections, etc., then it is no longer the President who
bargains with the government about the content of the decision to be counter-
signed, but the government who bargains with the President about the decision
itself. We will show below that this is exactly what has happened during the first
three years of Klaus' Presidency.

Variables influencing the eventual character of government

The basic structure of government in the Czech Republic is defined by the Con-
stitution itself. The Constitution, however, is a rather short and general text that
contains only major principles, providing substantial leeway to its interpreters.
Therefore, the relations between constitutional bodies can vary from time to time.
The key variables in this respect are the number and influence of the relevant
political parties. They are mirrored, in particular, in the composition of both cham-
bers of Parliament, their congruence or incongruence, the amount of confidence
of the Chamber of Deputies in the government (majority, minority, coalition),
the relation of the President to the majority of both chambers of Parliament and
to the government and the relationship between the government and regional
governments. Other variables have a less systemic character and concern the level
of activity of individual constitutional bodies: the Senate rejecting or returning
bills approved by the Chamber of Deputies, the Constitutional Court supervising
the constitutionality of laws, as well as the co-operation of the President with the
government or with political groups in Parliament. Here, the role of the President
is what interests us most.

Traditionally the charisma of the office of the Czech Presidency inspires loy-
alty.”” The President’s seat is located in the Royal Castle, the President has a per-
sonal standard and military guards, on special occasions the President’s arrival is
accompanied by the fanfare from the opera ‘Libuse’, composed by Smetana in the
19" century as the fanfare for the mythical princess and founder of Prague. Por-
traits of the President decorate classrooms as well as rooms of administrative build-
ings (not unlike those of Imperial predecessors), generations of unsatisfied citizens
appealed to him to seek remedy for legal injuries (even though the President can
provide no such remedy) or the use of the President’s generously defined right of
pardon in criminal cases, etc. The President is rarely criticised in public, even
though before the election he was as intensely engaged in domestic politics as the
current President Klaus because he is no longer part of the everyday political
disputes. If the President is invited to a discussion programme on television or

37 A. Heywood, Political Ideologies: An Introduction 3* edn. (Palgrave Macmillan 2004) p. 328.
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radio, there are no opponents; there is only a polite moderator. Since 1989 the
office itself guarantees that its holder occupies the first place in popularity polls.*®
All this makes it very difficult for a Premier to face an assertive President who tries
to expand his/her constitutional domain.

The President is expected to behave in a non-partisan manner, i.e., to avoid
discussing controversial political topics in public. It does however not mean avoiding
politics, but rather its cultivation by means of round tables or personal talks (ex-
cept perhaps during periods of serious political disturbances, when the President’s
role might be more active even). The President’s role is supposed to consist of
representing and uniting the nation as a whole, moderating conflicts when neces-
sary and for the rest to devote attention to timely topics. Candidates should be
selected with this established model in mind.

The independent Czech Republic has had two Presidents with very different
personalities: Havel (1993-2003) and Klaus (since 2003).

The Presidency of Havel

Viclav Havel was the revolutionary leader of a broad civic movement (Civic Fo-
rum — Obcanské forum), but in the second half of 1990 the movement’s orienta-
tion and his ideas started to diverge. Viclav Klaus, who was also to be its long-term
Chairman, founded the right-wing Civic Democratic Party (CDP), the majority
successor of the Civic Forum. In contrast, Havel who was sceptical towards politi-
cal parties, never openly declared his support for any political party, and never
tried to found one. Just as his pre-Communist predecessors, Havel constantly
emphasized that he stood above party politics. Instead, he supported certain prin-
ciples and, in particular, personalities,” which were usually advocated by or mem-
ber of smaller centre or centre-right parties. Nevertheless, the camp of supporters
of Havel’s ideas and acts was fragmented and covered, in different periods and
with varied intensity, nearly the whole spectrum of political parties.

Although the powers of the Presidency were visibly weakened by the new Czech
Constitution of 1993, Havel was able to defend his domain against the govern-
ment, including, for example, the human rights aspects of foreign policy (e.g., his
contacts with the Dalai Lama despite the initial disapproval of the government,
which feared the Chinese reaction) because of the enormous prestige any Czech
President enjoys in combination with Havel’s personality. He also gained the ad-

38 For instance, in March 2006 the work of President Klaus was approved by 70% citizens, the
government by less than 50% and the legislature by less than 40%. See <www.stem.cz/clanek/1066>,
visited 1 May 2006.

3 His relationship to the political parties and his support to the civic society brought President
Havel closer to Federal President R. von Weizsicker.
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vantage — usually typical of monarchies — of cumulated experience and personal
contacts with a number of foreign statesmen through his long-term involvement
in high politics. Thus it is possible to agree with Eric Stein that Havel ‘breathe[d]
life’ into the office of presidency ‘by capitalizing on the precedent of the “monar-
chical presidency” of Masaryk and on his own broad popularity.’

The degree of Havel’s interference with politics depended on the stability of
the ruling coalition and the government in power. His role was rather limited
during the first strong and coherent government under Premier Klaus (1993-
1996). Subsequently, his role gradually increased during the second minority gov-
ernment under Klaus (1996-1997), peaking in 1997 and 1998, when he was one
of the major architects of the short-term ‘technical” government which was formed
after the resignation of Premier Klaus in November 1997 and the ensuing politi-
cal crisis. Havel was a critic of the power-sharing agreement between the ruling
Social Democrats and the opposition party CDP led by Klaus in the period from
1998 to 2002, when the Social Democrats formed a minority government with
the support of the CDP while granting substantial informal power to the CDP at
the same time (Zeman government 1998-2002). The system based on the co-
operation of the two most powerful parties was widely criticized as corrupt and
dangerous to democracy. President Havel finally reestablished good terms with
the government under the new Premier Spidla of the Social Democrats after 2002.

The Presidency of Klaus

While Havel had no direct party political affiliation, Klaus entered the Presiden-
tial office in 2003 as the honourable chairman of the opposition party CDP and
as a key figure of the Czech conservatives. In the first half of the 1990s he propa-
gated the ideas of Von Hayek regarding a free society, later he became critical of
them. In sharp contrast to Havel, he joined the conservative critique of intellectu-
als as holders of the ‘right to the truth’, non-governmental organisations, the con-
cept of civil society, ‘universality’ of ‘human’ rights (Klaus prefers the concept of
‘citizens’ rights), etc.*’ Klaus® party affiliation helped him to win the presidency
after Havel’s two terms expired. At the beginning of 2003, his CDP acted as an
election machinery, securing votes for him even outside its ranks. The disunity of
the ruling coalition finally brought him victory in the ninth election round on 28
February 2003.%

40 Stein, supra n. 2, p. 63; Stein, Czecho/Slovakia, supra n. 2, p. 290.

41 For some of his opinions in English, see his personal website <www.klaus.cz>.

42 The Social Democratic Party, the strongest governmental party, demonstrated the greatest
incongruence. One party faction wanted their former chairman M. Zeman to ‘rule the Castle’,
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It must be emphasized that despite all of the differences in their background,
both Presidents reject the purely ceremonial type of presidency. As we have shown
above, this consensus pervades the Czech and Czechoslovak tradition. In fact, the
concepts of the Presidency Havel and Klaus, as repeatedly presented by both men,
did not differ dramatically. During the election process, Klaus rhetorically ac-
cepted the non-partisan attributes of the Presidential office by promising exten-
sive consultations in the exercise of his powers, by showing his reservation to the
exercise of the right of pardon, so often criticised by journalists, and to the right to
veto bills.*?

Still, there are significant differences of style between both Presidencies. While
Havel was a moral leader whose practical interventions in the political life of the
country generally took place outside the spotlight,* Klaus presents himself as a
practical politician, with at least the silent support of the CDP* Instead of rely-
ing on moral appeals, he uses his powers as tools to force the other institutions, in
particular the government, to negotiate. President Klaus also perceives a// Presi-
dential powers, including the shared ones, as personal and emphasises that they
are exercised (or not exercised) on the basis of his will alone. Although the Czech
Presidency remains within the parameters of the parliamentary model, the powers
of the Czech President have definitely been strengthened during the first three
years of Klaus’ mandate, as the following examples will show.

It is no coincidence that the current President uses the originally French term
‘cohabitation’ to explain the power sharing between a President and a government
with a different political colour. Klaus used this term, for instance, in his President’s
address on the National Holiday Day of 28 October 2003: ‘Nowadays we experi-
ence the political situation which is called cohabitation, in our case the co-exist-

while another tried to prevent his election. This vote division made it impossible for the ruling
coalition to unite behind any of its candidates, thereby increasing the chances of Klaus, the candi-
date of the opposition.

43 See the speeches of 15 Jan. 2003, 24 Jan. 2003, and 28 Feb. 2003, and his inaugural address
of 7 March 2003, all available in Czech (the last one also in English) at <www.klaus.cz>, visited 25
May 2006.

# There were some exceptions: his involvement in the governmental crisis at the end of 1997
and the beginning of 1998 and the public support to the invasion to Iraq at the beginning of 2003.
In the first case, the two strongest political parties responded by the conclusion of the so-called
party-sharing agreement and filing a motion to amend the Constitution with the aim to limit the
range of independent activities of the Head of State. The motion to amend the Constitution was
approved by the Chamber of Deputies, but rejected by the Senate. Nevertheless, this was a warning
for the (and any) President. It showed that certain political parties were willing to to solve political
and institutional disputes with the President by amendments to the Constitution.

45 This difference has been articulated by Klaus himself, who criticized Havel for acting behind
the political scene. See, e.g., V. Klaus, ‘Vaclav Havel myticky i skute¢ny’ [Vaclav Havel in myths and
reality], MF Dnes, 31 Jan. 2003, available at <www.klaus.cz>, visited 20 May 2006.
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ence of the leftist government and the President from the rightist part of political
spectrum.”®® Interestingly, it seems that this term in the Czech context has been
used for the first time a few days after Klaus’ election by Pavel Rychetsky, then the
Social Democratic Minister of Justice and soon-to-be the third Chief Justice of
the Czech Constitutional Court (appointed by President Klaus in August 2003).%
President Havel has never used this term, typical for French semi-presidentialism,
for the very simple reason that he never situated himself within the political spec-
trum at some specific point.

European Union and foreign policy

Unlike President Havel, who with the exception of the Iraqi crisis in 2003 did not
differ in any significant way from foreign policy of Social Democratic govern-
ments, President Klaus has profiled himself as a leading national critic of the
European Union. In Spring 2003, he called a meeting of the highest constitu-
tional representatives and chairmen of parliamentary political parties with the
aim to co-ordinate foreign and European policy.*® He spoke critically of the pro-
European governmental policy and asked that his opinions be reflected in the
country’s foreign policy, making reference to the constitutional provision accord-
ing to which he ‘represents the state with respect to other countries’. He alleg-
edly”” mentioned the possibility of cancelling the decision of 1993 by which
President Havel, in compliance with the Constitution, delegated the power to
conclude a large number of international treaties to the government or individual
ministers. The decision to withdraw the delegation of power would have created

46 The address is available at <www.hrad.cz> (visited 30 May 2006). Critical on this concept L.
Zaoridlek (Social Democrats), a chairman of the Lower House of the Czech Parliament, who claimed
that this term does not fit the Czech system of government which is based on parliamentary democ-
racy. See the discussion program ‘Sedmicka’ [Seven], TV NOVA, 24 April 2005, searchable through
<www.nova.cz>, visited 14 April 2006. On the concept of the cohabitation generally J.V. Poulard,
‘The French Double Executive and the Experience of Cohabitation’, 105 Political Science Quarterly
(1990) p. 243.

47 See the interview with Rychetsky for daily Pravo, ‘Klaus je v fad& svych postoju blizi soc.
demokracii nez ODS’ [Klaus is in many of his positions closer to the Social Democratic Party than to
CDP], Prdvo, 8 March 2003. Rychetsky described the situation after Klaus’ election in this way: “We
will simply be in the situation of the so-called cobabitation, i.e. co-existence of the leftist government and
the rightist President. It was in the opposite way in France during Mitterrand and did not harm it at
all.’ [emphasis added].

48 Basic information on the meeting of 7 May 2003 is available at <www.hrad.cz>, visited 23
May 2006.

4 This has never been announced by the President publicly but has been publicized by other
participants of that meeting. See T. Menschlik, P. Kolaf, ‘Klaus plni slib, izolace KSCM konéi’
[Klaus holds his word, the isolation of the Communist Party is over], Lidové noviny, 9 May 2003.
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an unparalleled constitutional crisis which is probably why it was not taken in the
end.

The meeting in 2003 was perhaps the first proof of Klaus’ tendency to view all
Presidential powers as personal, as already mentioned above. It is true that the
President is authorised to conclude international treaties, however, this power
should be viewed through the prism of the parliamentary form of government
where the Head of State is not politically responsible to parliament. Moreover, the
exercise of this specific power requires a countersignature. This means that the
President forms part of a broader network of institutions performing certain tasks:
the conclusion and ratification of international treaties fall by no means within
his full discretion.”

The months after the meeting, in the spring of 2003, saw a number of contro-
versies between the President and the government regarding the country’s foreign
policy take place when the frequent traveller, publicly active President Klaus pre-
sented himself as a critical evaluator of the entire post-Maastricht era of the Euro-
pean integration. His position as Head of State implies that outside the country
he is its spokesperson; the foreign policy of the government is nonetheless differ-
ent. This caused a mixed and perplexed reception of Czech EU policy abroad,
because the Czech Republic continued to have a pro-EU government dominated
by the Social Democrats. However, the Left-Centrist government went through a
crisis in 2004 and 2005 (three Premiers within nine months). Troubled by and
forced to resign following a corruption scandal in spring 2005, the pro-EU Pre-
mier Gross did not pay much attention to Union or international matters. Thus
President Klaus occupied the public arena with his anti-EU rhetoric in 2004 and
early 2005 virtually alone.

It was not until April 2005 that a new Premier, Paroubek, started to challenge
the President’s opinions vigorously. In May 2005 this Social Democratic Premier
even threatened to lower the foreign trip budget of the President’s office should he
continue to act in contradiction with the governmental policy. The President re-
plied very harshly, urging the Premier to ‘study the Constitution of the Czech
Republic again’.”!

This was preceded by the President’s conflict with several members of the Eu-
ropean Parliament who had severely criticised his attitudes to the European Con-
stitutional Treaty. Interpreting their critical remarks as contempt of the Head of
State, President Klaus addressed the President of the European Parliament and

50 Cf, e.g., K. Klima et al., Komentdr k Ustavé a Listiné [Commentary on the Constitution and
the Bill of Rights] (Plzen, Ale§ Cengk 2005) p. 318 et seq.

51 See the press statement of the President, as published on 26 May 2005, available ar
<www.hrad.cz>, visited 19 May 2006.
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requested an apology. In his reply, the President of the European Parliament dis-
tinguished different roles: the Head of State may enjoy his dignity only outside
the frame of political debates, engaging in the debate means that individual play-
ers can be criticized; the opposite would be absurd.”*

The appointment of judges

In spring 2003, the process of replacement of Constitutional Court justices ap-
pointed in summer 1993 began. In 2003 and 2004, the terms of twelve out of
fifteen justices appointed by Havel in 1993 and 1994 expired. In this field of
personal Presidential powers, a feature from American constitutional law has been
transplanted into the Czech constitutional system: the President appoints but the
Senate has to consent. Although the President in his pre-election speeches prom-
ised extensive consultations, they were held, if at all, secretly. The process of selec-
tion of justices is not laid down in Czech law, and neither are the criteria for
nomination. In summer 2003, the Senate refused several of the President’s candi-
dates, which led to an open controversy: the President called the Senate’s reaction
‘shocking’.

Subsequently, the President only proposed new individual candidates at inter-
vals of several months, thereby temporarily paralysing the Constitutional Court.
According to the President, the Senate was to blame for that, but the Senate obvi-
ously did not share this view. At the beginning of 2004, the Senate adopted a
resolution asking the President to speed up the process of nominations and to fill
the bench so the Court would be able to review the constitutionality of laws
again.”®> The process of appointing the new constitutional justices lasted almost
three years, ending only in December 2005 by the appointment of the fifteenth
justice. In total the President submitted 19 nominations (one of the nominees was
unsuccessfully proposed twice), 12 gained Senate approval. One of the senators
proposed to impeach the President as the President’s inactivity seriously threat-
ened the functioning of the Constitutional Court.’* Faced with the increasing

52 Cf. D.A. Spritzer, ‘Klaus: Say no to EU constitution’, Prague Post, 14 April 2005, available at
<www.praguepost.com>. For an interesting analysis in English see M.J. Stransky, “Whom does Vaclav
Klaus serve? When does a president’s personal opinion become public policy?’, Prague Post, 12 May
2005, searchable through <www.praguepost.com> (visited 20 Feb. 2000).

53 Cf. the Senate’s resolution No. 390 of 8" of April 2004 and the press statement of the President’s
Press Secretary as described in D. Machacek, ‘Senat vzkazal Klausovi, at” zrychli hledani soudcu’
[The Senate urged Klaus to speed up the nomination of justices], Hospoddrské noviny, 9 April 2004,
p. 4.

5 The Senator, a protestant preacher and a former dissident Z. Bdrta (Christian Democrats).
See, e.g., ‘Sendtor Bdrta: Klaus je velezrddce’ [Senator Bdrta: Klaus has committed high treason],
Prdvo, 9 April 2004, p. 1. Bdrta was not re-clected into the Senate in autumn 2006 elections.
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popularity of the President, however, the idea was rejected even by that Senator’s
own political party.”

In contrast, the nomination of ordinary judges is a shared power of the Presi-
dent. In March 2005, President Klaus refused to appoint a group of 32 ordinary
trainee judges, pointing to the fact that they were less than thirty years of age and
not personally mature enough. Indeed, an amendment to the Act on Ordinary
Courts and Judges™ sets the age limit at thirty, but solely in connection with the
appointment of future judicial trainees, not for those who were already enrolled
in judicial training. Several of the judicial trainees subsequently filed complaints
to the Constitutional Court and the Supreme Administrative Court.

The professional association of judges contested the Presidential decision as
discrimination based on age and violation of the constitutional provisions on com-
petence according to which the President may not refuse such appointment if all
the conditions are satisfied.”” The President responded to the reprimand by an
open letter to the Chairman of the judicial professional association in which he
called the appointment of judges ‘a decision-making process, not an automatism’.
Similarly, he claimed that shared powers remained within the competence of the
President: the only limitation is that their exercise requires validation by the coun-
tersignature of the Premier or a member of the government authorised by the
latter. According to Klaus, the President thus could freely decide whom to ap-
point from the list submitted to him by the government.’® This example shows
how Klaus understands shared powers.

This story has not ended yet: the case of the rejected trainee judges is still
pending in the courts. Although the trainees were originally unsuccessful with
their complaints before the Municipal Court in Prague, the Supreme Administra-
tive Court quashed the original verdict of the lower administrative court and re-
manded the case for further proceedings. In two decisions of 27 April 2006 the
Supreme Administrative Court rejected the President’s claim that administrative
courts cannot review the activity of the President within his constitutional do-

55 See in detail Z. Kiihn & J. Kysela, ‘Nomination of Constitutional Justices in Post-Commu-
nist Countries: Trial, Error, Conflict in the Czech Republic’, 2 EnConst (2006) p. 183.

56 The Act No. 192/2003 Sb. [Official Gazette] and Art. X of this Act which states that the
requirement of 30 years does not apply to those trainees who were employed by ordinary courts at
the moment when the act came in force.

57 Art. 63 Czech Const. states that the President of the Republic appoints judges (1)(e) and
makes it a shared power (3) for which exercise the government is responsible.

58 The letter of the President of 16 March 2005 is available at <www.hrad.cz>. In it the Presi-
dent also refuses to accept the idea that the exercise of the office of judge is an occupation. In his
opinion, it is a constitutional office which cannot be and may not be demanded. The law only
stipulates minimum prerequisites for the appointment of judges, however, does not guarantee the
appointment as such.
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main. It held that if the act of the President has the nature of a decision of an
administrative body, the act itself is subject to judicial review, even though the
President himself is unaccountable.

The Supreme Administrative Court emphasized that although there have been
few cases where the President refused to appoint judges from the list of proposed
candidates, they always concerned individuals who did not meet the statutory
conditions for appointment as judges.”” Against this background, the pending
case of judicial trainees seems to be (by rejecting so many candidates by the Presi-
dent) ‘an unprecedented deviation from conventions in appointment of judges in
our modern democratic state based on the rule of law’. The Court had to struggle
with the problem how to force the unaccountable President to exercise his duty in
a lawful manner:

The [administrative] court cannot order the President to decide in a certain way,
it can only conclude that the body must issue its decision without delay. [...] Be-
cause the administrative court cannot hold the President accountable for his acts
but can only review his acts, individual verdicts of the court can be mere moral
appeals on the President so his democratic and legal feelings prevail in the exercise
of executive power. Despite this, or perhaps because of this, it is not possible to
renege the meaning and function of the administrative judiciary which is [#nzer
alia] the overall cultivation of the executive power (of which also the President is
part) taking into account [the principles of rule of law]; that is why the case must
be properly adjudicated and decided by the lower administrative court.*’

Although the Supreme Administrative Court called for reconciliation, its decision
was immediately rebuffed by the Press Secretary of the President (referring to the
legal opinion of the legislative section of the Presidential Office). The tone the
President and his close collaborators use when commenting on judicial decisions
might be surprising for foreign readers; disrespect of judicial decisions by political
elites is, however, a widespread phenomenon in post-communist countries. In his
statement, the Press Secretary, inter alia, stated that the Courts claim that the
President must justify his decision is contrary to the Constitution, which holds
that the President ‘appoints judges’. According to the Press Secretary who used a
literal and purely mechanical interpretation of the Constitution, this implies that
the President may select the candidates entirely at his discretion, and that the
President is not bound by any proposal and even that a proposal by the govern-
ment is not necessary.®!

59 Referring to the Havel’s Presidency.

% The judgments of the Supreme Administrative Court of 27 April 2006, sign. 4 Aps 3/2005-
35 and 4 Aps 4/2005-42, not yet published, accessible (in Czech) at <www.nssoud.cz>, visited 20
July 2006.

o1 The statement of the Press Secretary of President Klaus, 27 April 2006, is available (in Czech)
at <www.hrad.cz>.
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It is true that the Minister of Justice’s power of nomination is a constitutional
tradition not enacted by law — most probably because no one has ever detected
any possible problem and the system functioned smoothly. However, in view of
the expansive reading of the constitutional powers of the President by the President’s
Office, the only limit to this sort of unrestrained discretion would be the ultimate
requirement of a countersignature, which would exclude those President’s choices
the government would not agree with.

The case of the trainee judges provoked a public debate over the limits of
Presidential powers. The debate compared the exercise of shared powers by an
unanswerable, indirectly elected Head of State to the work of a ‘notary public’,
i.e., that it is his task to give prestige to the act of appointment. According to an
important Czech constitutionalist of the interwar period, an unanswerable Head
of State in principle may not oppose the proposal of the countersigning ministers;
in the process of the creation of an act, the will of the responsible actor is deci-
sive.”” The former constitutional justice and prominent Czech constitutionalist,
Professor Klokocka, also harshly criticized President Klaus.®® In his opinion, the
President seriously and systematically overstepped his constitutional powers and
interfered with the powers of the government and the judiciary. Klokoc¢ka criti-
cized the President’s disrespect of gradually developed constitutional conventions
as well as the fact that the political establishment, including the President, does
not really understand the meaning of the political institutions and traditions im-
ported from the West after 1989. In this view, the written constitution must be
interpreted by taking into account basic principles of the system of government
and the fact that the President represents the country but is not accountable for
his acts. The director of the legal department of the President’s office retorted that
the President defended his country against a ‘government of judges’. Shared pow-
ers do not deprive the President of his authorship of the acts made within these
powers; the President does not have to consult anyone before he proposes his
decision to the government.**

Resignation of Ministers and appointment of Premier

Another example of the extension of presidential powers regards Article 62(a) of
the Czech Constitution on the personal power of the President to accept the res-
ignation of ministers. Although, admittedly, the President does have some discre-

62 7. Krejéi, Problém pravniho postaveni hlavy stitu v demokracii [Problems Connected with the
Legal Status of the Head of State in Democracy] (Prague, 1935) p. 56 and p. 68.

63 V. Klokocka, ‘Ustava a Klausuv sklon vlddnout’ [The Constitution and Klaus’ tendency to
rule], Prdvo, 27 April 2006, p. 8.

647, Bérta, ‘Profesor Klokocka prosazuje soudcokracii’ [Professor Klokocka pushes the govern-
ment of judges], Prdvo, 4 May 2006, p. 8, available also at <www.klaus.cz>.

https://doi.org/10.1017/51574019607000910 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019607000910

110 Jan Kysela & Zdenék Kiihn EuConst 3 (2007)

tion in this field, the Presidential acceptance of the resignation of ministers who
themselves want to resign and whose resignation the Premier has accepted should
not be dependent on the fulfilment of the President’s own political demands.
During the governmental crisis in spring 2005, this proved otherwise.

At the end of March 2005, Christian Democratic ministers resigned in reac-
tion to the protracted scandal involving Premier Gross (Social Democrats), who
was unable to explain the circumstances regarding financial transactions relating
to his apartment. The Premier recommended accepting the resignations and pro-
posed names of successors from the ranks of his own political party. The Presi-
dent, however, ignored the resignations stating they were no solution to the problem
and would only lead to the creation of a minority government. At the same time,
the President presented a series of conditions, one of which was as a public prom-
ise of the Premier that he would ask Parliament for a vote of confidence. This
would require the Premier to solicit the open support of the Czech Communist
Party, which would harm his Social Democratic Party. Although the crisis finally
ended by the restoration of the old coalition, the weak Premier was unable to
defend his powers against the obtrusive President.

This shows that the President can further expand his portion of power within
the constitutional system without a strong Premier. President Klaus apparently
wanted to prevent the opposition Communist Party from gaining greater influ-
ence on political matters. It is, however, debatable whether this end justifies the
means. The President prevented the Premier from ruling because the Premier was
unable to change his own government.

These are clear examples that a strong activist personality performing the role
of the Head of State may overshadow the Premier and assert himself by speaking
in public (moralist, tribune of the people) or by personal demands (in particular
concerning ministers, ambassadors and judges).®® In the next phase, substantial
concessions regarding the direction and contents of policy may follow, as was the
case in Weimar Germany and Finland in the past.

Legislative veto

Viclav Klaus used to be one of the most eloquent critics of President Havel’s
legislative vetoes. Let us recall that the exercise of this power does not require a
countersignature and is thus within the pure discretion of the President.®® During

95 Jt is comparable to 1998 when President Havel expressed his reservations to the candidate for
the post of foreign minister. Premier Zeman, however, insisted on his choice. The President could
not risk blocking the appointment of the cabinet owing to such personal controversy and had to
make a concession.

 Art. 62(h) and Art. 50 Czech Const. For the genesis of this institution see the text accompa-
nying n. 32 supra.
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Klaus’ candidacy for the Presidential office in early 2003, he declared that the
President’s involvement in legislative process must be ‘exceptional’.®” Actual prac-
tice during the Klaus Presidency soon proved to be different. Between March
2003 and November 2006 he has already used the veto in 27 cases. For compari-
son: Havel vetoed 27 acts during the entire ten years of his Presidency. In order to
override a veto the Lower House of the Parliament must reaffirm the bill by a
majority of all deputies (101 of the 200 members).®® In case of small coalitions
(like the one which existed between 2002 and 2006, which had a bare majority of
101 votes in the Lower House), frequent Presidential vetoes put enormous pres-
sure on the coalition and the discipline of its deputies.

If we compare the nature of the laws returned by President Klaus to the Cham-
ber of Deputies, we see an important difference with the practice of President
Havel. While the latter used to return bills based on presumed constitutional
deficiencies (the lustration law is the most famous example),” the vetoes of Presi-
dent Klaus are clearly based on ideological arguments. The laws vetoed by him
concern laws implementing European law (the European Arrest Warrant is but
one example), liberal policies (the 2006 Act on the Registered Partnership) as well
as leftist laws, pushed through by the Social Democratic Government, which do
not fit the President’s Thatcheristic conservative agenda (a new 2006 Labour Code,
to name just one example).”’ President Klaus thus effectively serves as a third
branch of the legislature.

Last but not least, the non-signing and simultaneous non-vetoing of bills is yet
another example of the expansion of Presidential powers which seems to be at
odds with the possibilities reserved to the Czech Presidency by the text of the
Constitution and established doctrine. The Czech Constitution says that the Presi-
dent either returns a bill to Parliament (legislative veto) or signs it.”' However, on
two occasions President Klaus neither returned an approved bill to the Chamber
of Deputies, nor signed it. It may be said, with exaggeration, that President Klaus
uses all means not explicitly forbidden to him by the text of the Constitution and
thus forces constitutionalists to contemplate various links between constitutional
bodies, which are scarcely thought of when everything runs the usual way.

67V, Klaus, the first round of Presidential elections, 15 Jan. 2003, available in Czech at
<www.klaus.cz>, visited 22 May 2006.

%8 Art. 50(2) Czech Const.

69 The list of vetoes by President Havel is provided in B. Chrastilovd, P. Mikes, Prezident republiky
Vaclav Havel a jeho viiv na ceskoslovensky a cesky pravni iad (Praha, ASPI 2003).

70 The vetoes of President Klaus are listed at <www.hrad.cz>.

71 See Art. 50 and Art. 51 Czech Const.
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CONCLUSIONS

Do the extent and level of Presidential elements intertwined with the Czech con-
stitutional system make it semi-presidential? According to Sartori’s criteria, the
answer tends to be negative: the President is neither elected directly nor appointed
by a special committee created for this purpose and therefore the Parliament is the
only fully democratically elected body.”* The sharing of executive power by the
President and the Premier is more evident even though the President’s share is
limited to a narrow — though important — area of powers, mainly concerning
nominations and appointment to various offices. The government is not sup-
posed to implement the President’s will. The focus of Presidential will is the mod-
eration of the constitutional system rather than the implementation of a political
programme. This is supported by the non-responsible character of the office of
the President, which is incongruous with real political power. Furthermore, the
system of dissolution of the Chamber of Deputies prevents the President from
performing efficiently as an arbiter in disputes between the executive and legisla-
tive branches. Unlike other semi-presidential systems and also in many parlia-
mentary systems (e.g., Hungary or Slovakia),” the constitutional system does not
give the President any specific powers in states of emergency. The President’s role
of the supreme commander of military forces is essentially ceremonial.

In our opinion, the high status of the President does not change the fact that
the Czech Republic is a parliamentary republic. It is, however, true that the Presi-
dent potentially performs much more than just a ceremonial role. Whether this
potential is used or not depends on the character and temperament of the Presi-
dent (just as in Finland under the rule of President Kekkonen).”* The political
context is important too. A weak Premier, a politically fragmented Chamber of
Deputies, the existence of an important pro-presidential political party and the
President’s credibility in the eyes of the public — broaden the President’s room for
manoeuvring. On the other hand, a strong Premier supported by a coherent par-
liamentary majority may politically marginalize the President. Therefore the va-
lidity of Duverger’s theory that the real role and constitutional status of the Head
of State depends on many variables should not be limited to semi-presidential

systems.””

72 G. Sartori, Comparative Constitutional Engineering: An Inquiry into Structures, Incentives and
Outcomes (Basingstoke, Macmillan 1994).

73 See J. Kysela, ‘Nad jednim z “bezpecnostnich aspektu” Gstavniho pofadku CR: k vykladu a
aplikaci ¢l. 43 Ustavy’ [On one of “security aspects” of the Czech constitutional order: interpreta-
tion of article 43 of the Constitution], Casopis pro pravni védu a praxi (2003), p. 89-107.

74 See, e.g., ]. Nousiainen, ‘From Semi-presidentialism to Parliamentary Government: Political
and Constitutional Developments in Finland’, 24 Scandinavian Political Studies (2001) p. 95.

75 Cited from von Beyme, supra n. 14, p. 54-55.
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If the President would be elected directly, as has been proposed, the Czech
Republic would almost certainly move towards a semi-presidential system. It is
highly probable that a President thus elected would use all power to force the
other constitutional bodies to consider his/her political preferences. However, the
current President aspires to a similar position without a mandate given by direct
election. What would happen if President Klaus would have to share executive
power with a government of his own political party (i.e., the Civic Democrats,
CDP)? If in that case he would use his influence as a founder of the party to
influence the political choices of the CDP Premier and his government, we would
also witness the establishment of a semi-presidential system, be it a su7 generis one.

For the time being, however, we will refer to the Czech government as a parlia-
mentary system sui generis, in particular as regards the status of the Head of State,”®
or in other words: parliamentarianism with a relatively influential President.”” A
comparison to constitutional and political systems abroad shows that such varia-
tions are not uncommon.’”®

76 K. Klima, ‘Vykonna moc v parlamentnim systému CR (aneb nakolik je forma vlady v CR
jesté parlamentni)?” [Executive Power in the Czech Parliamentary System (Does the CR Still Have a
Parliamentary Form of Government?)], in V. Hlousek and V. Simigek (eds.), Vykonnd moc v iistavnim
systému Ceské republiky [Executive Power in the Constitutional System of the Czech Republic]
(Brno, International Institute of Political Science 2005) p. 44.

77 K. Vodi¢ka, L. Cabada, Politicky systém Ceské republiky. Historie a soucasnost [Political Sys-
tem of the Czech Republic. History and Presence] (Prague, Portdl 2003) p. 154.

78 R.L. Maddex places the Czech Republic, together with Portugal, in the category of ‘presiden-
tial-style parliamentary systems’. See Maddex, supra n. 36, p. 59.
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