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Given the high number of international crimes, it is practically impossible to prosecute all potential perpetrators at the
international level. Impunity gaps at the national level aggravate this situation since they practically turn the Inter-
national Criminal Court (ICC) into the lone or at least most visible enforcer of international criminal law (ICL). Thus,
the Court suffers from a situation and case overload that manifests itself at the level of preliminary examinations
conducted by its Office of the Prosecutor (OTP) which, in turn, suffers from “overall basic size and capacity con-
straints.”! This situation leaves the Court/the OTP no other choice than to deliver mere distributive (instead of retrib-
utive) criminal justice, where the main challenge is not so much the fair or just delivery of sanctions to individual
defendants, but the fair distribution of justice to a selected number of suspects/perpetrators. Against this background
the rational and transparent selection and prioritization of situations and cases turns out to be of utmost importance
for the success and legitimacy of the Court.

The Responsibility of the Prosecutor

In the procedural design of the Court it is up to the Prosecutor to make this selection and prioritization. She has the
power to select not only individual defendants but also—and first—entire situations for investigations. This is,
roughly speaking, a twofold process: first, the primary selection of situations, and second, the subsequent extraction
of cases from these situations.”

As a general rule, it follows from the principles of equality before the law and nondiscrimination® that selection deci-
sions must not be “based on impermissible motives such as, infer alia, race, colour, religion, opinion, national or
ethnic origin.”* The Prosecutor is thus required to investigate, as a rule,’ all sides of a conflict without favoring
or discriminating against any person or groups. In fact, this is a prerequisite to overcome the victor’s justice
stigma attached to international criminal justice since the Nuremberg and Tokyo precedents. It is an enormous chal-
lenge for the Court to avoid the impression that it only prosecutes individuals of weak states and thus reproduces the
structural inequalities between states existing at the international level. If this were the case, as alleged with regard to
the (previous) African focus of the ICC,° the Court would discriminate on the basis of nationality and rightly face the
charge to use disturbing double standards. Matters are further complicated by the fact that suspects are not selected as
bare individuals—as normally is the case in domestic proceedings—but as representatives of certain perpetrator
groups (the Serbs, the Croats, the Hutus, the Tutsis) and thus the selection entails the distribution of blame to
their respective states or groups. This, in fact, explains why states often make it their national cause to get their
nationals acquitted, at least if they belong to the high echelons of civilian or military power.

(Other) Policy Papers to Define Prosecutorial Strategy and Focus

The need to integrate the OTP’s broad discretionary powers into a transparent and coherent prosecutorial strategy is
acknowledged by Regulation 14 of the OTP Regulations. It obliges the Office to make its strategy public and make
use of policy papers that reflect the key principles and criteria of this strategy.” So far, the OTP has issued several
documents:

(1) The 2003 “Paper on Some Policy Issues Before the OTP” attempts to define a general prosecutorial
strategy, in particular by highlighting some priority tasks. Its central point is the focus on those sus-
pects who bear the greatest responsibility for the most serious crimes,” thus leaving the task of
closing the ensuing impunity gap for middle- and low-rank perpetrators to national justice systems.’

* Chair for Criminal Law, Criminal Procedure, Comparative Law and International Criminal Law at the Georg-August-
Universitit Gottingen, Germany, and Judge at the Kosovo Specialist Chambers, The Hague, as well as Advisor (amicus curiae) of the Colom-
bian Special Jurisdiction for Peace, Bogota. The author would like to thank Dr. Rod Rastan (ICC-OTP) for critical comments and Tjorven Vogt
for formatting the paper.
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(2) The general guiding principle of “focused investigations and prosecutions” is concretized, modified,
and further developed by four strategy papers laying down some key strategic issues: (i) the Strategy
2006-2009 (September 14, 2006), (ii) the Strategy 2009-2012 (February 1, 2010), (iii) the Strategy
2012-2015 (October 24, 2013), and (iv) the Strategy 2016-2018 (November 16, 2015). According to
the latter, building on the plan 2012-2015, the OTP currently faces six external challenges and
pursues nine strategic goals organized around three major themes.'® The strategy also refers to
case identification and prioritization within a formal investigation.'"

(3) Several policy papers of the OTP clarify other key issues, such as the “interests of justice,” victims’
participation, preliminary examinations, the prosecution of sexual and gender-based crimes, and
crimes against children.

Thus, the here-reproduced Policy Paper on Case Selection and Prioritization draws, on the one hand, on strategy
papers, which clarify the Office’s strategic objectives for a time period of three to four years, and, on the other,
policy papers addressing particular fundamental issues on which the Office wants to provide more clarity and trans-
parency, not least for itself. At the same time the need for selection and prioritization follows from the capacity
restraints imposed on the OTP by the state parties by way of the already-mentioned “Basic Size” document,
which itself calls for “prioritisation of activities.”'?

The strategy papers are valid working agendas that—due to their temporal limitation—also give the OTP the oppor-
tunity to critically evaluate and, if necessary, adjust its strategy on a regular basis. A good example is the Office’s
decision to complement its sequential approach with a simultaneous approach. Originally, in line with its focus
on persons most responsible, the OTP adopted a sequential approach, investigating cases within a situation one
after another and selecting them according to their gravity."® Later, the Office became more flexible and, for
example in the Kenya proceedings, moved to simultaneous investigations, bringing two cases for prosecution at
the same time.'* Accordingly, the Strategy 2009-2012—albeit adhering to the policy of focused investigations—
no longer explicitly contained the sequential approach.

Another shift in strategy was introduced by the Strategic Plan 2012-2015 and confirmed by the 2016-2018 one.
As the evidentiary standards adopted by the (Pre-Trial) Chambers were higher than expected by the OTP,
the Office decided to replace the policy of focused investigations with “the principle of in-depth, open-ended
investigations while maintaining focus.”'” In particular, in situations where the OTP has limited investigative
possibilities, this approach is meant to allow for “a strategy of gradually building upwards,” which means that
the OTP will “first investigate and prosecute a limited number of mid- and high-level perpetrators in order to
ultimately have a reasonable chance to convict the most responsible.”'® Depending on the evidence available, the
OTP even considers limiting itself to the prosecution of low-level perpetrators who committed particular grave
and notorious crimes, instead of initiating proceedings against persons most responsible without a reasonable
prospect of conviction.'” The aim was to be “trial-ready” as early as possible, in any case not later than at the
stage of the confirmation proceedings.'®

While these examples show that a certain flexibility is useful and even necessary, in order to be able to react to legal
or jurisprudential changes, the current OTP approach, while approved by the most recent strategy paper'® and indeed
also by the here-documented Policy Paper on Selection and Prioritisation,?” still suffers from the lack of a compre-
hensive, overall strategy. The Strategic Plan 2012-2015, for example, emphasizes the prioritization (“pay particular
attention”) of sexual and gender-based crimes and crimes against children®' but neither the Strategic Plan nor the
respective Policy Paper give reasons why these crimes should be prioritized instead of others. Even if one under-
stands the “pay particular attention” language in a more flexible way—mnot calling for prioritization but only
aiming at making sure that certain phenomena, such as sexual crimes, are not overlooked and are properly
addressed®”—the question remains whether there is any underlying rationale of the OTP’s prioritization policy at
all. Against the background of the Basic Size document—which itself, as we have seen, calls for prioritization—
it appears most plausible that prioritization is simply the consequence of the mentioned capacity constraints. In
other words, to keep the workload manageable and the OTP/Court going, one needs prioritization (and, a fortiori,
the preceding case selection).”?
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The Policy Paper on Selection and Prioritization—Ceritical Remarks

The Policy Paper on Selection is an important step forward. It introduces the novel concept of a case selection docu-
ment™* that seeks to map out all the different cases across all situations the OTP intends to focus on and thus not only
helps with prioritization, but also with completion strategies.*> It provides for general principles®® and legal crite-
ria®” with regard to situation and case selection that, albeit in abstracto easily agreeable, entail a series of contentious
and tricky issues of interpretation. Last but not least, it suggests “case prioritisation criteria*® that apply to the actu-
ally (normatively) selected cases by which it becomes clear that prioritization comes after selection. But is it realistic,
as suggested in the Paper, to aim to investigate and prosecute “all” selected cases (para. 47), and does nonprioritiza-
tion really have no impact on selection (para. 48)? In fact, the realistic scenario is most probably—given the already
mentioned limited OTP resources—that nonprioritization effectively entails deselection, i.e., prioritization amounts,
de facto, to a second selection filter. This shows that selection and prioritization are not separate but interrelated
concepts.

While there is no hierarchy between the “strategic” and the “operational case prioritization criteria,” (paras. 50-51),
the overall impression is that the prioritization exercise is basically guided by practical considerations (quantity and
quality of evidence, nature of cooperation to support OTP, etc.)*’ with more normative considerations (comparative
assessment across selected cases, impact)’° playing a secondary role.*" It likely cannot be otherwise. For the concrete
application of any (selection or prioritization) criterion is always situation- and case-specific, i.e., the ultimate selec-
tion or prioritization decision cannot be precisely determined by abstract criteria; it remains in the hands of the Pros-
ecutor who enjoys discretion subject to only a limited judicial review.>” In particular it has been acknowledged that
the OTP enjoys quite a broad degree of flexibility with regard to the selection of cases (acts, incidents, persons)
within an authorized investigation of a certain situation.>* In any event, the development of abstract criteria and
the broadest possible transparency in the selection process will not make this process immune against criticism—
in fact, it is easy to criticize any prosecutorial choice as political or biased for other reasons—but only help to
better explain the respective decisions.

Notwithstanding these critical remarks, the Policy Paper on Selection is a necessary tool to make the OTP’s approach
to selection/prioritization more transparent and also to serve as general guidance for OTP management (Executive
Committee) and teams. It is for this reason that its documentation in this issue of the International Legal Materials is
to be welcomed.
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1. INTRODUCTION

1. This policy paper sets out the considerations which guide the exercise of prosecutorial discretion in the selec-
tion and prioritisation of cases for investigation and prosecution. It describes the policy and practice of the Office of
the Prosecutor (“Office™) in relation to the process of choosing the incidents, persons and conduct to be investigated
and prosecuted within a given situation and of prioritising cases both within a situation and across different situa-
tions. The paper is based on, inter alia, the Rome Statute (“Statute”), the Rules of Procedure and Evidence, the Reg-
ulations of the Court, the Regulations of the Office, the prosecutorial strategy and other policy documents of the
Office, as well as the experience of the Office over its first decade of activities. It also draws from the jurisprudence
of the International Criminal Court (“Court”), and international and national practice in this field."

2. This is an internal document of the Office and as such, it does not give rise to legal rights, and is subject to
revision based on experience and in light of evolving jurisprudence and/or any relevant amendments to the legal texts
of the Court.

3. The paper is made public in accordance with the practice of the Office to ensure clarity and transparency in the
manner in which it applies the requisite legal criteria and exercises its prosecutorial discretion in accordance with its
mandate under the Statute.

4. The jurisprudence of the Court distinguishes between “situations”, which are generally defined in terms of
temporal, territorial and in some cases personal parameters, and “cases”, which comprise specific incidents within
a given “situation” during which one or more crimes within the jurisdiction of the Court may have been committed,’
and whose scope are defined by the suspect under investigation and the conduct that gives rise to criminal liability
under the Statute.® While the Office’s Policy Paper on Preliminary Examinations® addresses the process for the
opening of investigations into situations as a whole, this paper addresses how cases are selected and prioritised.
Given their close correlation, the present policy paper draws from many of the same principles and criteria that
are applied at the preliminary examination stage.

5. In the discharge of its mandate, the Office exercises its discretion in determining which cases should be
selected and prioritised for investigation and prosecution.” The purpose of this paper is to ensure that the exercise
of such discretion in all instances is guided by sound, fair and transparent principles and criteria. It is not the respon-
sibility or role of the Office to investigate and prosecute each and every alleged criminal act within a given situation
or every person allegedly responsible for such crimes. This would be both practically unfeasible and run counter to
the notion of complementary action at the international and national level, as highlighted in the preamble® and
article 1 of the Statute.

6. Gravity is the predominant case selection criteria adopted by the Office and is embedded also into consider-
ations of both the degree of responsibility of alleged perpetrators and charging.

7. In relation to cases not selected for investigation or prosecution, it should be recalled that the goal of the
Statute to combat impunity and prevent the recurrence of violence, as expressed in its preamble, is to be achieved
by combining the activities of the Court and national jurisdictions within a complementary system of criminal
justice.” As such, the Office will continue to encourage genuine national proceedings by relevant States with juris-
diction.® In particular, it will seek to cooperate with States who are investigating and prosecuting individuals who
have committed or have facilitated the commission of Rome Statute crimes.” The Office will also seek to cooperate
and provide assistance to States, upon request, with respect to conduct which constitutes a serious crime under
national law, such as the illegal exploitation of natural resources, arms trafficking, human trafficking, terrorism,
financial crimes, land grabbing or the destruction of the environment.'® Finally, the Office recalls that it fully
endorses the role that can be played by truth seeking mechanisms, reparations programs, institutional reform and
traditional justice mechanisms as part of a broader comprehensive strategy.'’

8. The overall aim of the Office is be to represent as much as possible the true extent of the criminality which has
occurred within a given situation, in an effort to ensure, jointly with the relevant national jurisdictions, that the most
serious crimes committed in each situation do not go unpunished.
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9. As noted in the Office’s Policy Paper on Victims’ Participation, the Office promotes direct interaction with
victims and victims’ associations at all stages of its activities and on an ongoing basis from the preliminary exam-
ination, investigation, pre-trial, trial to reparation stages.'?

2. CASE SELECTION DOCUMENT

10. The Office will develop a Case Selection Document which identifies in broad terms the potential cases across
all situations. As each new situation is opened for investigation, the Office will include the potential cases arising
from that situation into the Case Selection Document. Initially, the Case Selection Document will be based on
the conclusions from the preliminary examination stage, including the potential cases identified therein.'* As inves-
tigations within each situation proceed, and bearing in mind the Office’s strategy to conduct in-depth and open-ended
investigations, the Office will gradually develop one or more provisional case hypotheses that meet the criteria set
out in this p?}icy paper. The Case Selection Document is a dynamic document that will be reviewed and updated
accordingly.

11. The Office will select cases for investigation and prosecution among the provisional case hypotheses iden-
tified in the Case Selection Document. Considering that there will normally be numerous cases that meet these cri-
teria within any one situation or across several different situations, the Case Selection Document will also be used to
prioritise cases both within a given situation and across situations to manage the overall workload of the Office in the
light of its overall basic size and capacity constraints.'”

12. Given that the resources available to the Office limit the number of cases it can investigate and prosecute at
any one time, the Case Selection Document will also inform decisions on the appropriate number of cases to be
pursued within any given situation, whether to proceed with further cases, or whether to end its involvement in a
situation.'®

13. Case selection and prioritisation will require regular updating on the basis of the information and evidence
obtained during the course of investigations, any ongoing criminality, as well as the evolution of operational condi-
tions that could impact the Office’s ability to conduct successful investigations and prosecutions. As part of this
process, not only could a selection or prioritisation decision need to be revisited over time, the case hypothesis
itself may need to be adjusted to take into account the evidence that has been collected.'” As such, case selection
and prioritisation, as well as the preparation of the overall Case Selection Document, should be considered a
dynamic process that seeks to continually refine the focus of the Office’s investigations until such time as an
article 58 application is made.

14. At least once a year, the Office will review the Case Selection Document with a view to revisiting its deci-
sions regarding selection and prioritisation and adjusting the Case Selection Document in accordance with the level
of information and evidence available and current operational conditions, as necessary.

15. The Case Selection Document, due to its very nature, will remain confidential. However, once a person has
been arrested or appeared voluntarily before the Court, the Office will include as part of its public information activ-
ities its rationale for bringing forward the case for prosecution in the light of this policy paper.

3. GENERAL PRINCIPLES
16. The Office shall conduct its case selection and prioritisation on the basis of the overarching principles of
independence, impartiality and objectivity.

a) Independence

17. Atrticle 42 of the Statute provides that the Office of the Prosecutor shall act independently of instructions from
any external source.'® Independence goes beyond not seeking or acting on instructions: it means that decisions shall
not be influenced or altered by the presumed or known wishes of any external actor.

18. Where information is provided to the Office by a State Party in accordance with article 14(2), by the United
Nations Security Council (“UNSC”), or from individual communications under article 15, the Office is not bound or
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constrained by the information contained therein for the purpose of determining whether specific incidents or persons
should be investigated or prosecuted.'’

b) Impartiality

19. The principle of impartiality, which flows from articles 21(3) and 42(7) of the Statute,*” means that the Office
will apply consistent methods and criteria irrespective of the States or parties involved or the person(s) or group(s)
concerned. No adverse distinction may be made on grounds prohibited under the Statute. In particular, the Office
shall apply its methods and criteria equally to all persons without any distinction based on official capacity pursuant
to article 27(1) or other grounds referred to in article 21(3).

20. The Office will examine allegations against all groups or parties within a particular situation to assess
whether persons belonging to those groups or parties bear criminal responsibility under the Statute. However, impar-
tiality does not mean “equivalence of blame” within a situation. It means that the Office will apply the same pro-
cesses, methods, criteria and thresholds for members of all groups to determine whether the crimes allegedly
committed by them warrant investigation and prosecution. This may in fact lead to different outcomes for different
groups. Cases against specific persons will only be brought if they meet the case selection and prioritisation criteria
identified in this policy paper. Accordingly, the Office will not seek to create the appearance of parity within a sit-
uation between rival parties by selecting cases that would not otherwise meet the criteria set out herein.

¢) Objectivity

21. Case selection is an information and evidence-driven process. This means that the Office will select and
pursue cases only if the information and evidence available or accessible to the Prosecution, including upon inves-
tigation, can reasonably justify the selection of a case.

22. As part of the case selection process, the Office will balance the strength of a case theory against its weak-
nesses. Pursuant to its duty under article 54(1)(a) of the Statute to “investigate incriminating and exonerating circum-
stances equally” in order to “establish the truth” and regulations 34(1) and 35(4) of the Regulations of the Office, any
provisional case hypothesis will include both incriminating and potentially exonerating circumstances. The case
hypothesis will be reviewed on a continuous basis taking into consideration the evidence collected. Both incriminat-
ing and exonerating evidence will be fairly and objectively evaluated and the case hypothesis may be adjusted or
rejected on the basis of further investigations.

23. The Office will follow a standard analytical methodology, including methods for ongoing source evaluation
and using consistent rules of measurement and attribution in its crime pattern analysis. At various stages in the
process of investigating and prosecuting a case (particularly before applying for an arrest warrant or a summons
to appear and before submitting a Document Containing the Charges), the Office will conduct a comprehensive evi-
dence review involving Office staff external to the team to whom an investigation or prosecution is assigned, to scru-
tinise the sufficiency of the evidence for the relevant stage of the proceedings and to assess whether the Office can
conduct an effective and successful investigation leading to a prosecution with a reasonable prospect of conviction.

4. LEGAL CRITERIA

24. The Office shall ensure that cases selected for investigation and prosecution fall within the jurisdiction of the
Court; that they would be admissible in terms of complementarity and gravity; and, as a matter of policy, that they
would not be contrary to the interests of justice. However, the selection of cases for investigation within an existing
situation should not be confused with decisions to initiate an investigation into a situation as a whole within the
meaning of article 53(1) and rule 48.

25. The factors that the Office considers in relation to these legal criteria are set out in the Office’s Policy Paper
on Preliminary Examinations.”! The Office will apply these factors mutatis mutandis at the case selection stage.
Nonetheless, by its nature, case selection requires the application of a more focused test than the one conducted
at the situation stage. For each case selected for investigation and prosecution, jurisdiction, admissibility and the
interests of justice will be considered in relation to identified incidents, persons and conduct.
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a) Jurisdiction

26. In accordance with article 58(1)(a) of the Statute, the Office must determine whether there are reasonable
grounds to believe that the person concerned has committed a crime within the jurisdiction of the Court. At the
same time, pursuant to article 19, a case must fall within the scope of, or be sufficiently linked to, a situation that
has been referred by a State Party or the Security Council or which has otherwise been authorised by the Pre-
Trial Chamber. Crimes committed after the date of a referral or an authorisation decision will continue to fall
within the jurisdiction of the Court if they are sufficiently linked to the particular situation.?

27. In accordance with article 12(2) of the Statute, the exercise of the Court’s jurisdiction over individuals may be
based on the principles of territory or nationality. Where the Office proceeds on the basis of territorial jurisdiction, it
can investigate all alleged crimes occurring in a particular territory or State, irrespective of whether the individual
concerned is a national of a State Party or a non-State Party. Where jurisdiction is based solely on nationality, the
Office can investigate crimes allegedly committed by nationals of a State Party or of a State which has accepted
the exercise of jurisdiction by the Court under article 12(3), even if that conduct has occurred on the territory of
a State not party to the Statute. In the latter case, the Office will consider investigating such a person if he or she
falls within the scope of the Prosecution’s strategy for case selection and prioritisation as set out in this paper. In
this regard, the Office will not consider as a bar to the exercise of criminal jurisdiction the fact that a dual national
falls within the personal jurisdiction of the Court under one nationality, but not the other.

28. The referral of a situation by the UNSC under Chapter VII of the UN Charter concerning any UN Member
State will enable the Court to exercise jurisdiction in relation to a situation irrespective of the territorial or nationality
limitations set out in article 12, although it cannot exceed the temporal or subject-matter parameters of the Court’s
jurisdiction as contained in articles 5 and 11. The entire legal framework of the Statute is applicable to situations
referred by the UNSC, including its complementarity and cooperation regimes.>

b) Admissibility

29. As set out in article 17(1) of the Statute, admissibility requires an assessment of complementarity (subpara-
graphs (a)-(c)) and gravity (subparagraph (d)) in relation to a specific case.

30. In relation to complementarity, the Office will determine whether any State is exercising its jurisdiction in
relation to the same person for substantially the same conduct as that alleged before the Court,* and if so,
whether the national proceedings concerned are vitiated by an unwillingness or inability to investigate or prosecute
genuinely.>’An assessment must be made in the light of the proceedings as they exist at the national level at the
time,?® and is potentially subject to revision based on any change of facts.*’

31. If the national authorities are conducting, or have conducted, investigations®® or prosecutions against the
same person for substantially the same conduct, and such investigations or prosecutions have not been vitiated
by an unwillingness or inability to genuinely carry them out, the case will not be selected for further investigation
and prosecution. Instead, the Office may consult with the authorities in question to share the information or evidence
it has collected, pursuant to article 93(10) of the Statute, or it may focus on other perpetrators that form part of the
same or a different case theory, in line with a burden-sharing approach.

32. In relation to gravity as a criterion for admissibility under article 17(1)(d), the Appeals Chamber has dis-
missed the setting of an overly restrictive legal bar that would hamper the deterrent role of the Court.** The
factors that guide the Office’s assessment of gravity include both quantitative and qualitative considerations, relating
to the scale, nature, manner of commission and impact of the crimes.”!

¢) Interests of Justice

33. Considerations relating to the interests of justice will continue to be assessed on a case by case basis by the
Office as a matter of best practice in the exercise of prosecutorial discretion over case selection. As set out in the
Office’s Policy Paper on the Interests of Justice,’ inter alia, the interests of victims include the victims’ interest
in seeing justice done, but also other essential interests such as their protection, which the Court as a whole is
obliged to ensure pursuant to article 68(1) of the Statute.
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5.  CASE SELECTION CRITERIA

34. The Office will select cases for investigation and prosecution in light of the gravity of the crimes, the degree
of responsibility of the alleged perpetrators and the potential charges. The weight given to each criterion will depend
on the facts and circumstances of each case and each situation, and the stage of development of the case hypothesis
and investigation.”® The Case Selection Document will be reviewed as investigations proceed, by applying the same
case selection criteria.””

a) Gravity of crime(s)

35. Gravity of crime(s) as a case selection criterion refers to the Office’s strategic objective to focus its investi-
gations and prosecutions, in principle, on the most serious crimes within a given situation® that are of concern to the
international community as a whole.*®

36. Gravity of crime(s) as a case selection criterion is assessed similarly to gravity as a factor for admissibility
under article 17(1)(d). However, given that many cases might potentially be admissible under article 17, the Office
may apply a stricter test when assessing gravity for the purposes of case selection than that which is legally required
for the admissibility test under article 17.%’

37. The Office’s assessment of gravity includes both quantitative and qualitative considerations. As stipulated in
regulation 29(2) of the Regulations of the Office, the factors that guide the Office’s assessment include the scale,
nature, manner of commission, and impact of the crimes.>®

38. The scale of the crimes may be assessed in light of, inter alia, the number of direct and indirect victims, the
extent of the damage caused by the crimes, in particular the bodily or psychological harm caused to the victims and
their families, and their geographical or temporal spread (high intensity of the crimes over a brief period or low inten-
sity of crimes over an extended period).

39. The nature of the crimes refers to the specific factual elements of each offence such as killings, rapes, other
sexual or gender-based crimes,”” crimes committed against or affecting children, persecution, or the imposition of
conditions of life on a group calculated to bring about its destruction.

40. The manner of commission of the crimes may be assessed in light of, inter alia, the means employed to
execute the crime, the extent to which the crimes were systematic or resulted from a plan or organised policy or oth-
erwise resulted from the abuse of power or official capacity, the existence of elements of particular cruelty, including
the vulnerability of the victims, any motives involving discrimination held by the direct perpetrators of the crimes,
the use of rape and other sexual or gender-based violence or crimes committed by means of, or resulting in, the
destruction of the environment or of protected objects.*’

41. The impact of the crimes may be assessed in light of, infer alia, the increased vulnerability of victims, the
terror subsequently instilled, or the social, economic and environmental damage inflicted on the affected communi-
ties. In this context, the Office will give particular consideration to prosecuting Rome Statute crimes that are com-
mitted by means of, or that result in, inter alia, the destruction of the environment, the illegal exploitation of natural
resources or the illegal dispossession of land.

b) Degree of responsibility of alleged perpetrators

42. Regulation 34(1) of the Regulations of the Office and the Prosecution’s Strategic Plan*" direct the Office to
conduct its investigations towards ensuring that charges are brought against those persons who appear to be the most
responsible for the identified crimes. In order to perform an objective and open-ended investigation, the Office will
first focus on the crime base in order to identify the organisations (including their structures) and individuals alleg-
edly responsible for the commission of the crimes. That may entail the need to consider the investigation and pros-
ecution of a limited number of mid- and high-level perpetrators in order to ultimately build the evidentiary
foundations for case(s) against those most responsible. The Office may also decide to prosecute lower level-
perpetrators where their conduct has been particularly grave or notorious.
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43. The notion of the most responsible does not necessarily equate with the de jure hierarchical status of an indi-
vidual within a structure, but will be assessed on a case-by-case basis depending on the evidence. As the investiga-
tion progresses, the extent of responsibility of any identified alleged perpetrator(s) will be assessed on the basis of,
inter alia, the nature of the unlawful behaviour; the degree of their participation and intent; the existence of any
motive involving discrimination; and any abuse of power or official capacity.*

44, The degree of responsibility of alleged perpetrator(s) will also be taken into consideration when defining the
charges. The Office will explore and present the most appropriate range of modes of liability to legally qualify the
criminal conduct alleged. For this purpose, the Office will also consider the deterrent and expressive effects that each
mode of liability may entail. For example, the Office considers that the responsibility of commanders and other supe-
riors under article 28 of the Statute is a key form of liability, as it offers a critical tool to ensure the principle of respon-
sible command and thereby end impunity for crimes and contribute towards their prevention.*’

¢) Charges

45. The Office will aim to represent as much as possible the true extent of the criminality which has occurred
within a given situation, in an effort to ensure, jointly with the relevant national jurisdictions, that the most
serious crimes committed in each situation do not go unpunished. Consistent with regulation 34(2) of the Regula-
tions of the Office of the Prosecutor, the charges chosen will constitute, whenever possible, a representative sample
of the main types of victimisation and of the communities which have been affected by the crimes in that situation.

46. The Office will pay particular attention to crimes that have been traditionally under-prosecuted, such as
crimes against or affecting children as well as rape and other sexual and gender-based crimes. It will also pay par-
ticular attention to attacks against cultural, religious, historical and other protected objects as well as against human-
itarian and peacekeeping personnel.** In so doing, the Office will aim to highlight the gravity of these crimes, thereby
helping to end impunity for, and contributing to the prevention of, such crimes.

6. CASE PRIORITISATION CRITERIA

47. The Office aims to investigate and prosecute all cases that are selected pursuant to the case selection criteria
set out above.*

48. Prioritisation governs the process by which cases that meet the selection criteria are rolled-out over time. A
case that is temporarily not prioritised is not thereby deselected: it remains part of the Case Selection Document and
the Office will endeavour to investigate and prosecute such cases as circumstances permit, based on the criteria
below.

49. Case prioritisation flows from the requirement under article 54(1)(b) that the Office take appropriate mea-
sures to ensure the effective investigation and prosecution of crimes. It takes into account the practical realities
faced by the Office in its work, including the number of cases the Office can investigate and prosecute during a
given period with the resources available to it. Accordingly, based on information and evidence, as well as the oper-
ational environment at any given time, the Office will need to prioritise among the selected cases within a situation
and across the various situations.

50. For the prioritisation of cases, the Office will take into consideration the following strategic case prioritisation
criteria:

(a) a comparative assessment across the selected cases, based on the same factors that guide the case
selection;

(b) whether a person, or members of the same group, have already been subject to investigation or pros-
ecution either by the Office or by a State for another serious crime;

(c) the impact of investigations and prosecutions on the victims of the crimes and affected
communities;*®
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(d) the impact of investigations and prosecutions on ongoing criminality and/or their contribution to the
prevention of crimes; and

(e) the impact and the ability of the Office to pursue cases involving opposing parties to a conflict in
parallel or on a sequential basis.*’

51. The Office will also take into consideration the following operational case prioritisation criteria, to ensure
that the Office focuses on cases in which it appears that it can conduct an effective and successful investigation
leading to a prosecution with a reasonable prospect of conviction.*® Although these considerations will typically
arise in all of the Office’s activities and routinely require the adoption of measures to mitigate and manage their
effect, the criteria below will be used to assess operational viability in a relative manner across selected cases:

(a) the quantity and quality of the incriminating and exonerating evidence already in the possession of
the Office, as well as the availability of additional evidence and any risks to its degradation;

(b) international cooperation and judicial assistance to support the Office’s activities;

(c) the Office’s capacity to effectively conduct the necessary investigations within a reasonable period
of time, including the security situation in the area where the Office is planning to operate or where
persons cooperating with the Office reside, and the Court’s ability to protect persons from risks that
might arise from their interaction with the Office; and

(d) the potential to secure the appearance of suspects before the Court, either by arrest and surrender or
pursuant to a summons.

52. The above strategic and operational case prioritisation criteria stand in no hierarchical order to each other.
The specific weight to be given to each individual criterion will depend on the circumstances of each case.

53. As the investigations proceed, the Office shall continuously re-evaluate, based on the same criteria, whether it
can continue to conduct the necessary investigations leading to a prosecution with a reasonable prospect of convic-
tion. If it appears to the Office at any given point in time that it cannot do so, the Office may decide to deprioritise and
postpone the investigation of that case until conditions have improved. It may also reconsider such a decision if the
circumstances have changed favourably, including the extent to which the Office has been able to overcome any
operational obstacle(s) to conducting an effective investigation.

54. Where witness interference or evidence tampering has caused the degradation of the collected evidence or
has impacted on the conditions of evidence-gathering or further investigations or on the trial proceedings, the
Office will consider whether to commence prosecutions pursuant to article 70 of the Statute for offences against
the administration of justice. This will be particularly so when witness interference or evidence tampering has
affected investigations which are advanced to such an extent that the Office considers to be trial ready. Mindful
of its mandate and the need to focus its efforts on the prosecution of core crimes, the Office will resort to article
70 prosecutions bearing in mind the factors set out in rule 162(2) and it will in any event cooperate with national
authorities, as appropriate.

55. If, at any stage in the proceedings, the Office considers that the evidence available, including both incrim-
inating and exonerating evidence, does not support an element of the charges pleaded or supports a different
charge, or that any charge pleaded otherwise cannot be pursued, the Office will seek to amend or withdraw the rel-
evant charge(s) pursuant to articles 61(4) and (9) of the Statute, or in appropriate circumstances, submit the matter to
the Trial Chamber pursuant to regulation 55 of the Regulations of the Court.*’
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