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Abstract: State Medical Boards (SMBs) can take
severe disciplinary actions (e.g., license revocation
or suspension) against physicians who commit
egregious wrongdoing in order to protect the pub-
lic. However, there is noteworthy variability in the
extent to which SMBs impose severe disciplinary
action. In this manuscript, we present and synthe-
size a subset of 11 recommendations based on find-
ings from our team’s larger consensus-building
project that identified a list of 56 policies and legal
provisions SMBs can use to better protect patients
from egregious wrongdoing by physicians.

tate Medical Boards (SMBs) have the author-
ity to take severe disciplinary measures against
physicians when necessary to protect the pub-

lic. Such measures include, but are not limited to,
revoking or suspending a physician’s license to prac-
tice medicine. About 0.5% of physicians are subject to
board disciplinary actions annually, and 0.1% of these
involve severe disciplinary actions — a rate similar
to annual breast cancer diagnoses and much greater
than annual HIV diagnoses.! Severe disciplinary
actions are appropriate when physicians have engaged
in egregious wrongdoing that directly harms patients,
which includes sexually abusing patients, performing
unnecessary surgeries for financial gain, or unlaw-
fully prescribing controlled substances.? SMBs vary
widely in their use of severe disciplinary action.? Some
board characteristics are associated with higher rates
of severe disciplinary action, including adequate SMB
budget and staffing, independence from regional gov-
ernment, and presence of board members who are not
physicians.*

Failures to use severe disciplinary actions to pro-
tect the public have attracted significant attention.
For example, Dr. Farid Fata, an oncologist in Michi-
gan, purposely misdiagnosed patients with cancer
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and prescribed them unnecessary chemotherapy and
radiation therapy, causing undue pain and suffering.’
In 2010, an oncology nurse suspected Fata was giving
patients drugs needlessly so he could bill their insur-
ance. She informed the Michigan board that patients
were being harmed. She did not hear back until a year
later when she received a formal letter relaying that
the state found no wrongdoing. The investigation was
closed.® Fata continued to harm his patients for two
more years when his office manager filed a whistle-
blower lawsuit in 2013. Federal authorities investi-
gated and shut down his practice. His license was sus-
pended, and he was sentenced to 45 years in prison.”
In another case in 2001, a patient contacted the
police alleging that Philip Leonard, a board certi-
fied neurologist practicing in Texas, had rubbed his
genitals against her and touched her inappropri-
ately.® Other women started coming forward with
similar allegations. Leonard was reported to the Texas
Medical Board in May 2002.° In total, Leonard was
accused of engaging in sexual misconduct with at least
17 patients and arrested for public lewdness involving
two patients.’® Leonard’s license was temporarily sus-
pended on March 8th, 2003." One patient declined
requests from the county attorney’s office to testify
in a criminal case because of how she was treated by
Leonard’s attorney at the board’s public hearing.”
Though several women reported the misconduct,
only one case was ever prosecuted. There was a lack
of forensic evidence and Leonard was acquitted by a

jury.’® Another criminal case against him was resolved
through a plea agreement.”* In December 2004, the
board restricted Leonard’s license for 10 years.”* The
restrictions included that he could not have direct or
indirect contact with female patients.’® The former
board president reported that the Board’s limited bud-
get prevented them from hiring expert witnesses and
motivated the board to avoid an appeal, which would
be costly. Despite his past history of serious sexual
misconduct complaints Leonard was allowed by the
Texas State Medical Board to resume treating female
patients in 2014."7 Leonard was accused of similar
sexual misconduct by a male patient who, after leav-
ing Leonard’s office, called the police to report that the
doctor touched his genitals and made inappropriate
comments. Despite the past history of complaints, the
police did not investigate. The patient then made two
complaints to the board in 2015, and a formal com-
plaint against the doctor was filed in August of 2016.18
In 2018, Leonard finally lost his medical license.™
Beyond these individual instances, a study of 280
cases of egregious wrongdoing in medicine found that
nearly all cases involved repeated instances of inten-
tional wrongdoing (97%).2° Another study found that
about 20% of physicians receiving severe sanctions by
boards are repeat offenders.?! Perhaps more surpris-
ingly, in cases of severe wrongdoing, depending on the
specific nature of the violation, anywhere from 20%
- 39% of physicians resumed medical practice at some
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point after being investigated, sometimes after relo-
cating to a new state.??

A recent Delphi panel consensus-building project
aimed to identify policies, practices, and legal provi-
sions needed for SMBs to respond to egregious wrong-
doing by physicians in a timely and effective manner.2?
Panelists included 40 individuals (e.g., physician mem-
bers, legal counsel, public members, executive staff)
from about half of the 71 SMBs in the United States and
its territories. Panelists were recruited nationally and
represented boards of varying sizes and with different

In this paper, we explore a particular subset of these
recommendations within each of these clusters: those
that are within the power of most boards to enact with-
out the need for changes to the state legislative frame-
work, which can be slow and difficult to change. To
illustrate, the recommendation to reclassify all sexual
offenses by physicians as felony offenses, subjecting
them to mandatory reporting would significantly dis-
rupt state systems of criminal and civil laws address-
ing sexual offenses and misconduct, making this type
of strategy more challenging to implement. We also

In this paper, we explore a particular subset of these recommendations within
each of these clusters: those that are within the power of most boards to enact
without the need for changes to the state legislative framework, which can be
slow and difficult to change. To illustrate, the recommendation to reclassify all
sexual offenses by physicians as felony offenses, subjecting them to mandatory
reporting would significantly disrupt state systems of criminal and civil laws
addressing sexual offenses and misconduct, making this type of strategy more
challenging to implement. We also focus on recommendations that are likely
to have the greatest impact in protecting patients from egregious wrongdoing
by physicians. We suggest model state statutory provisions elsewhere.

amounts of resources. Panelists were asked to describe
any particularly effective or innovative practices, poli-
cies, and legal provisions that their board currently has
to protect the public from egregious wrongdoing; they
were also asked to describe practices, policies, and legal
provisions not currently in place but that they believed
would better protect the public if implemented.
Through a series of surveys, panelists rated the impor-
tance of each recommendation. The panel produced a
list of 56 high-consensus resources, policies, and prac-
tices, which are described in a separate paper.2*

Based on input from members of the project’s advi-
sory board — comprised of past Federation of State
Medical Boards (FSMB) leadership, leading health
lawyers, leaders of physician remediation training
programs, leaders in healthcare ethics, patient advo-
cates, and members of SMBs — the recommendations
were clustered into five topics by the research team.
These topics include: 1) board composition, charac-
teristics, and training, 2) board website, outreach,
and education, 3) internal board operations and
investigations, 4) improved coordination and infor-
mation sharing among stakeholders, and 5) licensing
and disciplinary considerations.

focus on recommendations that are likely to have the
greatest impact in protecting patients from egregious
wrongdoing by physicians. We suggest model state
statutory provisions elsewhere.?> Some SMBs regulate
physician and non-physician licensees, but we focus on
policies that are likely to curb egregious wrongdoing
by physicians specifically. We did not include recom-
mendations from the consensus panel that we deemed
impractical or infeasible (e.g., recommendations that
conflict with certain legal principles), or that focus on
less substantial matters unlikely to protect patients
from harm (e.g., minor professionalism violations).
While SMBs are governed by medical practice acts
and other state laws, they can autonomously adopt
certain board policies and practices, especially as
these policies and practices relate to medical practice
(i.e., physician licensing and discipline).2¢ In what fol-
lows, we present the five clusters of select stakeholder-
informed recommended policies that SMBs may be
able to adopt without the need for legislation or exter-
nal government action. For each of the 11 recommen-
dations, we explain how the policy benefits SMBs in
their efforts to protect patients and identify factors
for boards to consider as they implement each policy.
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Synthesis of these 11 recommendations is informed by
past research and first-hand experiences of advisory
board members (all co-authors of this manuscript)
who have an intimate understanding of these issues.
The wording of recommendations presented in this
manuscript differs slightly compared to wording of
recommendations in the Delphi panel manuscript in
light of reflection and refinement based on feedback
from expert stakeholders about putting these recom-
mendations into action.

Cluster 1: Board composition,
characteristics, and training
Recommendation 1: Diversify boards to include
effective gender, racial, and community (e.g., non-
physician public members) representation.

The FSMB has called for diversity in SMB mem-
bership in terms of gender, race, ethnicity, and other
characteristics to reduce the impact of implicit bias
and cultivate balanced discussion and decisions.?”
There are several reasons to support increased gen-
der, racial and ethnic, and other types of diversity in
SMB membership, including improvement of board
function and decision-making.28 Research from other
sectors has demonstrated that diverse teams perform
better and achieve better outcomes than homogenous
teams.?9 Studies indicate that diverse teams can con-
tribute to improved and more accurate group think-
ing, including a more careful and deliberative focus
on available facts and consideration of alternate view-
points.?° Diversity also presents advantages to group
decision-making through improved information
exchange.?* We recommend model language for state
statutes that mandate gender, racial, and ethnic diver-
sity in a separate paper.32 Here, we focus on strategies
to increase diversity that boards can adopt and imple-
ment without changes to state statutes.

In many states, board members are appointed by
the governor or a nominating committee, a process
that relies on nominations from state medical orga-
nizations, boards, and other sources.?? Boards should
prioritize diversity when recommending or nominat-
ing candidates, as well as in whatever advisory capac-
ity they may have regarding member selection. For
example, boards could liaise with and communicate
diversity-related goals to staff in governors’ offices
and members of the National Governors Association.
Boards should also prioritize diversity in hiring board
staff who perform important roles in screening and
investigating complaints made to the board about phy-
sicians.?* In many instances, diversifying staff will be
the only option directly available to boards for increas-
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ing diversity. Focusing on diversifying staff who support
the board or investigate cases may be a good first step
while pursuing changes to state statutes to increase
diversity of appointed board members. In some states,
state medical societies have a greater say in the nomina-
tion process of board members. In these states, partner-
ships between SMBs and state medical societies may be
a promising avenue for cultivating change.

The FSMB recommends that 25% of a board’s
members should be public members.?> As an element
of promoting diversity and inclusion, including a criti-
cal mass of public members on SMBs gives the public
an effective voice. Public members provide a perspec-
tive unique from those of physician members; having
an appropriate balance of perspectives from different
stakeholder groups can surface and address uncon-
scious biases that may emerge in a self-regulatory
environment.36

Public members on boards should represent other
forms of diversity, but other forms of diversity should
not be limited to public members. Having diverse
board members and staff has the potential to reduce
implicit bias throughout the investigation and disci-
plinary processes. A diverse board may also be more
likely to advocate for impacting broader health equity
issues. Beyond board makeup, boards should also
strongly consider committing themselves to a profes-
sional development process that includes exposure
to racial and gender issues in medical care (e.g., dis-
parities in access, treatment, and health outcomes;
employment, education, and training of underrepre-
sented providers) and in their own decision-making.
Gender diversity and implicit bias training may be of
particular importance for investigations of sexual mis-
conduct, which boards commonly investigate.?

Implicit bias training can also be provided to board
members to help minimize implicit bias and promote
responsibility for practices that support diversity and
inclusion within and between boards.?® A universal
training program for new board members could help
members work more effectively together and elimi-
nate inter-state differences in duties, responsibilities,
and processing. The FSMB may wish to take a leader-
ship role in such standardization, just as it has made
recommendations regarding standardizing other
board activities (e.g., educational resources that help
address implicit bias in medical regulation).?® While
training programs for board members are likely to
be an important part of the solution, structural and
policy changes that support diversity and inclusion on
boards are also needed.

JOURNAL OF LAW, MEDICINE & ETHICS

The Journal of Law, Medicine & Ethics, 51 (2023): 941-953. © 2024 The Author(s)

https://doi.org/10.1017/jme.2024.6 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2024.6

McIntosh et al..

Cluster 2: Board Website, Outreach, and
Education

Recommendation 2a: Update SMB websites to include
the following educational elements for patients and
the public at large: 1) investigation processes, 2)

state laws and policies on sexual misconduct, 3)
JSindings from disciplinary hearings, and 4) reporting
mechanisms.

Recommendation 2b: Market the SMB’s purpose via
soctal media, professional organizations, and liaising
with hospitals and other relevant groups.

SMBs play a critical role in protecting patients from
harm, protecting public interest, and regulating the
medical profession. But boards can only act on those
complaints they receive. Most of the public is unaware
that SMBs exist and that boards are one of the best
resources for filing a complaint about a physician’s
conduct.* This lack of awareness makes it less likely
that harmful physicians will be reported to boards.
SMBs can leverage online platforms (e.g., board web-
sites or social media) and relationships with other
professional organizations and healthcare institutions
to publicize and raise awareness about the purpose
and function of SMBs.

Recently, the FSMB championed an initiative to
develop the website docinfo.org, which provides
publicly available information about U.S. physicians’
medical license history and disciplinary actions taken
against physicians by SMBs. Boards can work with
healthcare institutions to develop marketing materi-
als about docinfo.org and the purpose of SMBs and
distribute these materials to patients. Other relevant
stakeholder- and evidence-informed resources for
patients are also available (e.g., www.preventing-
sexabuse.org and www.beforeyourvisit.org) and can
be distributed by boards and healthcare institutions
to educate patients about receiving appropriate care
and responding to inappropriate care.*! Patients who
do not have internet connectivity will need other ways
to receive these resources, such as through materials
distributed by community centers or public assistance
programs.

Being explicit and intentional in communicat-
ing this information to patients can cultivate greater
public awareness. Ensuring robust and consistent
complaint categories can further support patient edu-
cation and allow for better data collection. Having a
thorough list of reportable behaviors (e.g., including
complaint categories for various forms of egregious
wrongdoing, racism, and bias) sends a message to the
public about what issues the board thinks are impor-

tant to address. When patients understand what
behaviors warrant reporting and the role that boards
play in investigating and disciplining cases of physi-
cian wrongdoing, they may feel more confident about
reporting and how to report; they may also report more
consistently and appropriately. Through the board
website, social media, and other online platforms, a
board can empower patients with easy-to-find infor-
mation about its function, provide details about how
to report suspected wrongdoing, and direct patients to
other pertinent information.*? For example, the public
should be educated about the disturbing prevalence of
physician sexual misconduct.*3 Other entities such as
Consumer Reports and the Informed Patient Institute
have also pointed to the importance of clearly com-
municating this type of valuable information on board
websites.**

SMBs can use social media to communicate with
and educate the public about their function. Social
media presence involving the routine posting of infor-
mation about boards can further raise awareness and
help boards remain on the radars of the public. Infor-
mation shared with the public could include what to
expect during a medical exam, what constitutes inap-
propriate behavior by a physician, and how to file a
complaint with the board. If allowed by state law,
disciplinary orders, criminal convictions, and other
information should be made available. All informa-
tion should be provided in a clear manner so that the
public can understand and access it easily.

Beyond educating the public, SMBs can leverage
relationships with professional organizations such as
state medical societies, the American Board of Medical
Specialties, and local branches of national associations
like the American Cancer Society to communicate
and disseminate information to hospital administra-
tors and other leaders in healthcare. Frequent com-
munication with and education of those who lead
healthcare organizations can help these leaders better
identify physicians who commit egregious wrongdo-
ing and motivate appropriate and consistent report-
ing. The study of 280 cases of egregious wrongdoing
found that at least 20% of cases involved an ignored
report.* Ignored reports create the opportunity for
harmful physicians to continue practicing medicine.
Developing a partnership between SMBs and health-
care leaders can help cultivate more transparent and
routine information sharing with boards.

Recommendation 3: Update SMB websites to
include: 1) educational information for physicians
including specific examples of disciplinary actions
taken against physicians who violate the medical
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practice act, and 2) resources to support physician
wellness and promote early intervention to mitigate
and prevent behaviors that may increase the risk of
egregious acts.

All physicians should be familiar with their state’s
medical practice act — the statute that defines the
practice of medicine, licensing requirements, and
oversight by state medical boards. Not all SMB web-
sites have clear, easy-to-find links to their state medi-
cal practice acts. SMBs can use the board’s website,
social media, and other online platforms to commu-
nicate with and educate physicians and other health-
care providers about the board’s function and medical
practice acts. Beyond including this information on
the website, boards can proactively reach out to their
licensees with an introductory email that alerts licens-
ees to the board website and provides licensees with
links to the medical practice act and a place where
licensees can sign up for board newsletters. Emails are
efficient for communicating critical information and
updates to licensees. Boards can also provide continu-
ing education events at state medical and osteopathic
conferences about board functions, standards for
maintaining a license free of any disciplinary action,
and the importance of and mechanisms for reporting
peers who engage in wrongdoing. The role and func-
tion of SMBs could also be introduced in undergradu-
ate and graduate medical education. These modes of
communication can also be used to increase aware-
ness about issues of importance for licensees, such as
changes to state laws or board policies and standards.

SMBs can also provide physician education in the
domains of professionalism and boundaries, using
standardized, widely agreed-upon definitions rather
than regional or state definitions whenever possible.
Inter-generational differences among physicians sug-
gest a need for clear and routine reminders about
consistency in professionalism and the privilege of
licensure. Norms and acceptable practices change. For
example, at one time, gynecological exams were rou-
tinely performed on women under anesthesia with-
out their consent.*® Though this practice continues
today at some institutions, advocates are speaking out
against nonconsensual exams.

SMBs are authorized by medical practice acts to
establish professional standards. Because state stat-
utes vary, SMBs should provide specific information
about what constitutes unprofessional conduct under
state law and typical examples of what disciplinary
actions could be imposed for violations. Expectations
for behavior and potential consequences for violations
should be clear, consistent, and known to physicians,
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patients, board members, and other relevant decision-
makers. Although most egregious wrongdoers are
motivated by self-serving outcomes such as financial
gain or sexual gratification,*” communicating with
physicians about what will happen if they engage in
misconduct could deter some potential wrongdoers
from committing wrongdoing in the first place. As
another means of deterring wrongdoing, each board
website should make prior board actions publicly
available if allowable by state law.

Recommendation 4: Inform law enforcement that they
can report accusations against a physician to the state
medical board even if criminal charges are not filed.

Providing information to and educating other stake-
holders such as state and local law enforcement agen-
cies about the board’s function are integral to identify-
ing and stopping egregious wrongdoing by physicians.
When boards have comprehensive information about
criminal allegations, arrests, and charges, they can
identify patterns of alleged behaviors by physicians
that could signal a danger to the public. SMBs can
educate law enforcement, including state and local law
enforcement and the FBI, about the board’s function
and the value of law enforcement and the informa-
tion they can provide to board investigations. Boards
can also coordinate with law enforcement to conduct
investigations, even in the absence of a state statute
mandating that law enforcement share information
with the state medical board. While records can be
subpoenaed, this may not always be helpful. Ideally,
boards will want the cooperation of those who report
to the police, which can further facilitate information
sharing. Moreover, collaborating with law enforce-
ment on investigations can help open lines of com-
munication with complainants who may be willing to
participate in the SMB disciplinary process.

Specifically, SMBs can request that police depart-
ments notify the board when there is an accusation
of criminal behavior against a physician. SMBs may
be able to assist law enforcement in determining
whether charges should be filed. For example, police
failed to charge Larry Nassar with sodomy after he
was allowed to respond to questions about whether
his activities were medically appropriate.*® Boards
can confirm with law enforcement the accuracy of
claims made by accused physicians, and this exper-
tise can support the goals of law enforcement. Mem-
bers of SMBs are more likely than law enforcement
to have the expertise needed to accurately assess
whether a physician’s conduct is medically appropri-
ate or within the standard of care. In the Nassar case,
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the police took him at his word when he claimed to be
using standard techniques, when in fact he was not.*?
Notifying a SMB of accusations may also be appro-
priate even if the police investigation does not find
enough evidence to arrest the physician or file crimi-
nal charges (e.g., probable cause). Unlike in crimi-
nal trials, many SMBs can determine that a violation
occurred based on a preponderance of the evidence
rather than proof beyond a reasonable doubt. SMBs
can also determine that a violation of a medical prac-
tice act occurred even if civil or criminal charges are
dropped.

Law enforcement can also educate boards about
proper channels of communication based on the type
of concern in question. For instance, if a board is
investigating online threats and possible cyber secu-
rity issues, it may be appropriate for boards to notify
the FBI in addition to local law enforcement. Boards
could create formal education programs for state and
local police departments, and identify a point person
or establish informal, or even formal, channels of com-
munication regarding accusations against physicians.
For coordination with law enforcement to be effective,
boards should prioritize fostering good relationships
with state and local law enforcement and strive for
mutually beneficial partnerships. For example, rela-
tionship building could take the form of networking
at professional functions (e.g., a Sheriff’s Association
meeting).

Cluster 3: Internal Board Operations and
Investigations

Recommendation 5: Implement a screening
committee that triages incoming complaints.

Up to 90% of complaints against physicians come
from the public rather than from healthcare institu-
tions.?® Due to the volume of complaints that SMBs
receive, it is essential to have a system that allows
for allegations of serious misconduct, such as accu-
sations of sexual misconduct or other direct harms
to patients, to be identified and investigated quickly
to protect patients. A screening committee to triage
incoming complaints can resolve minor cases (e.g.,
billing disputes that are not fraudulent) while quickly
identifying those that pose an immediate threat to
patient safety. As alluded to previously, it is important
that the screening committee is comprised of diverse
individuals and includes public members. No com-
plaint regarding possible sexual misconduct should
be dismissed without review by a screening commit-
tee trained in recognizing and mitigating the effects of

implicit bias, that includes public members, and that
is gender diverse.

Some screening committees are purely adminis-
trative in nature, which may be necessary given the
number of reports made to boards in states with large
patient populations. Boards with screening commit-
tees that have an administrative focus may want to
shift toward more thorough and deliberative screen-
ing. Boards should also consider establishing and
applying specific rules related to the escalation of
complaints. For example, boards could establish a rule
that requires certain reported actions, such as sexual
misconduct, to always be escalated to a standing or ad
hoc committee for urgent review so that these cases are
not dismissed, deprioritized, or delayed. Establishing
rules of this nature can be helpful to mitigate bias in
deciding which complaints are escalated. These rules
can also be especially helpful for small boards where
establishing standing screening committees may not
be feasible and where only one individual is respon-
sible for screening reports.

Recommendation 6: Investigate egregious
wrongdoing that directly harms patients using
specialized, diverse, and trauma-informed teams.

The range of circumstances that benefit from
trauma-informed teams provides a compelling rea-
son for all board members to receive formal training
in trauma-informed investigations and interactions.*
Trauma-informed care includes recognizing signs
of trauma and responding to this trauma in a man-
ner that does not re-traumatize; this includes adopt-
ing policies, procedures, and practices that incorpo-
rate trauma-specific knowledge.”> Educating board
members about trauma can affect how investiga-
tions are handled and what decisions are made about
opportunities for physician remediation and license
reinstatement.’?

Diverse and trauma-informed teams are especially
important in investigations of sexual misconduct
allegations. While sexual assault can happen to any-
one, 91% of reported adult victims of rape and sexual
assault are female.5* This figure may differ in cases
involving children, with some sources citing nearly
equal proportions of girls and boys.?> Because trauma
can happen to anyone of any gender, diverse and
trauma-informed teams should review cases involving
sexual misconduct.’® Those who investigate these cases
should be trained in the range of behaviors that con-
stitute sexual abuse and violations, and on the effects
of trauma. Trauma-informed teams can also be ben-
eficial for investigating other cases of serious patient
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harm, such as physician negligence or unnecessary
procedures that cause significant physical harm.

We recognize that not all boards have dedicated
investigative teams. Some boards, especially boards
with limited resources, have an individual who car-
ries out investigations alone. We advocate for a team-
based investigative approach but acknowledge that
is not feasible for some boards. In cases where there
is only one person investigating, these individuals
should have others available as resources and know
who to reach out to with questions or to confirm
assumptions.

Regardless of the approach to investigations, all
board members and staff, including board attorneys,
should be educated on the effects of trauma. The work
of investigators (e.g., building a case in the setting
of trauma) may be compromised when board mem-
bers adjudicate a case and do not understand trauma
and the impact that trauma has on the complainant,
including on the complainant’s memory and recall.
Ensuring that everyone involved in investigative pro-
cesses is trained to understand the effects of trauma
was a major recommendation from the FSMB work-
group on physician sexual misconduct.?”

Recommendation 7: Provide examples of the types
of alleged misconduct that prompt special actions to
protect the public (e.g., consideration of emergency
suspension of a license or expedited tnvestigation,).

Typically, when a SMB determines the public’s
health or safety is in imminent danger, it is authorized
to take action by expediting an investigation, sum-
marily suspending the physician’s medical license, or
both.5® SMBs should clearly communicate the grounds
for summary suspension under state law, including
examples of specific behaviors that have satisfied this
standard in the past. Providing specific, non-exclusive
examples can make licensed physicians aware of, and
appreciate the gravity of, the consequences of egre-
gious wrongdoing.

Boards should be consistent in their standards for
invoking an expedited investigation or emergency
suspension. A consistent definition of what behav-
iors prompt special protections accomplishes several
aims: 1) allows for greater and more comprehensive
understanding by all stakeholders, including physi-
cians under investigation, about when special pro-
cedures are warranted, 2) conveys a direct message
to physicians about the consequences of egregious
wrongdoing, and 3) fosters transparency about board
standards and policies, which promote consistency in
investigations and disciplinary actions.®® Boards can
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leverage consistent definitions and actions to track
and evaluate trends, frequencies, and the impact of
disciplinary actions over time.

As our team discussed Recommendation 7 and spe-
cial actions that might take place, the notion of expe-
dited remedial education emerged as an expansion of
the initial recommendation. The opportunity for expe-
dited remedial education interventions exists during
an expedited investigation or even a summary suspen-
sion. If the licensee is under investigation, swift reme-
diation prevents them from continuing their conduct
of concern while still in practice but before any action
is taken against their license. SMBs may wish to con-
sider a category of practice and professional concern
that does not rise to the level of imminent danger, but
merits a “practice pause” until issues are addressed.
If the licensee is under a summary suspension, they
could benefit from remedial education, therapy,
evaluation by a Physician Health Program (PHP), or
other related activities even before a decision is made
regarding their license.

Cluster 4: Improve Coordination and
Information Sharing Among Stakeholders
Recommendation 8: Consistently provide complete
disciplinary information to the FSMB Physician
Data Center, which allows for disciplinary alerts to
be sent to other jurisdictions in which the physician
holds a license.

The FSMB’s Physician Data Center (PDC) is a
database of all United States SMBs’ disciplinary and
licensure data.’® Most SMBs use the PDC but do so at
varying frequencies. Although there are many reasons
for inconsistent reporting,®' regular, consistent, and
detailed reporting by SMBs should be part of the solu-
tion. SMBs should consistently update the PDC when
they take disciplinary action against any physician.
Ensuring that the PDC is comprehensive, up-to-date,
and accurate provides healthcare entities with the
ability to obtain information about a physician’s past
behaviors and determine whether a physician poses
a risk to patients. Tracking disciplinary and licensure
data nationally also establishes patterns of behavior
as physicians move to new medical institutions, prac-
tices, or across state lines.62

It should be noted that the PDC differs from, but is
equally important compared to, the National Practi-
tioner Data Bank (NPDB). The NPDB is a database
of information on medical malpractice and adverse
actions pertaining to healthcare providers and is
another tool that SMBs should use to document and
track physician behavior that may warrant disciplin-
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ary action.® While the PDC and NPDB are not avail-
able to the public, hospitals and boards can access
these databases. SMBs should also consistently
report disciplinary actions to the NPDB in addition
to the PDC, as the NPDB is the database that hos-
pitals are required to check if they want antitrust
immunity for privileges actions. Being consistent in
reporting disciplinary actions to both the PDC and
NPDB facilitates transparent information sharing
with the various stakeholders who query these data-
bases to make informed decisions about physician
employment and licensure.

Cluster 5: Licensing and Disciplinary
Considerations

Recommendation 9: Consider revocation when

a physician repeatedly commits lesser acts of
wrongdoing, especially following remedial efforts.

The best predictor of future behavior is past behav-
ior, unless there are appropriate and effective inter-
ventions. Repeat offenses indicate that there may be
larger, more substantial issues with a physician’s con-
duct in the future.’* If permitted by state law, revoking
a physician’s license after repeated or escalating acts
of lesser wrongdoing that directly harm patients effec-
tively signals intolerance of these behaviors. Further-
more, revocation can also prevent harm to patients.
When physicians are found to have behaved egre-
giously, it is common to find that they have engaged in
several other forms of wrongdoing.%* For example, sex-
ual violations are nearly always preceded by boundary
violations such as inappropriate comments or touch-
ing. While these behaviors may occur without later
sexual violations, repeated instances demand close
monitoring.

Escalation of sanctions is appropriate up to and
including formal discipline and revocation, especially
when bad behavior persists. This would require that
SMBs keep well-organized and complete records of
complaints, investigations, and “non-actions” so that
they have the information needed to assess repeated
minor violations. If boards establish the triage process
recommended earlier, it should include collection,
retention, and monitoring of complaint-related data.
Emphasis should be on repeated offenses after train-
ing, warnings, or other prior remediation actions.

While boards should take “red flags” seriously,
they should impose disciplinary measures in a man-
ner consistent and commensurate with the severity
and frequency of the offense in question. However,
sanctions should not be trivial (e.g., a fine or warning
letter with no recommended actions for cultivating

behavior change), even for relatively minor offenses.
Interventions such as remedial education, Physician
Health Program involvement, practice monitoring,
etc., should be imposed swiftly in the interest of public
protection while the licensee is still in practice.

Rehabilitating and remediating licensee behavior
must be done explicitly, with intention and consis-
tency, and involve more than the mere passage of time.
Boards should clearly operationalize what constitutes
successful licensee rehabilitation and remediation
and require the licensee to take full responsibility
for all past actions. This might include: 1) explicitly
acknowledging and documenting licensee wrongdo-
ing to the extent possible even if the licensee was able
to formally “plead down” a criminal charge or expunge
their record, 2) requiring the licensee to work with
professionals to identify and address the underlying
root cause that led to the misconduct, and 3) mandat-
ing licensees to participate in ongoing “recovery” work
with professional oversight.

Recommendation 10: When physician behavior
is found appropriate for discipline, bring the
disciplinary recommendation to the full board for
approval.

Effective disciplinary action is commensurate with
the type and magnitude of wrongdoing done by a phy-
sician, as well as other contextual factors. Lenient dis-
ciplinary action does not effectively deter wrongdoing.
Bringing a disciplinary recommendation to the full
board for approval ensures that an instance of wrong-
doing is not being under-penalized (e.g., “a slap on
the wrist”) and that standards are being consistently
upheld. In many cases, physicians agree to a disciplin-
ary recommendation without full board involvement,
and this allows the action to be kept confidential; full
board involvement where a board committee or panel
takes an action ensures that the action becomes pub-
lic. Full board approval of an order can also ensure
that mitigating and aggravating factors are being
weighed appropriately and that licensee-specific attri-
butes, such as acceptance of responsibility and level of
insight, are considered.

Disciplinary orders should include clear instruc-
tions about how to comply with stipulations as well
as the necessary resources to fulfill them. To facilitate
this process and ensure consistency, SMBs should
compile a board-vetted list of pre-approved disci-
plinary actions, including remedial courses or course
providers and assessment programs. In the interest of
public safety, boards should consider shortening time-
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frames for completing remedial education from the
typical 6-12 months to 60-90 days.

Recommendation 11: Require all physicians to report
any serious disciplinary action (e.g., suspension,
probation, expulsion, being requested or allowed to
resign in liew of discipline) during medical school and
residency training at the time of their application for
licensure.

to identify wrongdoing or complaints that occurred in
other states.

Reporting unprofessional and problematic behavior
in medical school and residency can be inconsistent.
It is beyond the ability of boards to require medical
schools to keep records and report to SMBs, but part-
nering with medical schools and encouraging them to
report can help. Moreover, medical schools can sup-
port this partnership by communicating with medi-
cal trainees about the implications of errors, gaps,

Boards have myriad opportunities to adopt practices that can better protect
the public from harmful physicians without the need for legislative or
government action. These practices span several domains, including matters
of board composition and training, board outreach and education, internal
board operations, stakeholder engagement, and licensing and disciplinary
considerations. We hope that the summary and synthesis of these select expert-
informed recommendations can be a resource for boards as they seek to adopt
new policies and practices that improve their efforts to better protect patients.

Behavior that results in disciplinary action dur-
ing medical school is predictive of disciplinary action
by SMBs later in a physician’s career.5¢ By requiring
licensure applicants to report probationary and disci-
plinary action during medical school (including hos-
pital actions and adverse employment actions from
physician group practices) and sign a waiver that
permits the board to verify the information reported,
SMBs can identify physicians with a greater risk for
future wrongdoing. The same could be done during
residency. This is the practice followed by other pro-
fessional licensure programs; for example, admission
to the State Bar in every U.S. jurisdiction requires
applications to meet character, fitness, and other
qualifications in order to practice law.67 Collecting this
information can help SMBs be more proactive in their
approach to protecting patients.

When boards are made aware of disciplinary action
during training, they can more proactively monitor
physicians and take this information into account if
later misconduct is reported and verified. Interstate
medical licensure compact initiatives can further sup-
port proactive monitoring and information sharing
about physician conduct among groups of SMBs.%8 As
mentioned in Recommendation 9, boards may con-
sider license suspension or revocation when repeated
instances of lesser acts of wrongdoing occur; however,
such patterns may remain hidden when SMBs struggle

950

omissions, and dishonesty on a licensing application.
In some states that currently require reporting of dis-
ciplinary action during medical school, an applicant’s
failure to accurately and fully report this information
can result in denial of licensure.

Conclusion

There is a growing awareness of the role SMBs have
to play in protecting the public from egregious wrong-
doing by physicians. Too many cases of patient abuse
involve a large number of victims across a long period
of time. SMBs are often in a position to change these
circumstances when they establish and consistently
utilize and enforce policies, procedures, and resources
that are needed to impose severe disciplinary actions
in a timely and fair manner. Many improvements in
board processes require action by state legislatures,
changes to state statutes, and increases to SMB bud-
gets. While most of the actions we advocate in this
paper would be facilitated and enhanced by existing
or new statutes or regulations, and more frequently
increased budgets, most of them can be at least par-
tially implemented independently with modest bud-
getary impact in the short-term. The recommenda-
tions expanded upon in this paper are the result of
input from individuals of various roles and expertise,
including members of the FSMB, SMB members,
health lawyers, patient advocates, and other health-
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care leaders. Future efforts may wish to engage an
even wider range of stakeholders on these topics, pos-
sibly with a greater emphasis on engaging patient and
consumer advocates.

Boards have myriad opportunities to adopt prac-
tices that can better protect the public from harmful
physicians without the need for legislative or govern-
ment action. These practices span several domains,
including matters of board composition and training,
board outreach and education, internal board opera-
tions, stakeholder engagement, and licensing and dis-
ciplinary considerations. We hope that the summary
and synthesis of these select expert-informed recom-
mendations can be a resource for boards as they seek
to adopt new policies and practices that improve their
efforts to better protect patients.

Note

This project was supported by funding from the Greenwall Foun-
dation Making a Difference Program (PI: McIntosh). The authors
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