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This article examines the theory and empirical methods of recent 
studies of law and litigation. It argues that the recent interest in lon-
gitudinal studies of trial court dockets proceeds from a deeply rooted 
functionalist theoretical tradition in empirical work on courts. Func-
tionalist theory, through its sophisticated application in the work of 
James Willard Hurst, is described as the direct or indirect source of 
theory for longitudinal litigation studies. Though there are many 
reasons for suspecting that fuctionalist theory is inadequate, it has 
seldom been rejected through proper empirical testing of its hypothe-
ses. The theory, often poorly conceptualized, is discussed here in de-
tail. Hypotheses derived from a careful reading of Hurst and others 
are operationalized, employing data from the dockets of three West 
Virginia trial courts between 1870 and 1925, and a test of the hypothe-
ses is constructed taking advantage of the historical variation in the 
economic development of three neighboring counties. Conclusions 
supported by the analysis of these data are largely prophylactic. Re-
search can address the widespread problems of poor conceptualiza-
tion and data analysis that have limited the value of much longitudi-
nal trial court docket research. If court function is to continue to be 
the focus, theory, it is argued, must take account of the social organi-
zation of relations between litigants outside the courts, as well as the 
organization of the courts themselves. Data analysis must address 
the measurement of the power, litigation capacity, and perception of 
usefulness of litigation held by litigants. Illustrating the value of hy-
pothesis testing as employed here, it is contended, these conclusions 
about appropriate future directions and methods for longitudinal 
court docket research are based on properly supported findings. 

This essay presents a critical evaluation of one of the principal 
continuing theoretical traditions underlying work on law and so-
cial change, one based largely on the theories of Emile Durkheim 
and Max Weber. This tradition, whose roots extend back to the 
earliest studies of the sociology of law, has recently inspired im-
portant new empirical work on law and social change in the form 
of longitudinal studies of trial court litigation. While these studies 
represent a promising new method of examining the relationship 
between law and society, they also present challenging problems 
that often accompany the use of functional theory to describe the 
relationship between law and social change. In this essay I will 
critique this empirical research tradition and suggest an alterna-
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tive approach that is more attentive to the historical position of 
particular classes of social actors and the patterns of relationships 
they develop over time. 

I will use the term "normative effects theory" to refer to the 
legacy of nineteenth-century theory about the function of law. Re-
duced to its simplest terms, normative effects theory holds that 
law responds directly to the needs of other institutions for order 
and conflict resolution. My examination of this theory in the first 
two parts of this article seeks a clearer understanding of the pro-
cess by which law affects other institutions and of the part played 
by litigation in producing these effects. 

As I develop my argument, I will draw on a study of the role 
of courts and law in the industrialization of three southern West 
Virginia communities between 1872 and 1925. In the third section 
I describe the design of my research. 

In part four, I use the West Virginia data to reexamine norma-
tive effects theory, to evaluate its usefulness as a guide for further 
research, and, on the basis of the findings, to suggest the most 
promising directions for future study. 

My results suggest that the process of dispute resolution in 
these West Virginia communities was resource dependent and that 
actors with sufficient capacity used litigation at their discretion, 
discretion that was guided by historically specific interests and the 
development of relationships between classes of litigants over 
time. I conclude that our theories about the function of law could 
be more usefully grounded in a better understanding of the histor-
ical position of classes of litigants and their relationships to one an-
other than in the hypothesis of a generalized functional relation-
ship between law and society. 

I. NORMATIVE EFFECTS THEORY OF THE FUNCTION OF 
CIVIL LITIGATION 

According to classic theory, law supports or aids the perform-
ance of other social institutions. The simpler version holds that 
law is a "double institutionalization" of existing norms of action 
(Bohannan, 1967: 45). Law therefore reflects the solidarity of the 
social community (Durkheim, 1947). Thus, the content of legal 
doctrine is a good guide to the way relationships in other institu-
tions are structured (Lempert, 1972). When patterns of acceptable 
behavior break down, law is available to restore the breach. When 
those patterns change, law creates a new social solidarity consis-
tent with an underlying division of labor. However, few would ac-
cept this description of the function of law without qualification. 
For example, there are obvious instances in which law is used to 
initiate change. There are, in addition, instances in which we 
would be hard put to find a consensus on an existing social prac-
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tice but where, nevertheless, legal rules specify a pattern of behav-
ior that will be enforced through state intervention. 

There is a related, more complex version of this same theory, 
which holds that legal institutions stand apart from society as le-
gitimate, rational dispute resolvers (Weber, 1967). When social re-
lations have no autonomous mechanism for protecting expecta-
tions and maintaining stability, law plays a significant role in 
maintaining orderly behavior. This interpretation of Weber has 
become a widely accepted starting point for discussion of the func-
tions of legal institutions (Trubek, 1972). Thus, it is commonly 
agreed that law reflects the needs of other institutions, even when 
law does not incorporate their norms for behavior. For instance, 
law aids the development and maintenance of the market by ratio-
nalizing and ordering competitive economic relationships (Weber, 
1967; Hurst, 1964); it controls deviance arising from the strains of 
differentiation in the work and nonwork roles of individuals 
(Durkheim, 1947; Smelser, 1959); and it makes possible the institu-
tionalization of roles and values necessary for the development 
and operation of complex societies (Bohannan, 1967; Mayhew, 
1968). 

Both the simpler "breakdown" and more complex "relational-
izing/legitimating" versions of normative effects theory share cer-
tain features. First, the theory equates law with rules or doctrine. 
Second, it treats law as systemic, determined by the needs of the 
community. Third, it portrays a world in which actors in "trouble" 
turn to law, which responds with a solution. Finally, it holds that 
a solution takes the form of intervention in which a rule imposes 
new behavior on the actors.1 A recent assertion of this general 
view may be found in a study concluding that the emergence of 
worker's compensation laws was a response to the breakdown of 
the existing system of compensation for industrial injuries based 
on tort law: 

Social change may be revolutionary, but it normally comes 
about in a more-or-less orderly manner, out of the con-
scious and unconscious attempts of people to solve social 
problems through collective action . . . . In mature socie-
ties, law will be an important indicator of social change; it 
is institutional cause and institutional effect at the same 
time, and a part of the broader pattern of collective percep-
tions and behavior in the resolution of social problems 
(Friedman and Ladinsky, 1967: 50-51). 
This theory has immediate implications for the study of trial 

courts. Litigation reflects the needs of other institutions for dis-
pute settlement. One conclusion from both the "breakdown" and 

1 A fifth feature that is perhaps shared by normative effects theory in-
spired by Weber is the unidirectionality of the effect of turning to law for solu-
tions. In other words, modern society is assumed to move progressively to-
ward a greater need for legitimation and rationalization and toward more law. 
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"rationalizing/legitimating" versions of the theory is that the 
amount of law (and independently the amount of litigation) will 
increase inexorably over time (see, for example, Diamond, 1971; 
compare Friedman, 1986). The reasoning underlying this hypothe-
sis is that the increasing complexity of modern society combined 
with a decline in the frequency of mediating social ties between 
disputing persons creates an increasing need for intervention to 
settle disputes. While at a rhetorical level we frequently seem in-
clined to accept such a view of litigation trends, both common 
sense and recent scholarship show that litigation bears a much 
more complex relationship to social and economic development. 
Among others, Hurst's (1964) study of the Wisconsin lumber in-
dustry and Macaulay's (1966) study of the relationship between 
auto manufacturers and their franchisees show that legal institu-
tions affect decisions by persons who may not be involved in litiga-
tion. Businesses spend much of their time planning how to avoid 
litigation, and in many industries such practices as commercial ar-
bitration keep many disputes with legal issues from ending in liti-
gation (Macaulay, 1963). Thus, litigation may be only a part, in-
deed a not very important part, of the total contribution of law to 
the maintenance of other institutions. Attempts to test the hy-
pothesis of a monotonic, increasing relationship between social de-
velopment and litigation have only reinforced the distinction be-
tween litigation and "legal activity" (Toharia, 1973; Mcintosh, 1983; 
Grossman and Sarat, 1975). This research seems to show that 
while "legal activity" increases with social development, the rela-
tionship between litigation and social development may not be in-
creasing at all, but may follow a different pattern specific to litiga-
tion as contrasted with other effects of law. 

Even rejecting the implication that increasing complexity and 
alienation in society will by themselves lead to steadily increasing 
amounts of litigation, there is still a substantial core of normative 
effects theory suggesting that rapid change leads to conflict or 
breakdown in the social order and a need for intervention through 
law (Parsons, 1964). Hurst's (1964) study of law and economic de-
velopment in late nineteenth-century and early twentieth-century 
Wisconsin has played an important part in stimulating research 
testing this version of the relationship of law to social develop-
ment. In his work law is a repository of community values that ac-
tors facing "problems" created during economic development turn 
to for answers. Hurst (ibid., p. 4) makes no claim that all private 
relationships were influenced directly through litigation, but ar-
gues that private relationships nevertheless were to an important 
degree guided by law: 

The facts of hard-paced exploitation of the Wisconsin for-
est are neutral in implication, possibly consistent with wise 
or with wasteful over-all use of resources. But the combi-
nation of quick commitment and lasting result raises sharp 
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issues of social order. These are issues to which the law 
must answer. They are not issues for law alone. . . . But it 
is the law's special function to legitimize the allocation of 
decision-making power in the society and to hold power in 
some measure accountable to the ends of human welfare 
which justify it. 

To the extent that his description forms a coherent account of the 
relationship of law to economic development in which economic 
development produces a need for authoritative guidance for pri-
vate relationships in conformity with core community values, the 
implications for civil litigation seem clear. Whether the bulk of 
private disputes are the subject of litigation, the proportion of com-
mercial relationships that result in litigation should rise with eco-
nomic risk taking and pressure to extend development of re-
sources during rapid economic growth. The theory also implies 
that the litigation rate will decline once business relationships be-
gin to develop on the basis of settled expectations, determined in 
part by law. As evidence of this relationship Hurst pointed to the 
rapid rise in appellate litigation and to the adoption of legislation 
during takeoff in the Wisconsin lumber industry. Both litigation 
and legislation were focused on the availability of natural re-
sources for the most economically productive use, the supply of 
capital (in this case cheap land), security for unpaid wages, and 
commercial contract performance. 

Hurst's research has stimulated further work in large part be-
cause, as in so many of his other studies, he is such a careful ob-
server of the details of the legal process. Indeed his account is so 
complete he allows us to raise questions about the rationalization/ 
legitimation hypothesis itself on the basis of his descriptions of the 
lumber industry in Wisconsin. First, in his case study the common 
law produced manifest dysfunctions. It was a source of problems 
as well as a source of authoritative guidance. Some areas of law 
changed quickly in response to perceived problems, for example, 
the law relating to the liability of railroads. But in other areas 
problems persisted, for example, the laws relating to the waste of 
the environment. Second, Hurst is candid enough to acknowledge 
that the law was stable throughout the period he studied in part 
because of the political hegemony of the economic interests that 
profited most from a laissez-faire economy (compare Genovese, 
1985). Hurst comes close to admitting that his concept of consen-
sus, and thus the idea that law is rational according to some dis-
cernible standard, are problematic when he acknowledges that the 
community is made up of opposed interests, some of which are 
dominant for long periods. Third, there were important unex-
plained differences in the legal behavior of significant actors in the 
Wisconsin lumber industry. Hurst notes that the Weyerhauser 
Lumber Company and other large companies rarely litigated, 
while marginal enterprises seemed to litigate more frequently. 
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Having called our attention to the resistance of the law to change, 
the role of politics in legal change, and the differences in the rela-
tionship of significant actors to litigation, Hurst fails to reconcile 
these aspects of Wisconsin's legal history with his theory that law 
is a response to the need of a community for social order.2 

Yet Hurst's theory of law and change continues to have a pow-
erful influence over the questions addressed in empirical studies. 
Subsequent research on litigation in the United States has taken 
for granted that social differentiation and integration during or 
following industrialization and modernization were central in de-
termining litigation trends and that the critical time period in 
which they affected litigation was the late nineteenth century and 
early twentieth century.3 

In sum, there are many reasons to be skeptical of both the 
simple and the complex versions of normative effects theory. The 
hypotheses that legal rules produce social order and, further, that 
actors in the midst of social breakdown or change will, with any 
degree of predictability, turn to law for assistance in restoring or-
der and stability require many questionable assumptions about the 
availability of legal process and about why litigants litigate. But 
research to date simply fails to provide a basis for accepting or re-
jecting the usefulness of these hypotheses. Theory testing should 
begin with the clear specification of the predicted relationships, 
and in my view the failure to do this has made it difficult to assess 

2 Others have noted the undercurrent of functional theory beneath his 
otherwise excellent and broader historical narrative (Genovese, 1985; Gordon, 
1976). For less ambivalent criticism, see Harring and Strutt (1985) and 
Tushnet (1972). In this essay I take more of Hurst at face value in order to 
operationalize the widely held theory his work represents. For a review of 
functionalist theory of law see Schur (1968: 79-85) and Parsons (1964). For a 
review of standard critiques of functionalism, see Zeitlin (1973: 3-60) and 
Gouldner (1970: 144-148). 

3 Among the most sophisticated to follow in the wake of Friedman and 
Percival's (1976) research is a study of trends in litigation in the St. Louis Cir-
cuit Court over 50 years (Mcintosh, 1983). The study is almost alone in its ex-
plicit testing of hypotheses about the function of trial court litigation. 
Although the data analysis employs highly sophisticated quantitative tech-
niques, too little attention is given to the careful construction of hypotheses 
about the relationship between change and litigation predicted by normative 
effects theory. For example, Mcintosh uses the entire civil caseload of the 
court to construct a measure of the litigation rate, rather than selecting cases 
appropriately related to particular types of social change. Also, the author's 
use of size of the industrial labor force and population density to measure eco-
nomic change constitutes a misspecification of the most plausible version of 
the theory, which predicts a relationship between the rate of litigation and the 
rate of change (see the next section of the present article). Other recent re-
search, in explicit or implicit response to contemporary concerns about litiga-
tion explosion, has found it sufficient to demonstrate that no simple or linear 
relationship exists between time and litigation or between indicators of the 
quantity of economic activity and litigation, and has avoided careful examina-
tion of the underlying theory (see, e.g., Daniels, 1985; Blankenburg, 1982). Ka-
gan's (1984) use of data from these same studies to examine alternative hy-
potheses about the sources of debt litigation provides a valuable example of 
the much needed application of theory. 
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Figure 1. Normative Effects Model 

the strengths and weaknesses of even the simplest hypotheses of 
normative effects theory and to move beyond them. 

II. INTERPRETING NORMATIVE EFFECTS THEORY 
In this part of the paper, I will examine normative effects the-

ory in greater detail, exploring its most plausible applications, ex-
amining problems of operationalization and measurement of the 
relationship between change and litigation, and discussing the 
form the relationship might take in specific instances. 

We may begin by constructing a general model of the relation-
ship between change and law predicted by normative effects the-
ory. The model represented by Figure 1 implies a role for trial and 
appellate courts as norm setters and norm enforcers. The theory 
implies that the more that social transactions are subjected to the 
effects of change, the more actors in those transactions turn to 
courts for dispute settlement and for appropriate norms.4 In the 
following two subsections I will give reasons for believing that this 
general model is implausible, because of both its omission of the 
social organization of dispute processing and its inherent ambiguity 
regarding actor motivations and the impact of change. Neverthe-
less, I will argue that an empirical test of the model is possible and 
desirable for two reasons. First, the general model has not been 
adequately tested, and its status in empirical research is therefore 
uncertain. Second, carefully interpreted, specific applications of 

4 Hurst (1964: 294) again provides an illustration. The primary function 
of contract law, according to him, is to preserve the market structure by pro-
tecting private choices and insuring the broad dispersion of decision making. 
Both of these goals are accomplished by giving effect to private agreements. 
While Hurst was under no illusion about the proportion of business transac-
tions that were actually viewed by a court, he noted the great rise in litigation 
at the height of the lumber industry, before the forests were cut to exhaustion. 
Thus, the relationship between social conflict and social control through law is 
quantitative (see Black, 1976). He argued that the rise in litigation was the re-
sult of the breakdown of the market due both to the uncertainty about appro-
priate business practices applied under new circumstances and to the breach of 
contract caused by miscalculations under changing business conditions. By al-
tering the circumstances under which transactions were undertaken, social 
change made entrepreneurs more dependent on law through litigation as well 
as by other means. Out of the resolution of such "trouble cases" grew the role 
of the courts as dispute resolvers, norm setters, and ultimately conflict reduc-
ers. Not every contract ended in court, but the effect of rapid change in the 
social organization of business relations was to create a demand for more law. 
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the model are plausible. I will develop two such interpretations, a 
curvilinear5 model and a multifactor model. 

A. Using Litigation Rates to Measure the Function of Law 
Normative effects theory assumes that the primary activity of 

courts is to resolve disputes both by ending specific conflicts and 
by setting norms that actors use to resolve conflict.6 Cases reflect 
the dispute settlement activity of courts.7 One way of measuring 
the depth of involvement by courts is to look at the proportion of 
all transactions or social relationships of a given type that end in 
litigation.8 Litigation rates, defined as the proportion of transac-
tions or social relations ending in litigation, are one measure of the 
function, or the degree of involvement of litigation in patterns of 
behavior outside the legal system.9 

5 The term "curvilinear" means that if the relationship were depicted on 
a graph instead of as a straight line, the relationship would be represented by 
a curve indicating a change in the relationship over time. Substantively, it 
means that in the early stages of industrialization, for example, litigation may 
rise with increases in industrialization, while in the later stages, litigation may 
actually decline as industrialization reaches maturity. 

6 The dispute resolution activity of courts is sometimes thought of as the 
primary contribution of law. An assumption is thereby made that without at 
least occasional sanction, law has no normative effect. This view is apparent 
in, for example, Macaulay's (1963) characterization of business transactions as 
"non-contractual." These transactions, as well as those that are committed to 
commercial arbitration, are conducted with the knowledge that the law sets 
boundaries to autonomy. Friendly business relations can sour and arbitration 
awards are enforced by courts. Thus there may be normative effects without 
litigation. Hurst (1964) and others note that law may guide behavior without 
litigation in the course of transaction planning (see Galanter, 1983a). But the 
extent of this behavior and its dependence on the threat of sanction through 
litigation is not well understood. 

7 Cases are not the only measure of the contribution of law to dispute set-
tlement, for they may be settled en route to court, but with litigation as a pos-
sibility urging parties on (see Lempert, 1978). 

B We may argue that when the proportion of disputes that are litigated is 
high, courts may be said to play a major role; when the proportion is low, re-
gardless of the absolute number of cases, the role of courts is less significant. 
Of course, the rate of litigation is mainly a measure of the demand for formal 
dispute resolution and does not measure the impact of legal decisions. We may 
doubt its adequacy as a measure of the dispute resolution function of law in 
situations in which, for example, a single litigated case is followed by major 
changes in behavior by actors who chose to comply rather than face similar 
sanctions. It is possible that this is characteristic of particular types of disputes 
and actors (e.g., those with high visibility). If so, this possibility is of less con-
cern if our primary objective is comparison of the significance of similar litiga-
tion in two or more time periods rather than comparison of litigation rates 
across types of situations. Litigation rates, defined as the proportion of trans-
actions or social relations ending in litigation, are one measure of the function, 
or the degree of involvement of litigation in patterns of behavior outside the 
legal system. A full understanding of the function of courts with respect to 
the resolution of conflict in social relations requires a detailed examination of 
the origins of litigation and the impact of the legal process on subsequent be-
havior (compare Galanter, 1983b and Black, 1970). 

9 Other civil litigation research has defined the litigation rate differently. 
Lempert (1978), for example, chose the proportion of disputes litigated as the 
best measure of a court's function. In practice, however, his measure of dis-
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There is an initial problem in using litigation rates this way: 
The cases we count ultimately represent "legal" rather than "ac-
tual" disputes. A disagreement over who ought to pay for a new 
fence between yards is an actual dispute. If it became a legal dis-
pute, it might concern contract rights, property rights, or a 
number of other issues that could be raised in one or more law-
suits. A single underlying conflict, therefore, may result in a se-
ries of lawsuits. In the common law system of pleading, a single 
transaction that is the subject of litigation may result in the filing 
of separate pleadings to resolve the merits, to seek attachment, 
and to seek execution on a judgment.10 On the other hand, in 
some situations disputes are more numerous than cases, as, for ex-
ample, in a class action that involves the rights of many individuals 
or a bankruptcy proceeding that concerns the rights of many credi-
tors. Further, the boundaries of actual and legal disputes may not 
be the same in the sense that parties with practical interest and 
whose behavior has determined the need for litigation or who will 
absorb its effects are not the only parties with legal interests in the 
litigation. By choosing to count cases, therefore, we ignore some 
obvious sources of distortion in this measure of dispute resolution 
by courts.11 

putes is an attempt to develop a proxy for the transactions out of which dis-
putes arise, and change in the rate of disputing is treated as an intervening fac-
tor affecting the civil litigation rate. Likewise, other research has treated civil 
litigation as a reflection of conflict as well as a reflection of the disputing pro-
cess without giving careful attention to either selecting a measure of the func-
tion of litigation or to controlling intervening factors. Only the Civil Litigation 
Research Project (CLRP) of 1980-81 has treated dispute resolution as a sepa-
rately measured stage in the link between conflict and litigation. However, 
even the project ignored relevant theory of social organization in defining the 
meaning of "dispute" and in conceptualizing the relationship between a dis-
pute and its context (Kidder, 1980-81). 

10 The rules of civil procedure change, thus creating inconsistencies over 
time as well as across different types of disputes. Further, the effect of such 
formalities of substance and procedure may be to render only part of a griev-
ance or dispute legally cognizable. For example, a portion of a claim may be 
barred by the statute of limitations or, more abstractly, not recognized as a 
cause of action at all (e.g., invasion of privacy prior to the twentieth century). 
West Virginia was remarkably free of such changes, at least in civil procedure, 
for common law pleading was not abolished in the state until after 1940. 

11 Other serious problems in the use of litigation rates as a measure of 
function have been widely discussed, the most important of which is the selec-
tion of the base. To construct a litigation rate, we must select a measure to 
represent the number of social transactions out of which litigation might arise. 
The universe of transactions or relationships in which the effects of litigation 
are being observed is usually impossible to measure directly. Population has 
been widely used as a surrogate for the volume of transactions out of which 
disputes arise. A surrogate for the base, which is analogous to population and 
more suitable for commercial litigation, might be the number of businesses in 
the jurisdiction. Or, since we are interested in the impact of economic change, 
a still better choice is the number of businesses involved in the transactions 
subjected to the conditions of economic change in which we are interested. 
The number of businesses will be a good substitute for the actual number of 
transactions as long as we believe that the ratio of transactions to businesses is 
relatively constant. But for research considering a substantial period of time, 
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There is an even more serious reason for questioning the rela-
tionship between litigation and disputes. Normative effects theory 
says that the need for dispute resolution and thus for litigation is 
directly related to the amount of conflict, which in turn is stimu-
lated by social change. However, the theory does not take into ac-
count dispute processing itself as a factor affecting litigation rates. 
Only a small proportion of all disputes are litigated. Changes in 
the litigation rate may be due to changes in the proportion of dis-
putes litigated as well as the proportion of underlying transactions 
resulting in disputes. A more accurate representation of the causal 
sequence might be as in Figure 2.12 

The normative effects model ignores the process of dispute 
resolution by courts, including the way in which conflicts arise, are 
transformed, and expand to include third parties or formal dispute 
resolution institutions and the impact each of these has prospec-
tively on each potential disputant. Results from the Civil Litiga-
tion Research Project suggest that each set of social transactions 
that are potential sources of conflict may have its own dispute res-
olution pattern.13 To permit the examination of the relationship 
between economic change and law, such variations in process must 

this will generally not be the case. Many industries, including the coal indus-
try, underwent considerable consolidation in the fifty years between 1875 and 
1925. Thus, the number of companies may actually decline while the number 
of business transactions increases. Under these conditions this measure over-
states the true litigation rate. 'Phe volume of business transacted is a plausible 
measure of the number of transactions that avoids the problem of declining 
numbers of actors. But this measure, too, may be subject to a different prob-
lem. If both buyers and sellers are consolidating, the actual number of trans-
actions may be declining while production is increasing. In this case we would 
understate the true litigation rate. This may be the case in the coal industry, 
where many mines sent their entire output to a single buyer under a long-
term contract or were owned outright by the company they supplied. Deter-
mining the best measure of the litigation rate may require taking account of 
the structure of the relationships or transactions at risk to litigation. Changes 
in that structure over time may require using more than one measure of the 
litigation rate. 

12 I am indebted to Richard Lempert for pointing out that in addition to 
the relationships that I have described in Figure 2, there are many secondary 
and arguable relationships making the linkages among litigation, disputes, dis-
pute processing, and social change reciprocal rather than unidirectional, as I 
have represented them. Indeed, if the relationships were not reciprocal, it 
would not be possible to talk about the social control effects of litigation at all. 
The diagram traces only the first order effects of economic change on disputes 
and dispute processing. 

13 In suppressing the role of conflict (see Gouldner, 1970), functional the-
ories ignore variation introduced by differences among actors with different 
interests and unequal power. The dispute processing perspective reintroduces 
these actor variations as part of the explanation of the transformation of 
events at each stage of dispute processing (Mather and Yngvesson, 1981; Miller 
and Sarat, 1980-81). The debate about the general theoretical adequacy of the 
dispute processing paradigm of litigation, which is identified with the CLRP 
but is widely accepted, is reflected in Trubek's (1980-81) defense of the project 
and in critical comments both before and after the completion of the CLRP 
research (Kidder, 1980-81; Engel, 1984). Prior critics have made some of the 
same criticisms made in this essay. 
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Change ------ Institutional Factors l '""~·T~., 
Transactions ----~ Disputes -~--- Litigation 

Figure 2. The Causal Relationship Between 
Social Change and Litigation 

be controlled by considering contexts within which dispute resolu-
tion processes are constant or well understood. Within such a con-
text we must be able to understand the behavior of participants in 
the social transactions giving rise to conflict, including their partic-
ular interests and preferences for particular means that they are 
likely to employ to further them. These observations imply that 
the best research design is one in which the process of dispute res-
olution is measured directly. Where that is not possible, variation 
in dispute processing may be reduced by examining different kinds 
of disputes separately. The doctrinal label lawyers apply to cases 
is not necessarily the best way to distinguish types of disputes and 
dispute processes. Therefore, in the West Virginia research we 
used party pairings together with doctrinal labels as a better way 
of identifying cases arising from disputes processed in similar 
ways. 

B. The Relationship Between Social Change and 
Litigation Rates 
Normative effects theory predicts that social change will have 

a direct effect on litigation. Hurst (1964) and Friedman (1965) dis-
tinguish different types of actors and commercial transactions that 
are affected differently by economic development. Indeed, much 
of Hurst's history of the growth of the Wisconsin lumber industry 
is about the separate legal developments entailed by different 
kinds of "needs" (such as the need to protect private decisions or 
the need to insure adequate financial resources for growth) or dif-
ferent actors (such as lumber companies, landowners, lumberjacks, 
or railroads). In brief, he describes different relationships to law 
for different actors. So we are faced with an initial problem of de-
termining the precise process and its scope when Hurst refers to 
the role of law in releasing energy for private use. 

Casting this problem in terms of my own research on the de-
velopment of southern West Virginia's coal industry, economic 
takeoff altered the number, contents, and pace of business rela-
tions in the region. First, the railroad link with eastern markets 
was established. The decisions of railroad owners and financiers to 
build near the southern West Virginia coal fields triggered takeoff. 
The number of coal mining operations increased as did the popula-
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tion and the services that population required. We may safely in-
fer that there were also changes in the number and types of social 
transactions as a result of industrial growth. For example, the 
number of contracts concerning coal production increased between 
suppliers and coal operators, between operators and buyers or 
transporters, between operators and miners, and between mining 
companies and investors. A number of other legally relevant 
transactions also increased, such as forms of commercial credit; the 
sale, condemnation, and tenants' partitioning of common property 
that was mineral bearing or necessary for access to such property; 
the performance of labor under hazardous conditions in coal 
mines; and the conduct of business falling under various regula-
tory provisions of state law (including state incorporation, safety, 
and tax statutes). In addition, competition and opportunity in-
creased the level of risk-taking and led to new types of agreements 
for employing miners, marketing coal, financing mine construc-
tion, and leasing mineral rights. Finally, driven by an expanding 
national market, production soared. Not only were there more 
coal companies, but the companies also expanded their production 
at a rapid rate (or, almost as likely, failed at a rapid rate). 

Which of these changes produced the kind of breakdown and 
conflict that law responded to? Clearly for Hurst as well as other 
normative effects theorists, the instability of business conditions 
during takeoff and the new problems encountered created the op-
portunity for legal intervention. Not only were there more con-
flicts, but there were also fewer familiar or customary guidelines 
for resolving these conflicts. Of course these patterns could vary 
according to the type of underlying social transactions, situations, 
and actors. 

Normative uncertainty causing a rise in the litigation rate in 
the trial courts was likely to occur when the process of industriali-
zation had not yet settled into a routine. Thus we might expect a 
rise in both the trial and appellate litigation rates in the first 
county to industrialize in West Virginia. Counties that industrial-
ized subsequently might or might not involve the same actors. 
There might be no rise in the litigation rate at either level if the 
same actors were involved, unless new conditions raised new is-
sues. However, if the actors involved in later industrialization 
were different, the litigation rate might depend on the degree of 
transfer of business practices from the first region to develop. 
With subsequent industrialization it seems likely that the rate of 
appellate litigation would decline, since fewer critical issues would 
arise. But trial court litigation might have continued to respond to 
takeoff within the limited geographic area as operators, suppliers, 
and other regionally based actors worked out ongoing relations. 

Next, what was the scope of the expanded normative role of 
law during takeoff? What, for example, happens during "normal" 
or post-takeoff economic fluctuations? How is the rate of litigation 
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affected by business cycle fluctuations, depressions, wars, unioniza-
tion, or long-term routinization of business relations as well as 
other factors in economic change? Hurst has little to say about the 
effects of changes that do not implicate institutional establishment 
or reordering. Functional theory presumably envisions a constant 
role for law relative to the number of social transactions (and con-
flicts) in which norms are not in doubt or under challenge. The 
development of functional alternatives to litigation may explain 
the decline in litigation rates following takeoff. Thus, there is no 
particular reason to anticipate a rise or decline in the rate of litiga-
tion due to business cycle fluctuations other than as a reflection of 
change in the number of conflicts relative to the number of trans-
actions. 

We might argue, for example, that depressions and business 
downturns create conflicts due to inability to perform. The rate of 
litigation (but not the degree of normative instability) would then 
rise. On the other hand, we might also argue that business up-
turns increase the likelihood of breach of commercial agreements 
in order to take advantage of rising prices and thus lead to an in-
crease in the litigation rate. One, both, or neither of these patterns 
may hold for an industry depending on how changing economic 
conditions actually affect conflict. Further, even though norms are 
relatively stable, the litigation rate may vary depending on how 
businesses value litigation relative to other forms of conflict reso-
lution. For example, litigation may be more highly valued in times 
of depression than in times of relative expansion due to the 
greater number of alternatives available when markets are grow-
ing.14 Thus, the pattern that holds tells us something about how 
law is valued as a form of social control and has a direct bearing on 
a central theme of normative effects theory. 

What of long-term changes in the litigation rate predicted by 
the theories of both Hurst and Friedman? Hurst believed that the 
role of law and courts was critical during takeoff in Wisconsin. He 
also argued that law was an important vehicle for reflecting chang-
ing community values once the lumber boom had passed and that 
the nature of legal intervention changed to reflect new community 
priorities (from supporting private decisions to creating a fair dis-
tribution of resource utilization). Friedman, extending Hurst's ar-
guments into the middle of the twentieth century, adds that the 
shift of legal initiative from the courts to the legislature and the 
growing preference of businesses for private dispute settlement re-
sulted in a gradual decline in the importance of contract litigation 

14 It is also true that the cost of litigation as well as the reduced likeli-
hood of collecting on a judgment may be greater factors in depressed times. 
Therefore, while depressions will almost certainly increase the number of dis-
putes arising from debt, which will in turn increase the number of cases rela-
tive to the number of debts, it is not clear whether the number of cases will 
rise relative to the number of disputes (unpaid debts). 
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as a means of preserving order in commercial relations. At what 
point can we expect the long-term decline in the litigation rate 
predicted by Hurst and Friedman to occur? If a decline in litiga-
tion is associated with Progressive Era values (as Hurst argued), 
the two decades between 1900 and 1920 should reveal a decline in 
the rate of commercial litigation, especially litigation between 
businesses (independent of any effect of economic cycles, fluctua-
tions in production, or World War I). If, on the other hand, the 
causes of the decline are structural (e.g., changes in the organiza-
tion, control, and management practices of businesses; in the pat-
tern of social control by the state; in the organization and practices 
of the legal profession or any combination of political forces), the 
decline (if any) may depend on more particular circumstances gov-
erning relationships within or concerning the coal industry, the 
growth of monopoly capital in that industry, and its relations with 
the legal profession or with local, state, and federal government. 

III. THE WEST VIRGINIA CASE STUDY 
The ambiguity of normative effects theory permits a broad 

range of interpretations. To test the theory we must determine 
which concepts to operationalize and which relationships to ex-
amine. The fundamental insight is that conditions that force be-
havior into new patterns create conflict and the possibility of liti-
gation. I noted above that a frequent interpretation of normative 
effects theory is that civil litigation rates bear a generally curvilin-
ear relationship to industrial takeoff. I will describe how this hy-
pothesis can be tested using data from my study of litigation in 
West Virginia. 

As I also noted, more sophisticated interpretations of the hy-
pothesis are possible. To begin to account for this second, more so-
phisticated family of hypotheses, we must be able to distinguish 
between different levels and types of economic change on the one 
hand and between their effects on the rates of litigation arising 
from different social relationships caught up by industrialization 
on the other. These requirements place demands on the design of 
the research and on variable construction. 

In the following three sections I shall discuss each of these 
problems in turn. I first shall examine the selection of the juris-
dictions and time periods to distinguish between the effects of na-
tional (or regional) economic development and local or county eco-
nomic development. The research design helps distinguish 
between these levels of causation, regardless of whether we are 
able to represent all of the distinct factors at each level that may 
have influenced litigation rates. Next, I shall consider dependent 
variables, selecting three rates that represent litigation arising 
from distinct types of social relationships. I shall consider alterna-
tive measures of two of these rates. Third, I shall describe the in-
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Figure 3. County Population, 1870-1940 (10,000s) 

dependent variables and the plan for the analysis data used to test 
both the curvilinear and multifactor models of normative effects 
theory. 

A. Research Design 
The study examined civil litigation during the takeoff and 

maturation of the coal industry in three contiguous southern West 
Virginia counties from 1872 to 1925. The three counties were se-
lected to provide control of alternative explanations of the rela-
tionships between economic change and litigation. In two of the 
counties, Fayette and Raleigh, the takeoff of the coal industry be-
gan thirty years apart, in approximately 1873 and 1903, respec-
tively (see Figures 3 and 4). Both counties were similarly underde-
veloped economically before takeoff; both developed an industrial 
economy centered almost exclusively on coal. The third county, 
Summers, had no coal nor coal industry, but its largest city, 
Hinton, was the location of the headquarters of the Chesapeake 
and Ohio Railroad's Hinton Division and freight yard, which 
caused the county to develop first. After 1900 Summers developed 
no new industry, and its economy stagnated in comparison to the 
coal-producing counties.15 

15 The point at which industrialization began in each of the three coun-
ties was determined precisely by the development of railroad transportation. 
Hinton was strategically located at the junction of the New and Greenbrier 
rivers. The Chesapeake and Ohio passed through Hinton on its way up the 
New River Valley, and Hinton developed as an early center of regional trade. 
A list of businesses in the town in 1908 included 3 lumber and planing mills, 2 
major banks, 3 "modern" hospitals, 12 doctors, 14 lawyers, 3 weekly and 2 
daily papers, and 92 mercantile establishments (Miller, 1970), making Hinton 
the most important regional center. However, most of the county remained 
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The takeoff periods of the two coal-producing counties bracket 
a transition in the growth of the national economy, which between 
1870 and the end of the century was characterized by a series of 
crises and depressions that produced record business failures.16 As 
a result during the Progressive Era, roughly 1900 to 1920, there 

rural. Notwithstanding its critical influence before 1900, the railroad did not 
generate further economic development after its early years of establishment, 
and Hinton itself was surpassed early in the twentieth century in population 
and importance as a regional center by Beckley. By 1910, Beckley's population 
was already more than twice that of Hinton and the adjoining town of Avis 
due to the explosive impact of coal industry development in the county. In 
1890 Summers boasted 35 manufacturing establishments to Fayette's 42 and 
Raleigh's 15. In 1920, the number had declined in Summers to 34, while rising 
in Fayette to 63 and in Raleigh to 44. In 1880, Summers' land area was 73% 
agricultural compared to 42% in Fayette and 45% in Raleigh. In 1920, the pro-
portion had risen to 80% for Summers, while Fayette's was only 21 % and Ra-
leigh's 32%. 

16 According to the National Bureau of Economic Research, there were 
frequent fluctuations in the trade cycle between 1870 and 1900, with no less 
than 7 periods of severe business contraction between 1870 and 1900 (Fels, 
1959). The business failure rate reached a 30-year high in 1896 (the highest 
rate between 1878 and 1915). The business failure rate was at a sustained high 
between 1893 and 1898 and maintained such a rate for only one other brief pe-
riod between 1850 and 1900: from 1876 to 1878. After 1900 the business failure 
rate declined, reaching a single-year high in 1915 identical to the rate in 1896, 
although it was not sustained (see U.S. Department of Commerce, 1975). The 
cumulative effects of crises helped motivate the change in attitudes among 
business leaders that established the basis for the political alliance between big 
business and big government that underlay key Progressive Era reforms 
(Kolko, 1963). For an account of the tension between Progressive and reac-
tionary business leadership, see especially Weinstein (1968). For an assess-
ment of these attitudes among leaders in the coal industry, see Graebner (1976; 
1973). 

https://doi.org/10.2307/3053562 Published online by Cambridge University Press

https://doi.org/10.2307/3053562


MUNGER 73 

was a marked shift in the outlook of many industrial leaders in 
favor of moderating the effects of competitive markets through 
collective and public strategies. Whether as the result of this 
change or some other combination of forces, the early decades of 
the twentieth century were marked by both a sharp trend toward 
mergers and fewer economic crises (Kolko, 1963). 

If the part played by law was related to the transformation of 
the local economy, the patterns of civil litigation in each of the 
three counties should have been quite distinct. The pattern in the 
two coal counties should have been similar but should have oc-
curred at different times, while the pattern in the third county 
should have responded to its own pace of development. If, on the 
other hand, the role of law was specific to the last quarter of the 
nineteenth century, the litigation patterns in the two coal counties 
should be different in form as well as spacing. If there was a 
change affecting litigation that extended across the entire coal 
economy or all businesses, for that matter, there should have been 
a similarity in the patterns of litigation occurring in all three coun-
ties at one time. It is quite possible, of course, that more than one 
of these patterns existed. If this is so, a number of predictors may 
be significant in each county but with different predictive power. 

The contrasting patterns of national and county economic de-
velopment permit the examination of the relative influence of dif-
ferent levels of national and local change on litigation. It is quite 
likely that the effects of such change interact. For example, some 
aspects of national economic change may have their greatest im-
pact on litigation in the early stages of regional industrialization, 
while others may have more effect at later stages. The research 
design permits us to organize the data by county and time period 
to explore this interaction (see Table 1). 

This study employs data from the state circuit courts of the 
three counties between 1872 and 1925 and for the single years 1930 
and 1940.17 Information about every adversarially styled proceed-

17 The beginning date was selected because it is the date of West Vir-
ginia's second constitution, which substantially altered its court system. This 
constitution remained in effect until 1974. Further, Summers County was 
formed in 1872. Since order books rather than civil docket books were used in 
this study, only cases called by the clerk at a court session are included. How-
ever, the common law rules followed by the circuit courts required that all 
cases in which there had been a return of service be called at each court ses-
sion, even if only to be put over to the next session. Cases settled before being 
heard were entered as having been settled. Cases in which there had been an 
"office judgment," that is, a judgment entered by the clerk at his own office 
sessions, called "rules," were entered as judgments of the court in the order 
books. The principal drawback of using order books is that occasionally there 
were substantial delays between the filing date and the date on which a case 
was first called by the court. This is similar to the problem in all docket stud-
ies of matching cause with effect, since filings often occurred long after the 
events that provoked them. At a higher level of abstraction, the problem is 
conceptual, since functional theory assumes an automatic link between conflict 
and litigation, while experience with real court systems reveals the degree of 
discretion involved in invoking legal process in dispute resolution. 
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Table 1. Economic Development in Three West Virginia Counties, 
1872-1925 

Period 

1872-1900 
1901-1925 

Fayette 

takeoff 
maturity 

Raleigh 

rural economy 
takeoff 

Summers 

takeoff 
stagnation 

ing in the law and chancery order books of the circuit and county 
courts of the three counties was recorded and reduced to machine-
readable form.18 Thus virtually the entire docket of the courts of 
general jurisdiction of the three counties for a fifty-three year pe-
riod was available for analysis.19 Unlike many previous studies 
which either drew samples or used data separated by five- to fif-
teen-year intervals, the West Virginia data make it possible to ex-
amine trends in litigation with considerably greater accuracy. This 
collection strategy also made it possible to track the litigation his-
tories of particular litigants, for example, large enterprises. To-
gether with information about individual coal companies reported 
in the annual statistical reports of the West Virginia Department 
of Mines, it has been possible to link the economic and litigation 
history of some individual businesses for the period of the study. 

B. Constructing Litigation Rates 
A major problem of normative effects theory is determining 

precisely where and when the predicted effects occur. The theory 
has been operationalized in previous studies using rates based on 
the entire civil caseload as a measure of the effects of industrializa-
tion litigation. While Hurst's theorizing is rarely more specific 
than this, as noted earlier, his history suggests that different actors 
had different relationships to law. His implicit normative effects 

18 Since the circuit courts handled much administrative business, such as 
the appointment and payment of court and county officers, some matters were 
excluded. The rule of thumb was the formal adversarial structure of the pro-
ceeding. This rule erred on the side of generosity. Name changes, uncontested 
adoptions, and appointments of guardians and trustees of charitable institu-
tions all were included, although they were not adversarial proceedings in a 
practical sense. Since the analysis of the data reported here relies on the care-
ful selection of litigants, these peripheral matters are not generally included. 
Where they are because a company was listed as plaintiff, I would argue that 
they are a point of contact between an enterprise and formal judicial authority 
and thus properly belong in the study. Functional theory does not suggest that 
some uses of judicial authority were functional and others were not. 

19 The data reported do not include issues before the justices of the peace, 
who handled matters involving up to $300 in value and some misdemeanors. 
They could not handle cases involving title to land. Matters involving less 
than $25 in value were not appealable to the circuit courts. These jurisdic-
tional limits remained constant throughout the period of the study. The pro-
gress of inflation meant that as a practical matter more and more cases came 
within the exclusive jurisdiction of the circuit courts between 1872 and 1925. 
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theory thus potentially predicts different trends for the rates of lit-
igation by classes of actors affected in different ways by industrial-
ization. 

I have chosen to look at three representative rates of litiga-
tion, recognizing that others might have been used. Each of these 
presents a conceptually compelling reason for selection. I will look 
at changes in the rate of litigation by companies against other com-
panies (the company/company rate), the rate of litigation by coal 
companies against other companies (the coal company/company 
rate), and the rate of litigation by companies against individuals 
(the company/individual rate). The company/company rate will 
reflect the effects of economic change on the entire business com-
munity, capturing in particular the effects of industrial takeoff on 
contract litigation.20 The coal company/company rate demon-
strates the effects of industrialization on the primary industry of 
southern West Virginia.21 According to the logic of the theory, the 

20 Construction of each rate required selecting the most appropriate 
proxy for the number of transactions or relationships out of which litigation 
might have arisen. For example, coal production may be a good proxy for the 
number of commercial transactions within the coal industry and a particularly 
good proxy for the number of transactions between coal companies and other 
businesses. Other surrogates are also plausible. Population has been used as a 
base for litigation rates in many studies, but makes less substantive sense for 
litigation between businesses. By analogy to population, the number of mines 
or mining companies might be a plausible base. The number of mining compa-
nies represents the number of actors in a given industry, while the number of 
mines (eventually considerably larger than the number of companies) repre-
sents the number of producing units, with independent management in local 
matters, with which other actors had to transact business. Rates constructed 
on all three bases were compared. Inspection of the graph of the rate based on 
production suggested using a transformation of coal production as a base for 
the company/company litigation rate. Using the natural log of the amount of 
coal produced removes the effects of the extreme change in the scale of coal 
production. The four rates have strong similarities, rising in the early stages 
of Fayette's industrialization, sharply rising in the 1890s and just before World 
War I, declining sharply during the war, and rising again in the depressed 
economy after the war. The similarities are encouraging because they suggest 
that the exact measurement of the litigation rate may not be critical. I will 
employ the natural log of coal production for each county as a base. In making 
this choice I gain substantive significance for the litigation rate in terms of the 
theory to be tested, but I lose easy ihterpretability of the strength of the effect 
of particular predictors since the measure is now expressed in terms of cases 
per logarithmic unit rather than cases per million tons of coal produced. The 
choice of units will in general depend upon the objective of the research. A 
side benefit of using the log of coal production is that the relationship between 
independent and dependent variables is more nearly linear than if coal pro-
duction had been used as the base. This is not the only possible choice, how-
ever. The differences among these four measures of the relative magnitude of 
the involvement of the courts in commercial transactions are a reminder that 
litigation rates are at best only a crude indicator of function, and the choice of 
measure may have an important effect on the results. 

21 Similarly, three potential coal company/company litigation rates were 
constructed on the basis of the number of mines, the coal production, and the 
natural log of coal production. Again, the different rates yielded trends with 
strong similarities. I have chosen to use the natural log of coal production as a 
base for the reasons explained in connection with the company/company rate 
in n. 20 above. 
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effects of industrialization on coal company/company litigation 
should be stronger and clearer than its effects on the business 
community as a whole. The company/individual litigation rate 
will reflect the impact of changes in relationships between compa-
nies and another class of actors that was affected by industrializa-
tion in different ways from companies.22 The impact of industriali-
zation on litigation arising from employer/employee, landlord/ 
tenant, retailer/consumer, or railroad/right-of-way-owner relations 
may be quite different from its impact on the other two litigation 
rates. 

The simplest normative effects hypothesis is that all three 
rates of litigation will rise during industrial takeoff, since a broad 
range of social relationships falling into each of these subgroups 
will be affected by the changes that accompany the establishment 
of industry in a rural region. If all three litigation rates increase 
with rapid economic growth, the theory becomes more plausible 
because it predicts that the need for normative ordering provided 
by law should rise whenever there is a change or breakdown in so-
cial relations. Given the same interpretation of the theory, if there 
are differences among these three litigation rates, normative ef-
fects theory will not help explain them. 

By using three litigation rates we can consider the validity of 
the more sophisticated version of normative effects theory by ex-
amining the effects of economic change on each. If there are dif-
ferences among the rates, I will attempt to determine whether the 
stresses of industrialization caused them, as predicted by norma-
tive effects theory, or whether other factors were responsible.23 

22 The company/individual rate has been constructed using population as 
the base. Many of the relationships underlying these transactions, such as 
credit arrangements and consumer purchases, are widely dispersed in the gen-
eral population, making adult population a plausible surrogate. Subclasses of 
legally relevant transactions, for example, conflicts between mine owners and 
strikers, affect much more limited populations. A more accurate representa-
tion of the base for this rate might be constructed as a weighted average of 
subclasses of the general population based on plausible estimates of the likeli-
hood of litigation against them. Such a complex estimate has not been under-
taken here. 

23 For Summers, the log of Fayette coal production has been used as a 
base for the company/company rate. This is far from ideal, particularly since 
one of the purposes of choosing Summers was that its experience during the 
industrialization of the region was so different from that of the other two 
counties. Yet there are few alternatives. Trackage of the Chesapeake and 
Ohio is not available, and even if it were, does not necessarily reflect the rail-
road's economic effect on the county. No other annual measures of the 
county's economic base are available in the state auditor's reports. Comparing 
rates across jurisdictions in the way I propose assumes that the base used has 
uniform validity over time and across the three counties. Over time the valid-
ity of a measure of coal industry activity is likely to be increasingly reflective 
of commercial transactions, but of course this might easily be treated as a hy-
pothesis, particularly for Summers. Further, we can compare only trends, not 
the relative sizes of the rates. Summers is a smaller county than the other 
two, yet the base used for Fayette and Summers does not take account of this 
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C Independent Variables and Data Analysis 
In practice Hurst's (1964) rather simple model of the relation-

ship between law and industrialization leads him to complex his-
torical research on the many different "needs" of different actors 
in the Wisconsin lumber economy. Yet he views economic expan-
sion as driving society in new directions and therefore as concen-
trating the need for normative intervention in particular periods. 
Rostow's (1948) concept of economic takeoff captures the sense of 
intense growth leading to the reordering of a broad range of social 
relationships. Since we now face the task of creating objective 
measures of concepts in the model, how do we locate takeoff con-
cretely in time and space? 

Takeoff has many possible definitions. Following Hurst's the-
ory, normative reordering could occur at many levels of the soci-
ety, including fundamental shifts in the moral outlook, more local-
ized development of forms of social organization appropriate to 
local industrialization, and changes in specific ongoing or episodic 
social relations of a community and in the relationships between 
particular entrepreneurs. A one-time change in moral outlook or 
state legal rules might have been sufficient to "solve" problems 
leading to some types of conflict (when "solve" is used to mean re-
ducing the number of disputes-although not necessarily the 
number of grievances-that social transactions generated). Such 
effects at the state level might cause a one-time intervention by 
the legislature or court of appeals, not repeated for takeoff in each 
county. On the other hand, social transactions involving the entre-
preneurs in a region might have required subsequent intervention 
tailored to more specific needs. Functional theory suggests that 
the need for intervention, at least in ongoing social relations, 
should not be continuing but should peak and decline as adapta-
tions become routinized. Finally, how broad were the effects of 
adaptation to economic change through legal intervention or other 
means? Once mining was underway in southern West Virginia, did 
the opening of each new coal field engender a similar pattern of 
court use by entrepreneurs, or was a regional pattern reflected in 
the litigation rates of both newly developed and established coal 
fields? 

The hypothesis that industrialization has a curvilinear effect 
on litigation can be modeled statistically. To determine whether 
this effect is a pattern characteristic of a period in national or re-
gional social development or whether it is determined by condi-
tions peculiar to each county, the model can be applied to the liti-
gation rates over the entire time period and to the takeoff period 
in each county. I employ a simple model that allows for a curvilin-
ear relationship between litigation rates and industrialization: 

difference in the scale of commercial activity in the two counties since the 
same base is used for both. 
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Litigation rate = a + b(time) + c(time)2 + e 
Time is a stand-in for industrialization, although any of the meas-
ures of local economic development (such as coal production) 
would do as well and yield similar results. If the litigation rate 
grows in direct proportion to the progress of industrialization 
(measured here simply by the passage of time), the coefficient of 
the second term should be statistically significant and positive. If, 
after a period of time, the litigation rate falls as a result of rou-
tinization, the creation of barriers to litigation, or the establish-
ment of definite legal norms, the coefficient of the third term 
should be significant and negative. 

The more sophisticated theory of normative effects implicit in 
Hurst's history may be modeled by employing a number of differ-
ent measures of economic change as predictors of each of the three 
litigation rates. Normative effects theory predicts that the types of 
economic change that created stress in the relationships repre-
sented by each litigation rate will increase that rate. 

Measures were selected or created to represent six different 
processes of change occurring in the national and county econo-
mies during industrialization in southern West Virginia between 
1872 and 1925. Three variables measure the normative effects of 
local economic change: takeoff periods,24 annual change in coal 
production,25 and business turnover in the coal industry.26 Three 

24 Normative effects theory says that there will be a significant increase 
in the litigation rate during a period of industrial takeoff. Takeoff in each 
county is represented by a dummy variable for the first 9 years following the 
appearance and sustained growth of industry in each county (1872-80 for Fay-
ette and Summers, 1903-11 for Raleigh). A dummy variable is one that as-
sumes the value 1 for the years assigned to takeoff and the value 0 for all 
other years. 

The operationalization of takeoff is necessarily somewhat arbitrary. By 
Rostow's (1948) definition it is a period characterized by composite indicators 
of change, mainly growth. But conceptually takeoff began when there was a 
sharp increase in the value that West Virginia's natural and social resources 
held for speculators, entrepreneurs, and property owners. This change proba-
bly occurred in stages, with an increase in the value of property occupying a 
long, not sharply defined stage; mineral rights specifically capturing attention 
from the 1860s; but interest in the human and financial capital necessary to 
build railroads and to extract coal creating the most clearly defined transition 
in the last quarter of the nineteenth century. These shelving transitions un-
doubtedly moderate or alter the effect of "takeoff," which is often described 
almost as if it had similar character and consequences at all times and places. 

25 Normative effects theory predicts that the more rapidly a change oc-
curs, the greater the stress and breakdown of traditional social relations and 
the greater the need for social control, including litigation. Annual percentage 
changes in county coal production is a plausible measure of the pace of indus-
trialization in each county once the coal industry and its dominant position in 
the southern West Virginia economy was established. No satisfactory equiv-
alent is available for Summers County, so increments in Fayette County coal 
production have been used as a measure. This is plausible because Summers 
was the site of the rail yards through which Fayette's coal passed. 

26 One of the principal structural effects of industrial takeoff is business 
failure due to fluctuating markets and inexperienced management. Normative 
effects theory predicts that instability in the coal industry is a significant pre-
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variables represent the normative effects of national or regional 
economic change: national coal prices, 27 a dummy variable repre-
senting the national economic crisis from 1896 to 1899,28 and a 
dummy variable representing World War I mobilization from 1916 
to 1919.29 

dictor of an increase in the litigation rate. To measure this source of stress in 
the coal industry, a step function was created whose values were the percent-
age of coal companies in the county that ceased to operate during a five-year 
interval. This variable was not used in analysis of the data for the noncoal 
county, Summers. 

A step function seemed the best operationalization of industry reorganiza-
tion. An annual measure that consisted of increments in the number of coal 
companies in each county was also considered. However, this variable both ad-
ded less to the explained variance of the model and increased the problem of 
serial correlation (see n. 32 below). Using an annual measure of instability as-
sumes that the effects of failures and mergers were felt immediately rather 
than cumulatively. An alternative, not tried, might have been to use a distrib-
uted lag model of the effects of mergers and failures. 

The step function increasingly measures, in my view, the dominance of 
capitalists outside the region since attrition of coal companies was increasingly 
due to mergers, particularly in Raleigh County. Unfortunately, the number of 
mergers in each county could not be determined with accuracy and used as a 
separate variable. As nearly as can be estimated, about 8% of the coal compa-
nies that disappeared from the state Department of Mines' lists for Fayette be-
tween 1901 and 1925 were merged with other companies, and about 13.3% 
failed but were not merged with another coal company. For Raleigh, the 
merger rate was about 13.3%, while the rate of failure without merger was 
about 4.8%. 

27 The dummy variable assumed the value 1 for the depression years 
1896-99 and the value 0 for all other years. A coefficient significantly different 
from 0 would indicate that the depression had an effect on the litigation rate 
independent of the other factors included in the model. 

28 The dummy variable assumed the value 1 for the war years 1916-19 
and the value 0 for all other years. A coefficient significantly different from 0 
would indicate that the war had an effect on litigation rates independent of 
the other factors in the model. 

29 Normative effects theory predicts that stresses due to business cycle 
fluctuations will create normative uncertainty and increase the litigation rate. 
National coal market prices are a good measure of the effect of national busi-
ness cycles on the southern West Virginia economy. Both rising and declining 
prices are plausible sources of stress: Rising prices create opportunities for 
competition; declining prices create scarce financial resources and arguably 
stronger reactions to breaches of contract because of the reduced likelihood of 
obtaining substitute performance. 

The National Bureau of Mines' (NBM) bituminous coal price series begins 
in 1880. Prior to 1880 a number of newspapers and trade journals reported 
prices. Weekly bituminous coal prices of Fairmont, West Virginia, coal sold at 
the Port of Baltimore and reported in the American Mining and Engineering 
Journal were averaged for years 1872-90, and the NBM index was extended 
backward by regressing its coal prices on the Fairmont coal price series and 
using the coefficients to transform the values of the latter series. Fairmont is 
located outside the three counties in West Virginia's northern coal fields. Of 
the available early coal price series, this one seemed most likely to capture the 
effects of the national coal market on West Virginia coal production. 
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Table 2. Company/Company Litigation Rate Trends in Three West 
Virginia Counties, 1872-1925 

Cases/Population Rate Cases/Log of Coal 
(10,000s) Production Rate 

Time 
Period Fayette Raleigh Summers Fayette Raleigh Summers 

1872-80 .199 .12               .41 4.23 6.52 
1881-90 .18 .19               .19 4.37 3.19 
1891-1900 .196 .24               .14 6.54 2.62 
1901-10 .15 .29 .13 7.42 4.10 2.56 
1911-20 .13 .21 .13 8.40 5.1 2.3 
1921-25 .28 .34               .26 20.0 14.7 5.6 

IV. AN EMPIRICAL TEST OF THE EFFECTS OF 
INDUSTRIALIZATION ON LITIGATION RATES 

Two different models of the relationship between social 
change and litigation were derived above from normative effects 
theory and operationalized. According to one model litigation will 
bear a curvilinear relation to industrialization. According to the 
second, multifactor model different types of social change will 
have a different impact on specific litigation rates. I shall next ex-
amine the explanatory power of each model in turn. 

A. The Curvilinear Hypothesis 
The general hypothesis that litigation bears a curvilinear rela-

tion to industrialization should apply to the company/company liti-
gation rates presented in Table 2. The cases/population litigation 
rates are based on population, following the practice of prior re-
search. The litigation rates for the takeoff of Fayette County 
(1872-80), Summers County (1872-80) and Raleigh County 
(1901-10) are the highest, while the post-takeoff rates for all three 
are lower. The relationship between litigation rates and economic 
growth displayed closely resembles the results of prior research 
(see Toharia, 1973; Mcintosh, 1983; Friedman and Percival, 1976). 
However, this finding must not be considered conclusive. The 
cases/natural log of coal production rate tells quite a different 
story. Only for Summers does the takeoff period have a higher lit-
igation rate than other periods. This is intrinsically plausible be-
cause Summers' company/company litigation rate is based on Fay-
ette's coal production, and the effects of Fayette's boom may not 
have been (in fact almost certainly were not) as strong in Sum-
mers. In both coal counties (Fayette and Raleigh), the rate of com-
pany I company litigation increases steadily by decade over time, 
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while in Summers the litigation rate (based on the natural log of 
Fayette coal production) declines steadily until the final 1920-25 
time period. 

Based on the comparison of the two rates presented in Table 
2, I maintain that the apparent rise and decline of population-
based litigation rates during industrialization have no theoretical 
significance. Activities related to the changing organization of the 
market and business may initially have outpaced population 
growth, thereby creating a high litigation rate. The resulting rise 
in the population-based litigation rate has no substantive meaning 
because as population growth caught up with industrial develop-
ment, the litigation rate declined, giving the impression of a de-
cline in the use of courts by companies relative to underlying ac-
tivity, when in fact no such interpretation is appropriate. Using a 
litigation rate based on a more plausible measure of industrial ac-
tivity, the company litigation rate continues to rise well after popu-
lation catches up with the growth of industrial activity. Thus, 
company use of courts (relative to the amount of business activity) 
does not appear to bear a curvilinear relation to the amount of in-
dustrial activity during industrialization. 30 

The data in Table 2 suggest that company/company litigation 
rates reflect the effects of local economic development. The trends 
in Fayette and Raleigh counties, following their respective initial 
industrialization in 1872 and 1901, seem to bear a strong relation-
ship to local industrialization, while the downward trend in Sum-
mers reflects that county's failure to keep pace with the two coal-
producing counties following their industrialization. 

A statistical test of the hypothesis of a curvilinear relationship 
between industrialization and the company/company litigation 
rate is also revealing. For this I have used the litigation rate that 
appears most likely to bear a curvilinear relation to industrializa-
tion based on the results in Table 2: the ratio of cases brought by 
companies against other companies to population of the county. 
Time is used to represent industrialization.31 The results show 

30 My use of the natural log of Fayette's coal production as a base of in-
dustrial activity for Summers creates a very different impression of Summers' 
company/company litigation rate relative to the more industrialized counties. 
Instead of appearing to have a similar litigation rate, Summers now seems to 
have a much lower rate relative to industrial activity. The truth is probably 
that Summers' level of industrial activity was lower, and that its company/ 
company litigation rate less sharply differentiated from the rates in the other 
two counties, but nevertheless trended downward. The accuracy of this im-
pression is dependent on the accuracy of my characterization of the level of 
industrial activity in Summers as proportionate to Fayette's coal production. 
In my view, the rate based on the natural log of Fayette's coal production 
probably captures the trend in company/company litigation accurately, but not 
the relative size of the litigation rate in Summers as compared with the two 
more industrialized' counties. This makes the rate useful for the statistical 
analysis of the influence of other factors on litigation, but not a good basis for 
comparisons across counties. 

31 Any measure of industrial growth in the region would serve as well, 
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Table 3. Regression of Company/Company Litigation Rates (Cases/ 
10,000 Population) on Measures of Curvilinear Relationship 
With Change in Three West Virginia Counties, 1872-1925 

Time 

County Years ba Tb 

Fayette 1872-1925 .12 .20 
Raleigh 1901-25 .095 .18 
Raleigh 1872-1925 -.16c -2.82 
Summers 1872-1925 -.31c -2.19 

a b = Nonstandardized regression coefficient 
b T = T-statistic 
c Coefficient significant at the .05 level 

Time2 

b T 

-.00003 - .80 
-.00002 - .18 

.00004c -2.85 

.00008c 2.19 

R2 

.07 

.21 

.59 

.10 

that the model does not fit the data well. When applied to the 
takeoff and post-takeoff periods in each county, in no case does the 
model explain more than 20 percent of the variance in the litiga-
tion rate, and only for Summers County are the coefficients even 
statistically significant (see Table 3: Fayette [1872-1925], Raleigh 
[1901-25], Summers [1872-1925]). For Summers, the coefficients 
are significant, but the sign of each coefficient is the reverse of the 
prediction, indicating a U-shaped relation between industrializa-
tion and litigation rather than the expected inverted U-shape. The 
time over which the model is tested is critical. The two results for 
Raleigh illustrate the difference between applying the model 
strictly to the period of industrialization (1901-25) and to a longer 
period (1872-1925). When applied to the longer period, the coeffi-
cients are nearly identical to those for Summers, including the re-
versal of the signs of the coefficients. Even though in two of the 
counties the litigation rates developed in a curvilinear pattern, it is 
not a relation explained by normative effects theory. 

B. The Effects of Measures of Industrialization on 
Litigation Rates 
A stronger case can be made for a model that takes into ac-

count independent effects of different types of social change occur-
ring during industrialization that produce stress, conflict, and ny-
pothetically a need for litigation. Industrial takeoff combines 
many forms of social change, each one of which may involve a sep-
arate process of normative change, conflict, and need for litigation. 
I examine the effects of measures of six distinct components of 
change taking place between 1872 and 1925 on each of the three 
litigation rates. The effects of each measure in each county are ex-

including the coal production, log of coal production, population, number of 
miners, and others. The results are the same. 
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amined for two periods, 1872-1900 and 1901-25, corresponding to 
both the evolution of a national market organization and the take-
off periods of the two coal-producing counties. 

My results explain between 10 percent and 67 percent of the 
variance in the litigation rates, but much less than half the vari-
ance in most of the applications of the model.32 

1. The Effects of Takeoff and the Rate of Industrialization on Liti-
gation Rates. According to normative effects theory, litigation 
rates should rise during takeoff relative to other periods, reflecting 
the need for normative guidance at the onset of industrialization. I 
have operationalized takeoff as the first nine years of industrializa-
tion in each county (1872-80 for Fayette and Summers, 1903-11 for 
Raleigh). The effect of takeoff on the company/company litigation 
rate (Tables 4a and 4b) was positive and statistically significant in 
Summers; there was a negative statistically significant effect in 
Raleigh. The coefficient for Raleigh suggests that, contrary to ex-
pectations, net of the effects of other changes measured, compa-
nies litigated at a lower rate during takeoff in that county. It is, of 
course, possible that only takeoff in Summers is operationalized 
correctly, but the reasons for selecting the periods chosen for the 
other two counties are conceptually sound.33 

This pattern is arguably consistent with normative effects the-

32 For each application of the model the Durbin-Watson statistic is re-
ported. In concrete terms this statistic indicates whether the statistical signifi-
cance of the coefficients is likely to be biased because the assumption of in-
dependent error terms is violated by these data. Where the statistic falls 
considerably above or below the value 2, it is likely that such autocorrelation 
of the error term in the regression is present. In such cases one can elect to 
use an alternative model of the relationships between predictor variables and 
the dependent variable. The alternative model depends on how one interprets 
the presence of autocorrelation. For example, autocorrelation can have sub-
stantive implications, suggesting that a variable with predictive power has 
been left out of the original model. Alternatively, one can assume, as I have, 
that the variables in the original model are sufficient to represent the effects 
of industrialization, and that the autocorrelation that is present is simply an 
unavoidable characteristic of the residuals of these particular variables. Given 
this choice of interpretations, one can attempt to obtain an unbiased estimate 
of the coefficients of the independent variables by applying one of several sta-
tistical procedures that will reduce the effects of autocorrelation on the esti-
mated significance of the coefficients. I have chosen to use the Cochrane 
Orcutt procedure whenever the Durbin-Watson statistic is significant at the .05 
level, indicating that autocorrelation is present. In Tables 4-6, a dagger indi-
cates that the Cochrane Orcutt procedure has been applied. In these cases, the 
coefficients, t-statistics, and Durbin-Watson statistic for the model are the val-
ues obtained after application of the Cochrane Orcutt procedure. 

33 For example, an argument could be made for an alternative operation-
alization of Fayette's takeoff period. Looking at the rise in production (Figure 
4), the 1880s were a period of more rapid growth due to a change in manage-
ment of the Chesapeake and Ohio Railroad that took place following bank-
ruptcy in the early 1880s. But the period does not represent the first exposure 
to commercial mining in the county. After redefining takeoff for Fayette and 
applying the model, the coefficient of the new takeoff period was negative, in-
dicating a relative decline in the company/company litigation rate rather than 
a rise as expected. 
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ory. Takeoff is a complex of simultaneous changes, including in-
creases in the frequency and types of economic activities and the 
growing predominance of entrepreneurs with attitudes and inter-
ests facilitating economic development. The need for litigation 
during takeoff arises from the relative inexperience of entrepre-
neurs in managing the effects of the combined changes. According 
to normative effects theory, takeoff in Raleigh would not yield 
higher litigation rates if the effect of earlier elevated rates of liti-
gation was to resolve some of the uncertainties surrounding the 
conduct of business transactions. 

The special nature of the earlier period of takeoff is supported 
by a close look at the effects of the measure of the pace of indus-
trial growth, namely percentage changes in the amount of coal 
produced (with Fayette's measure serving for Summers). Accord-
ing to normative effects theory, increases in the percentage change 
in production should be associated with a higher rate of litigation. 
However, there is no such relationship in general. The coefficient 
of the pace of growth (see Table 4a and 4b) is close to significance 
(p < .07) as a predictor of the company/company litigation rate 
only in Fayette in the earlier period and in Summers in the later 
period. Moreover, the effect of the rate of growth in Fayette ap-
pears to be due solely to the strong effect of the growth in produc-
tion between 1872 and 1880, which was Fayette's takeoff period. 
When these years were excluded from the analysis, the rate of 
growth had no effect on the company/company litigation rate in 
Fayette.34 

Therefore, while the earliest takeoff period was associated 
with higher rates of company/company litigation, the effect was 
not repeated for later periods of takeoff. Nor were the company/ 
company litigation rates associated with the rate of growth in the 
coal industry, which appears to have affected the litigation rate 
only in Summers in 1901-25. (I shall return to this interesting ex-
ception below.) 

Following similar reasoning, takeoff and the pace of industri-
alization should be good predictors of coal company/company liti-
gation rates (see Tables 5a and 5b). The measures of market, com-
petition, and the rate of industrialization and depression are 
derived directly from conditions in the local and national coal in-
dustry. 35 Tables 5a and 5b show that the model explains between 

34 When the takeoff period for Fayette (1872-80) is omitted, the coeffi-
cient of increments in production drops below significance (coefficient = 
- .0029; T =  - .39; R2 = .38). 

35 Offsetting this advantage, the number of cases brought by coal compa-
nies was so small that the regression coefficients would tend to have lower sta-
tistical significance for methodological reasons. Nevertheless, the strength of 
the relationship between industrialization and coal company litigation behav-
ior should offset this. There are also problems in interpreting the findings. 
Low levels of coal company litigation do not necessarily mean low levels of lit-
igation associated with the start-up of the coal industry. Before companies 
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22 percent and 58 percent of the variance of the litigation rates, 
notwithstanding the fact that normative effects theory, as opera-
tionalized here, is better suited to explaining coal company/com-
pany litigation rates than the other rates examined. Perhaps most 
significantly, takeoff had a different effect on coal company/com-
pany litigation than on company/company litigation. The coeffi-
cients of the effect of takeoff in Fayette and Raleigh counties on 
the rate of litigation by coal companies against other companies 
are not statistically significant. Further, the measure of the over-
all pace of industrialization (percentage increases in coal produc-
tion) was not a significant predictor of increases in the rate of such 
litigation in either county. 

Confirmation of the low coal company/company and com-
pany/company litigation rates may be found in the rate at which 
appeals were taken to the West Virginia Supreme Court of Ap-
peals by coal companies and by businesses generally. If conflicts 
requiring clarification of norms rose at increased rates during 
takeoff, we would expect an increased role for appellate courts, 
even if there was no increase in the rate of litigation at the trial 
court level. Yet, the rate of appeal from circuit court cases in Fay-
ette by companies, coal companies, and litigants in general did not 
increase during takeoff.36 

To this point the analysis demonstrates that normative effects 
theory is a poor predictor of trends in precisely those litigation 
rates that it should predict with greatest accuracy. The theory also 
predicts that the company/individual litigation rate (Tables 6a and 
6b), like the company/company litigation rate, will rise during eco-
nomic takeoff and in proportion to the rate of growth of industrial-
ization as businesses develop methods of buying and selling, estab-
lishing credit, taking and using property, and employing labor.37 

Tables 6a and 6b show that the takeoff variable was a statistically 

could begin operation, investors, potential managers, landowners, and others 
engaged in many kinds of activities to make mining possible. If these activities 
ended in litigation, a coal company was not necessarily a party. These findings 
alone do not mean that takeoff was without significance for litigation affecting 
coal industry, only that coal companies themselves did not choose to litigate at 
a higher rate during takeoff. 

36 The number of appeals by companies was extremely low throughout 
the period studied. The actual number by decade, including all types of cases 
brought by companies was: 1872-79, 2 appeals; 1880-89, 2 appeals; 1890-99, 11 
appeals; 19~1909, 23 appeals; 1910-19, 18 appeals; 1920-25, 26 appeals. For 
cases brought by coal companies: 1872-99, 0 appeals; 19~1909, 1 appeal; 
1910-19, 4 appeals; 1910-25, 10 appeals. 

37 It would be a mistake, of course, to assume that the individual defend-
ants in suits brought by companies were broadly representative of the commu-
nity. The underclass of miners, other wage earners, and small farmers was 
vastly underrepresented in the litigation of this early industrial economy. De-
fendants were more likely to range from entrepreneurs and financiers with re-
sources roughly equivalent to the plaintiff enterprises, to middle-income resi-
dents who could muster enough debt to escape the $300 limit on justice of the 
peace jurisdiction, and property owners who had interfered with industrial in-
terests. 
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significant predictor of the company/individual litigation rate only 
for Summers, and that the rate of growth of coal production had 
no statistically significant effect on company/individual litigation 
in any of the three counties for either time period. As before 
there is no persuasive reason to think that takeoff is measured in-
correctly, and this time only one of the two counties that industri-
alized in the 1870s shows a takeoff effect. I conclude that the ef-
fects of takeoff and rate of growth on company/individual 
litigation rates are weaker than their effects on company/company 
litigation rates. 38 

The sharp drop in variance between the first and second time 
periods explained by the model is contrary to expectations.39 If 
normative effects theory is valid, we would expect the effects of 
the growth of the coal industry and the national market on rela-
tionships underlying the company/individual rate to become 
stronger, not weaker, over time. The explained decline in variance 
is due in part to litigation that does not follow patterns predicted 
by normative effects theory. A large proportion of the company/ 
individual cases in Fayette and a smaller proportion in Raleigh 
were appeals by coal companies of cases won by miners who were 
resisting eviction during strikes that had occurred in periods of 
peak coal production, strategically timed by the miners for maxi-
mum advantage. Other company/individual litigation included 
debt litigation and the acquisition or retention of mineral-bearing 
property or rights of way. The model fits the Fayette data much 
better with strike cases removed, as can be seen from the in-
creased variance explained (see Table 6b). 

38 If takeoff and the pace of industrialization do not have significant ef-
fects on the rate of company/individual litigation, another form of change may 
be more directly related, namely the rate of increasing complexity and density 
of each county. Normative effects theory would predict that a rapid increase 
in the complexity and density of social relations will increase normative ambi-
guity and conflict. The rate of litigation arising from the proliferation of rela-
tionships between companies and individuals should be a good measure of this 
effect. Regression analysis of the effects of population on the company/indi-
vidual litigation rate showed that population change was a significant predictor 
only in Raleigh County. Yet, increments in population were monotonically in-
creasing in both Fayette and Raleigh. There is no apparent substantive reason 
why this should be related to company/individual rates in one county but not 
in the other. The reason for a spurious correlation is obvious in Raleigh, 
where, due to causes not related to population growth, litigation rates rose 
steadily and faster than the population. Hence the rates, based on population, 
are simply trending in the same direction as population growth. Summers' 
population increased in declining increments. Its company/individual litiga-
tion rate was unrelated to this trend. 

39 These ·results might be taken as evidence of the routinization predicted 
by Toharia (1973), Hurst (1964), or Friedman and Percival (1976). But if so, 
the routinization of business relations occurred where least expected; in the 
relationships between companies and individuals and not in the relationships 
among members of the business community. This is another reason for re-
jecting the routinization explanation and looking instead to the historical de-
velopment of continuing relations and contention for power between unequals 
in the communities. 
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The impact of takeoff and rapid growth of the coal industry on 
the three litigation rates constitutes a critical test of normative ef-
fects theory. The theory predicted an elevated rate of litigation in 
all three counties. However, only one of the three rates rose dur-
ing takeoff and in only one of the three counties. The pace of in-
dustrial growth had no impact on litigation rates, with the excep-
tion of Summers, and even there only after 1901. It is most telling 
that the theory has not been at all successful in predicting the im-
pact of takeoff or industrial growth on litigation rates in either of 
the two coal-producing counties. These negative findings are per-
haps the single most important test of the theory. 

2. The  Effects of the 1890s Depression and Changes in the Na-
tional Coal Market on Litigation Rates. The coal industry in Fayette 
and Raleigh counties was closely tied to the national market for 
coal. Stress caused by market fluctuations should increase the liti-
gation rate, in particular the coal company/company rate. Since 
coal was the engine of the entire economy of the region, coal prices 
should also have affected company/company and company/individ-
ual litigation, the latter by virtue of both the direct effect of coal 
prices on local employment and coal companies' purchases from 
other businesses and the indirect effects of these transactions on 
the economic activity of the region. 

However, as I discussed earlier, normative effects theory is 
ambiguous about whether the litigation rate will rise with declin-
ing prices, rising prices, or both. A rising market for coal created 
business opportunities and may have been associated with greater 
risk-taking and more competition as new entrepreneurs entered 
the market. On the other hand, declining prices created financial 
problems for existing businesses, including greater numbers of de-
faults and a greater willingness to litigate to preserve the few re-
maining business opportunities. Thus according to normative ef-
fects theory, either market trend may be associated with rising 
litigation rates. 

Therefore, I included measures of two different types of ef-
fects of the coal market in the model. A sustained decline in 
prices due to a national depression between 1889 and 1899 pro-
duced financial crises, business failures, and increased competition 
due to scarcity of buyers. First, its cumulative effects are repre-
sented by a dummy variable for 1896-99. Second, annual incre-
ments in national coal prices provide a continuous measure of 
changing market pressure. 

The data show that the sustained depression increased only 
the coal company/company litigation rate (Table 5). As the effects 
of the prolonged coal market depression on the industry in Fayette 
accumulated, the rate of such litigation rose significantly. There 
was no similar effect on company/company or company/individual 
litigation rates in any county. 
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The effects of prices on litigation rates also create a clear pat-
tern. First, declining rather than rising prices stimulated litiga-
tion. Second, the effects of declining coal prices are most pro-
nounced on company/company litigation (Table 4). The effects of 
declining prices are strong and significant in both Fayette and Ra-
leigh after 1900, suggesting the importance of the national coal 
market for the whole economy of the two industrial counties. In 
contrast, coal prices were a significant predictor of company/indi-
vidual (with strike cases removed; see Table 6) and coal company/ 
company litigation rates only in Fayette.40 These findings are con-
trary to the prediction that coal company/company litigation rates 
should be most affected by prices. The results suggest that coal 
price fluctuations were a surrogate measure of the market pres-
sure on all types of business and that litigation by other businesses 
was more sensitive to such stress. 

The results underscore important differences between the 
counties. Coal company/company litigation and company/individ-
ual litigation increased with declining prices in Fayette alone. This 
can be explained by differences in the business organization and 
relationships among actors that are unique to Fayette. Similarly, 
the absence of any relationship between prices or depression and 
litigation rates in Summers strongly suggests that Summers fol-
lowed an independent pattern determined by the declining propor-
tion of variance of all litigation rates explained over time and the 
poorer fit of the model in the later period, as measured by the 
Durbin-Watson statistic. 

3. The Effects of Coal Company Failures On Litigation 
Rates. Normative effects theory predicts a higher rate of litiga-
tion as a result of increasing business failures during industrializa-
tion. In my measure of coal industry instability I have taken ac-
count of both failures and mergers, since they were often linked 
and both arguably created a need for norms and dispute resolution. 
The measure is a step function representing the percentage of all 
coal companies that ceased operations during a five-year interval 
in each of the coal-producing counties. 

Instability in the coal industry had a statistically significant ef-
fect on coal company/company litigation rates after 1900. The ef-
fect is particularly pronounced in Fayette, which I interpret as a 
reflection of the impact specifically on coal companies, since coal 
company/company cases are included in the company/company 
rate. 

The effects of industry instability are not those predicted by 

40 Given the strong effect of prices on company/company litigation, it is 
surprising that company/individual litigation rose as prices declined only in 
Fayette. If the bulk of such litigation comprises debt cases, we would expect a 
higher rate of default and litigation in the individual debt as well as in com-
mercial transactions between businesses, but this prediction is not borne out. 
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normative effects theory, however, and in fact were different in 
each county. In Fayette the coal company/company litigation rate 
declined with increasing instability, contrary to expectations; in 
Raleigh it rose, conforming to expectations. The inconsistency of 
the effects of coal industry instability casts doubt on the underly-
ing theory. Instead, the findings draw our attention once again to 
the unique conditions of each county.41 

To this point, the results have suggested that the effects of in-
dustrialization were consistent within counties over time but dif-
fered between the counties, even between the two coal-producing 
counties. Prices and depression had stronger effects on the litiga-
tion rates in Fayette than in the other two counties. Coal industry 
instability had a different effect in each coal-producing county. 
There was an obvious difference between the patterns of economic 
development in Summers and in Fayette and Raleigh. The pat-
terns in the latter also differed from each other. Fayette devel-
oped thirty years ahead of Raleigh, employing correspondingly 
more primitive technology and management skills. For example, 
there were more coal companies in Fayette even when the county 
was being outproduced by Raleigh.42 Those companies, on the av-
erage, were smaller than those in Raleigh. These differences sug-
gest that industrial~ation may have produced different kinds of 
stress in each county. 

4. The Effects of World War I on Litigation Rates. World War 
I produced a statistically significant reduction in the company/ 
company litigation rate (Table 4) in Raleigh and Summers and a 
reduction just short of significance (p < .08) for Fayette. 
Although we might expect increases in prices or in industry stabil-
ity to explain the decline in company/company litigation during 
World War I, the significance of this dummy variable demonstrates 
that the war tended to suppress this litigation independently of 
other changes measured by the model. Similarly, World War I 
lowered the coal company/company litigation rate (Table 5) inde-
pendently of the effects of the other measures of industrial 
change. 

By contrast, the dummy variable for World War I had no sta-
tistically significant effect on company/individual litigation rates, 

41 While there are differences in the economic development of each 
county (see Figure 4), they do not help explain the differences in the effect of 
instability on litigation rates. For example, instability in Raleigh was due 
more to the effect of mergers and in Fayette more to the effects of business 
failures. There is no reason why mergers should produce a greater need for 
clarification of norms or for conflict resolution and thus for litigation in state 
courts than business failures. Indeed, we should expect the reverse. The re-
sults show that some other factor mediated the effects of business failures 
thereby creating differences in the patterns of litigation in the two counties. 
What this factor might be is not suggested by normative effects theory. 

42 In 1920, the largest 10% of Fayette coal companies produced 40.2% of 
the county's coal. In Raleigh, the largest 10% produced 44.7%. 
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independent of the effects of other variables in the model. The 
stepwise removal of other variables showed that increments in 
production, industry stability, and market prices all converged to 
produce the strong decline in company/individual litigation rates 
during the war. Normative effects theory does not help us under-
stand these significant findings. 

V. DISCUSSION 
The results of my attempt to apply a carefully constructed and 

operationalized functional model to explain changes in litigation 
rates raise serious questions about the model. These findings sug-
gest that the process of bringing conflicts to courts for resolution is 
not simply a function of economic growth, the pace of economic or 
social change, or the distress in the main engines of the economy. 
More people and more commercial credit arrangements meant 
more transactions at risk to conflict, more disputes, and some-
times, although the relationship is not monotonic, more litigation. 
But among commercial enterprises in southern West Virginia, eco-
nomic development did not necessarily mean that a greater pro-
portion of disputes went to court. Except for an increase during 
takeoff in each county, to which it is difficult to attach unambigu-
ous significance, rates of intercompany litigation declined during 
World War I and bore no consistent, statistically significant rela-
tionship to any other measure of economic change across all coun-
ties. 

A defender of this model might respond to these findings in at 
least two ways. First, it might be argued that the model was oper-
ationalized poorly. A serious weakness of the model, discussed at 
some length, is its lack of specificity. Almost any particular opera-
tionalization could be criticized as constituting the Wl'ong one, and 
therefore the model should not be rejected until all other possible 
operationalizations of its concepts have been tried. The operation-
alizations employed here, however, were carefully derived from 
the most sophisticated suggestions in the literature on litigation 
rates. Further, I used enough different measures of both court use 
and social change to have obtained significant results if the model 
is valid. I used three different litigation rates, each arguably 
closely connected with industrialization. I examined the effects of 
many aspects of changing social relations underlying industrializa-
tion on these three rates-the pressures of the national market 
economy, global societal change, industry structure and competi-
tion, and pace of local industrialization-each in theory creating a 
need and opportunity for normative support. Many if not all of 
these measures should have been significantly related to changes 
in the litigation rates if litigation and legal change are caused 
mainly by changes within the normative social order. Instead, 
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with the exception of the war, these measures either did not pre-
dict litigation rates or had an effect contrary to predictions. 

Second, it might be argued that the causal connections in the 
model were misspecified by the research. For example, the con-
nection between the pace of coal industry growth and the litigation 
rate might involve a lag time of more than one year, or the effects 
might be distributed over several years following the alteration of 
the underlying social relations. There is, of course, evidence of 
great lag times between some events and the appearance of litiga-
tion associated with those events. There is a possibility that em-
ploying different assumptions about the causal connections be-
tween economic change and litigation might lead to the discovery 
that the causal connections were stronger than it now appears. 
But it seems unlikely that the picture would change dramatically. 
The hypothetical effects of sudden change or rapid development 
should be strong enough and the lagged effects irregular enough so 
that some statistical effect of change should be detected using an-
nual data of the type employed here. There is no reason to be-
lieve, for example, that there will only be effects that are lagged 
more than a year. 

Contrary to these imagined objections, I believe that these re-
sults paint an accurate picture of the link between change, mea-
sured in market terms, and litigation. There is plenty of evidence 
that the number of cases was affected by economic change in obvi-
ous ways. The amount of production, the cycle of the market 
prices, and the amount of competition in the coal industry all af-
fected the total number of cases between companies, between com-
panies and individuals, and between coal companies and other 
companies. But litigation rates did not respond systematically to 
change in the pace or extent of industrialization. Other than the 
strong effects that the initial takeoff period might have had on liti-
gation rates and the effects of World War I, economic change had 
few consistent effects on litigation rates. The effect of takeoff dis-
appeared between industrialization of Fayette and Summers and 
industrialization in Raleigh, the last to experience takeoff. It ap-
pears that the effects of economic change on the company/individ-
ual litigation rate actually declined over time in all three counties. 

Further, there is some reason to doubt that the elevated litiga-
tion rate experienced in all three counties during takeoff repre-
sents a turning to the courts for clarification of general norms gov-
erning economic relationships. First, if clarification of norms had 
been an objective, we would expect an elevated rate of appeal as 
well as rate of litigation. However, the data show no increase in 
the rate of appeal during the periods I have defined as takeoff.43 

43 Of course, for a complete picture of law as one among many alternative 
strategies of conflict resolution we would have to consider in detail businesses' 
legislative as well as appellate strategies for managing conflict. 
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Second, the companies that should have had the greatest need 
for normative intervention-the coal companies-had a very low 
rate of litigation during the takeoff periods, increasing their litiga-
tion rate only when production became established. Of course, the 
fact that the rate increased so rapidly once production had become 
established may be taken as evidence that law provided answers to 
needs generated during early industrialization. But their litigation 
rate increased only after the companies were in a position to 
devote resources to activities that were prospective in the sense of 
either "playing for rules" or trying to establish a better competi-
tive position with regard to specific business rivals or partners. 

These findings move us in a more promising direction, indeed 
the only one that appears to be open to functional theory. The 
very fact that the timing of coal company litigation appears to have 
been resource dependent, together with the strategy-determined 
pattern of strike litigation, which set it apart from other types of 
company/individual litigation, suggests that litigation was a strat-
egy that litigants sought to manipulate, not an automatic response 
to conflict under conditions of uncertainty caused by rapid change. 
This impression is reinforced by the distinct patterns within the 
counties over time, which suggest that litigation trends were a 
function of the social organization of particular communities. I 
conclude that theories predicting automatic functional responses to 
stress are not helpful. Research should turn to examining histori-
cally specific conflict in contexts in which the capacities and inter-
ests of the participants are explicit and supply missing links in the 
model between change and conflict and between conflict and liti-
gation. To predict the effects of social change on litigation we 
must understand the decisions of individuals and business manag-
ers in specific contexts, including their objectives and capacities for 
managing conflict resolution. For this, something quite different 
from normative effects theory is required. 

By focusing attention on the issues raised by dispute process-
ing research, I do not suggest that we abandon all theory that at-
tributes systemwide effects to law. The findings of this research 
may be cast in a different way. The results, which suggest that 
court use was a strategy in conflict, tell us both that the process of 
dispute resolution was resource dependent and that litigation was 
a weapon used at the discretion of actors with sufficient capacity. 
They also indicate that discretionary litigation followed patterns 
that reflect conflict strategies, not the pressure of economic need 
and disruption alone. Such discretionary litigation may have 
played a systematic role in at least some important types of con-
flict arising from industrialization and the growth of monopoly 
capital. Perceiving these patterns correctly depends on under-
standing the role of litigation in the ongoing relations between 
workers and employers, between enterprises in a particular busi-
ness community, and between consumers and retail businesses, all 
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within a context with historical continuity for the actors. Such liti-
gation patterns are dependent on both the successful efforts of 
those with greater power to direct law to particular ends and the 
continuing success of law in "capturing" some types of conflict that 
might otherwise be pursued by alternate means. 

VI. CONCLUSION 
In this essay we began with the functional model of litigation, 

and by criticizing its conceptualization and operationalization and 
testing its hypotheses, replaced it with another one. The function-
alist theory of litigation is like the functionalist theory of social 
movements and collective behavior: It takes litigation as a sign of 
a failure of the normative order-a kind of deviant behavior pro-
duced by the stress or breakdown caused by change. But, as I have 
demonstrated, no such simple relationship exists. Litigation, and 
thus the function of litigation, cannot be considered independently 
of the framework of social organization within which the litigants 
act. This context varies from one social relationship to the next. 
Who litigates is a function of strategy and litigation capacity (in-
cluding knowledge and experience of litigation), as so many recent 
studies of dispute resolution have shown. Behavior in which actors 
seek advantages in conflict by manipulating litigation is beyond 
the capacity of functional theory to explain. 

Further, functional theory assumes a world in which basic hi-
erarchies of right and power are widely accepted and a community 
that will move in concert in response to change. The litigation pat-
terns in an industrializing community challenge these assump-
tions. Examination of the three West Virginia counties undergoing 
industrialization revealed some of the weaknesses of this theory 
and suggested promising alternatives that give a central place to 
the capacities and interests of the classes and communities of ac-
tors in their historical setting. 

The findings of this research do not show that no systematic 
role for law exists. How particular actors use law to manage con-
flict calls for the application of what we know about the transla-
tion of actor capacity, including the capacity of organizations, into 
power and domination. We must try to understand why litigation 
and other ways of using law for conflict management are attractive 
to particular actors. For example, it is not obvious why large orga-
nizations with political power would choose litigation or law re-
form as opposed to other ways of maintaining hegemony over eco-
nomic and other resources. The particular role played by law 
relates to the effectiveness of different kinds of power in Western, 
industrial society, and this in turn relates to the legitimacy of the 
exercise of particular kinds of power. Further research on litiga-
tion should determine why certain actors choose to use law rather 
than other means of social control in conflict resolution and how 
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particular actors make long-term adaptations to the use of litiga-
tion in conflict management. 
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