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1 Overview

Over the years, the economic relationship between China and African states
has continued to grow and this is evident in the volume of Chinese investments
in Africa.' In the wake of these investments, China and African states have
signed bilateral investment treaties (BITs), which aim to promote the devel-
opment of host states and protect foreign investments from one contracting
state in the territory of the other contracting state, thereby stimulating foreign
investments by reducing political risk. BITs are unique in character in that they
provide substantive protections to foreign investors and a basis for claims by
an individual or company against a host state on grounds that such substantive
protections have been breached by the host state. In order to avoid the need to
turn to the national courts in the host state for a judicial remedy, BITs usually
contain an arbitration clause submitting disputes to a neutral arbitration tribu-
nal. This case study demonstrates one such instance where, in a first-of-its-kind
case, a Chinese investor sued Nigeria, an African host state, for breach of its
treaty obligations under the China-Nigeria BIT 2001 (“China-Nigeria BIT”),?
and throws light on how BIT's can be used in the protection of Chinese out-
bound investments, including in Africa.

Although the China-Nigeria Bilateral Investment Treaty, 2001 does not define the word

“state,” we, however, use the term “state” in this chapter in its traditional sense of a political

and sovereign entity that has the following characteristics: a permanent population, a defined
territory, an independent government, and the capacity to enter into relations with other states.
This definition of the state excludes the political subdivisions of a state or such constituent states
in Nigeria as the Ogun State and Lagos State governments. For a discussion of the concept of
statehood, see Frederick Tse-shyang Chen, ‘The Meaning of States in the Membership Provisions
of the United Nations Charter’ (2001) 12 Indiana International & Comparative Law Review

25; and James Crawford, ‘State’ in Max Planck Encyclopedia of Public International Law (last
updated: January 2011) Oxford Public International Law (http://opil.ouplaw.com).

The China-Nigeria Bilateral Investment Treaty, 27 August 2001, in force 18 February 2010.

o
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2 Introduction

This case study discusses an investment dispute between a Chinese company,
Zhongshan Fucheng Industrial Investment Company Limited (“Zhongshan”),
and the Federal Republic of Nigeria (“Nigeria”) under the China-Nigeria BIT
that resulted in an arbitration award dated 26 March 2021 (the “Award”).? This
is the first investment treaty arbitration won by an investor from Mainland
China against a sovereign state in Africa. It is also the first arbitration Award
ever made against Nigeria in an investment treaty dispute. The place of arbi-
tration was London, United Kingdom, but the arbitration proceedings were
held virtually due to COVID-19 travel restrictions. The hearing was con-
ducted under the Arbitration Rules of the United Nations Commission on
International Trade Law (UNCITRAL).*

This case study sheds light on Chinese corporate behavior, Chinese com-
panies’ approaches to mitigating investment risks in international business,
their use of the investment treaty arbitration regime,” and, ultimately, Chinese
investment behavior at large. The case study demonstrates how Chinese com-
panies navigate policy and regulatory challenges in local markets in their host
states. The case of Zhongshan Fucheng Industrial Investment Co. Ltd. v. Federal
Republic of Nigeria is a good example of the use of an investment treaty by a
Chinese investor to protect its investment against the unbridled use of power
by a sovereign host state, in this case Nigeria. In terms of data and method-
ology, the case study draws on primary source documents (see Table 6.3.1)
and a semi-structured interview with one of the lawyers who indirectly partici-
pated in the arbitration proceedings. The interview revealed that this case study
should reassure other Chinese companies that recourse to investment treaty
arbitration may increase protection for their foreign investment. This case,
therefore, serves as a valuable lens through which to examine Chinese invest-
ments in Nigeria, and on the African continent at large.

As background to the China-Nigeria investment relationship, China’s out-
bound investments across the world, including in African countries, have con-
tinued to grow massively since 2005, now exceeding US$2.3 trillion.® In Africa

[

Zhongshan Fucheng Industrial Investment Co Ltd v Federal Republic of Nigeria [2021] Final
Arbitral Award (UNCITRAL) (David E Neuberger - Presiding Arbitrator; Matthew
Gearing - Co-Arbitrator; and Rotimi Oguneso — Co-Arbitrator).

‘UNCITRAL Arbitration Rules, https://uncitral.un.org/en/texts/arbitration/contractualtexts/
arbitration. https://perma.cc/PFU4-6QBT.

In this case study, we use the term “regime” to mean a set of principles, norms, rules, and
decision-making procedures that govern or relate to an issue area. In this context, the issue
area is international investment arbitration. Regimes are sets of governing arrangements
that include networks of rules, norms, and procedures that regulate behavior and control its
effects. See, for example, Anu Bradford, ‘Regime Theory’ in Max Planck Encyclopedia of Public
International Law (Oxford University Press, 2007).

‘China Global Investment Tracker’ (American Enterprise Institute, AEI) www.aei.org/china-
global-investment-tracker/. https://perma.cc/N8M5-VEWW.

S

o

o
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Table 6.3.1 List of primary documents

Primary documents

1. Annual flow of foreign direct investments from China to Nigeria between
2011 and 2021

2. Map of Ogun Guangdong Free Trade Zone

3. Agreement between the Government of the People’s Republic of China and the
Government of the Federal Republic of Nigeria for the Reciprocal Promotion
and Protection of Investments (China-Nigeria BIT), 2001

4. Framework Agreement between Zhuhai and Ogun Guangdong Free Trade Zone
(“OGFTZ Company”) on the Establishment of Fucheng Industrial Park in
Ogun Guangdong Free Trade Zone, 2010

5. Joint Venture Agreement between Ogun State, Zhongfu and Zenith Global
Merchant Limited for the Development, Management, and Operation of the
Ogun Guangdong Free Trade Zone, 2013

6. Framework Agreement between Ogun State, Zhongfu and Zenith Global
Merchant Limited, and Xi’an Ogun Construction and Development Limited
Company, 2016

7. Final Arbitral Award dated 26 March 2021 in Zhongshan Fucheng Industrial
Investment Co. Ltd. v. Federal Republic of Nigeria

8. Order of Seizure of Nigeria’s Bombardier Aircraft Issued by the Superior Court
of Quebec, Canada, 25 January 2023

9.  Entrustment of Equity Management Agreement between Guangdong Xinguang
International Group Co., Ltd., and Zhuhai Zhongfu Industrial Group Co.,
Ltd., 2012

10. Petition Filed by Zhongshan to Recognize and Enforce Foreign Arbitral Award
Between Zhongshan Fucheng Industrial Investment Co. Ltd. v. The Federal
Republic of Nigeria before the United States District Court for the District of
Columbia (Case 1:22-cv-00170), Civil Action, 25 January 2022

11.  An Order of the United States District Court for the District of Columbia
Recognizing the Arbitral Award Between Zhongshan Fucheng Industrial
Investment Co. Ltd., v. Federal Republic of Nigeria [Civil Action No. 22-170
(BAH)], 26 January 2023

Source: Authors’ compilation based on the Award and enforcement proceedings

and Nigeria specifically, Chinese investments are rooted in various institu-
tional and policy frameworks adopted by China and African countries. Since
the beginning of the century, Chinese state-owned enterprises and private
companies have increasingly invested in Nigeria under China’s investment
policy framework known as the “Going Out” strategy.” The result has been an
influx of Chinese businesses into the Nigerian market. Figure 6.3.1 shows the
volume of foreign direct investment from China to Nigeria between 2011 and

7 The “Going Out” strategy, which has been subsumed in the Belt and Road Initiative, is a plan
of action by China for entering and navigating mainstream global trade and investment and is
geared toward developing an expanded and interdependent market for China.
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Figure 6.3.1 Annual flow of foreign direct investments from China to Nigeria between 2011 and
2021 (million US$)

2021. As the data shows, about US$201.67 million’s worth of direct investments
from China were made in Nigeria in 2021. Chinese investment in Nigeria’s
manufacturing sector can be traced back to as early as the 1960s when private
Chinese companies, such as the Lee Group of Companies and Western Metal
Products Company, made early strides in Nigeria.®

In addition to the “Going Out” strategy, the first Forum on China-Africa
Cooperation (FOCAC) Summit was held in Beijing in November 2006 where
a new type of strategic partnership between China and African states was
declared.’ The African continent has great potential to attract Chinese investors,
particularly given that Africa features natural resources and emerging econo-
mies.” At the Summit, the Chinese and African governments agreed to estab-
lish special economic zones, among other things, to deepen economic and trade
relations between China and African states." In fact, the Ogun Guangdong Free
Trade Zone (the “Zone”),”? which is the location of the Chinese investment that

=3

Franklin Uzor, ‘Lee Group of Companies Partner Jigawa State to Establish 120,000Mt Sugar
Company’ (Nigerian Investment Promotion Commission, 4 May 2017) www.nipc.gov
.ng/2017/05/04/lee-group-companies-establishes-120000mt-sugar-coy-jigawa/. https://perma
.cc/P3WZ-V8V2.

‘Beijing Declaration of the Forum on China-Africa Cooperation” (Ministry of Foreign Affairs, the
People’s Republic of China, 20 September 2006) www.fmprc.gov.cn/zflt/eng/bjzl/t404142.htm.
Virtual interview participant (14 July 2023). " ibid.

Free trade zones (FTZs) were created to attract foreign direct investment, increase foreign
exchange earnings, promote technology transfer, and develop export-oriented industries in
Nigeria. An FTZ company enjoys numerous incentives such as exemption from all federal,
state, and local government taxes, rates, and levies; duty-free importation of capital goods,
machinery/components, spare parts, raw materials, and consumable items in the zones; 100%
foreign ownership of investments; 100% repatriation of capital, profits, and dividends; waiver
of all imports and export licenses; permission to sell 100% of goods into the domestic market;
and rent-free land during the first six months of construction (for government-owned zones),
among other incentives.

©
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Figure 6.3.2 Map of Ogun Guangdong free trade zone

resulted in the investment arbitration that this case study discusses, was estab-
lished in 2009 and exemplifies the implementation of one of the declarations of
the 2006 FOCAC Summit and the Sino-Nigeria investment partnership. The
Zone is located in Ogun State in Southwest Nigeria,” and 50 km from Lagos
as shown in Figure 6.3.2."* The Zone covers an area of 2,000 ha of land owned
by the Ogun State government."” For Nigeria, the establishment of the Zone
is economically significant as the objective is to support the country’s plan to
diversify its economy away from sole reliance on petroleum. As of September
2023, there are 56 companies operating in the Zone and 600 Chinese employ-
ees.!® The Zone is also seen by Chinese authorities as a necessary component of
the Belt and Road Initiative (BRI) adopted by the Chinese government in 2013.

As a general observation, cross-border investments by Chinese companies
in emerging markets are sometimes prone to risks, which include adverse or
illegitimate actions from the host state. To guard against the attendant risks,
China signs investment treaties with foreign states. As of the end of 2023, the
Chinese government has 107 BITs with foreign states (including Nigeria) that
are in force and 16 BITs that have been signed but are not yet in force."” These

Ogun State is one of the thirty-six constituent states in Nigeria.

Lagos State is Nigeria’s commercial capital. It has the two largest seaports in West Africa,
namely the Apapa port and the newly completed Chinese-invested Lekki deep seaport.

It is worth noting that, under Nigerian law, a foreign investor cannot acquire land in Nigeria.
The foreign investor will need to partner with a Nigerian entity to establish a company before
land can be allocated.

Wang Kang Ceramics Free Trade Zone Company, established in 2011, is the largest ceramic
manufacturer in Nigeria and Africa, with a daily production capacity of 120,000 square
meters of ceramic tiles. Chinese companies that are operating in the Zone engage in the
manufacturing of building materials, ceramics, ironware, furniture, pharmaceuticals, food and
beverage processing, electrical products, and computers, among other products. See OGFTZ,
‘Ogun Guangdong Free Trade Zone’ https://ogftz.org/. https://perma.cc/96HB-EM44.
UNCTAD Investment Policy Hub, ‘International Investment Agreements Navigator’ https://
investmentpolicy.unctad.org/international-investment-agreements/countries/42/china.
https://perma.cc/35L3-YHPK.
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BITs primarily aim to protect Chinese investors and their investments in the
host state, while host states hope that such investments will foster overall
socioeconomic development in their country. Therefore, the BITs that China
has signed and are in force typically provide substantial protection and guar-
antees for qualifying Chinese investments abroad. In these BITs, Nigeria, for
instance, guarantees Chinese investors that their investments shall be treated
in a fair and equitable manner and shall not be expropriated without appro-
priate compensation. In addition, the BITs, as this case study will demonstrate,
allow Chinese investors to institute claims against host states before an arbitral
tribunal if their investments are treated in a manner that is contrary to the
terms of the relevant BIT, without the need to exclusively rely on the national
courts of the host states. In recent times, Chinese business enterprises have
demonstrated their willingness to resort to arbitration to resolve investment
disputes between them and host states for the protection of their investments
abroad. According to the International Centre for Settlement of Investment
Disputes (ICSID) case database, as of 10 September 2023, there have been ten
ICSID cases filed by Chinese investors as claimants, of which five cases are still
in progress."

The case of Zhongshan Fucheng Industrial Investment Co. Ltd. v. Federal
Republic of Nigeria is an example of an investment treaty claim brought by a
Chinese investor against a host state on the basis that Nigeria (through the
Ogun State government in Southwest Nigeria and other government agen-
cies in Nigeria) violated the provisions of the China-Nigeria BIT by taking
measures that wrongfully affected the Chinese investments. Specifically,
the claim concerns the wrongful termination of Joint Venture Agreements
(JVAs) for the development and operation of the Fucheng Industrial Park
within the Zone.

This case study contributes to the growing literature on Sino-African invest-
ment relations and international investment arbitration more generally. It is
divided into five broad sections. Following the overview of this chapter dis-
cussed in Section 1 above and this introductory part set out in Section 2, in
Section 3 we set out the facts of the investment dispute. In this section, we
describe the relationship between the parties to the dispute, the issues in dis-
pute between them, and the character of the arbitration and Nigerian court
proceedings arising out of the dispute. We further discuss the various strate-
gies adopted by Zhongshan to mitigate the investment risks it faced in Nigeria.
In addition, we also discuss Zhongshan’s claims against Nigeria in the arbitra-
tion proceedings and Nigeria’s responses to those claims, before setting out
the result of the arbitration proceedings. In Section 4, we provide concluding
remarks on the case study, and in Section 5 provide some discussion questions
and comments.

18 UNCTAD Investment Policy Hub, ‘Investment Dispute Settlement Navigator’, https://
investmentpolicy.unctad.org/investment-dispute-settlement/country/42/china/investor.
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3 The Case

This section sets out a high-level summary of the facts that led to the dispute
where Zhongshan (the “Claimant”) alleged that the actions of persons and
entities attributable to Nigeria under international law deprived Zhongshan of
its substantial investments in Nigeria, contrary to the provisions of the China-
Nigeria BIT 2001.”

3.1 The Relationship between the Parties

The subject of this dispute is the Zone. The Zone was governed by a JVA signed
on 28 June 2007 (the “2007 JVA”) by the Ogun State government, China-Africa
Investment Limited, Guangdong Xinguang International Group, and CCNC
Group Limited. Under the provisions of the 2007 JVA, the development of the
Zone was to be carried out through the Ogun Guangdong Free Trade Zone
Company (“OGFTZ Company”), a subsidiary of the Ogun State government,
which was to be jointly owned for ninety-nine years by a consortium of three
entities: the Ogun State government, China-Africa Investment Limited, and
CCNC Group Limited.?

Early in the course of the project, China-Africa Investment Limited (a
Chinese business enterprise) experienced financial problems and the develop-
ment of the Zone was abysmally slow. The financial situation of China-Africa
Investment Limited led to another Chinese company, Zhuhai (the parent
company of Zhongshan), taking over the development and management of
the Zone.” On 24 January 2011, the Claimant incorporated its local Nigerian
entity, Zhongfu International Investment FZE (“Zhongfu”), to manage its
investments in Nigeria on its behalf. Zhongfu was consequently registered as
a Free Trade Zone Enterprise in the Zone.?? On 10 April 2012, the Ogun State
government confirmed the appointment of Zhongfu as the manager and oper-
ator of the Zone, after terminating the involvement of China-Africa Investment
Limited.” Consequently, the Ogun State government, Zhongfu, and Zenith
Global Merchant Limited (“Zenith”) entered into a JVA for the development,
management, and operation of the Zone on 28 September 2013 (the “2013
JVA”).2* Under Clause 3 of the 2013 JVA, OGFTZ Company was appointed as
the joint venture company, and ownership of OGFTZ Company was divided as
follows: 60% to Zhongfu and 20% each to Ogun State and Zenith.” Clause 27
of the 2013 JV A also provides that any dispute arising from the 2013 JVA would
first be settled by amicable discussions between the parties, failing which either
party could refer the dispute to the Singapore International Arbitration Centre
for arbitration under the UNCITRAL Arbitration Rules.?®

1% Paragraph 1of the Award. ~ ?° Paragraph 4 of the Award. 2! Paragraph 6 of the Award.
22 Paragraph 10 of the Award.  »* Paragraph 15 of the Award.  ** Paragraph 18 of the Award.
% Paragraph 19 of the Award. % Paragraph 20 of the Award.
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3.2 The Dispute between the Parties

Zhongfu maintained that it has, since 2010, developed and managed the Zone
while marketing it to potential occupiers. Specifically, it has improved commu-
nication systems, upgraded the roads, erected a perimeter fence, and opened
a bank, a supermarket, a hospital, and a hotel to assist potential occupiers in
the Zone.”

Between April and August 2016 (the “2016 Actions”), Ogun State purported
to terminate Zhongfu’s appointment as manager of the Zone and attempted
to install a new manager immediately. This was, however, preceded by some
key events. First, 51% of the shares of China-Africa Investment Limited were
acquired by a Chinese company, New South Group (NSG), the notice of which
the Chinese Consulate in Nigeria gave to the Ogun State government.”® Ogun
State interpreted this as meaning that Zhongfu’s management rights of the
Zone would be transferred to NSG.?’ Second, Ogun State reacted by writing to
Zhongfu, accusing it of fraud and misrepresentation of facts, demanding that
the Zone be handed to Zenith within thirty days.*® Zhongfu rebuffed Ogun
State’s claims as erroneous,” and Ogun State started taking actions aimed at
driving Zhongfu out of Nigeria.

Under direction of the Ogun State government, the police harassed
Zhongfu’s workers, who were threatened with prosecution and prison sen-
tences in order to get them to vacate the Zone.”” The chief financial officer
(CFO) of the Zone, Mr. Wenxiao Zhao, was arrested, beaten, detained, and
starved of food and water for ten days by the police.”> The CFO’s travel doc-
ument was also seized by the Nigerian Immigration Service (NIS) to prevent
him from leaving Nigeria. The CFO was later released on bail and his travel
document was returned to him, enabling him to leave Nigeria, albeit hurriedly.
Furthermore, the NIS seized the immigration papers of Zhongfu’s other expa-
triate staff so that none of them would be able to work in Nigeria.**

Ultimately, Zhongfu’s principal officers left Nigeria in October 2016.% The
departure’s proximate cause was the police harassment but there were under-
lying and aggravating issues as well. Chinese staff struggled with the Nigerian
business environment, cultural differences, and the English language. That
Zhongshan’s investment was located in a community that is somewhat remote

7 Paragraphs 21 and 22 of the Award.

28 Paragraph 34 of the Award. On 11 March 2016, the Economic and Commercial Section of
the Consulate of the PRC in Lagos, Nigeria, sent Diplomatic Note 1601 (“Note 1601”) to the
Ogun State government stating that it had been officially notified by a PRC authority about
the replacement of shareholdings owner of China-Africa Investment Limited to Guangdong
New South Group. Note 1601 further stated that this will legally lead to the replacement
of the management rights of the OGFTZ company that is now in the hands of Zhongfu to
Guangdong New South Group.

2 Pparagraph 33 of the Award.  *° Paragraph 35 of the Award.

3 Paragraph 36 of the Award. ¥ Paragraph 39 of the Award. ¥ ibid.

3% Paragraph 39 of the Award. % Paragraphs 39 and 40 of the Award.
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from the center of commerce and in a non-cosmopolitan location may be a
plausible explanation for the language and cultural barriers.

What did Zhongfu do to warrant these treatments from Nigeria? As we will
show in the following sections, Nigeria accused Zhongfu of misrepresentation
and concealment of material facts that, if the Ogun State government had been
aware, would have meant it would not have entered into the 2013 JVA. We will
discuss how Zhongfu set out to mitigate this challenge.

3.3 Nigeria-Related Court Proceedings Commenced by Zhongfu

Further to the foregoing dispute, Zhongfu commenced an action on 18
August 2016 at the Nigerian Federal High Court in Abuja (the “Zhongfu FHC
Action”) against the Nigeria Export Processing Zones Authority (NEPZA), the
Attorney-General of Ogun State, and Zenith, seeking declaratory and injunc-
tive reliefs that Zhongfu is the manager of the Zone. The Zhongfu FHC Action
alleged breaches of Zhongfu’s contractual rights as a manager of the Zone
and Zhongfu’s tenancy rights under the 2010 Framework Agreement.”® On 9
September 2016, Zhongfu brought another suit at the Ogun State High Court
against OGFTZ Company, the Ogun State government, and the Attorney-
General of Ogun State, seeking possession of the Zone, injunctive reliefs, dam-
ages of US$1,000,797,000, and interest (the “Zhongfu SHC Action”). Zhongfu’s
claim in the Zhongfu SHC Action was primarily based on its right of posses-
sion under the 2010 Framework Agreement.”’

On the same day, the CFO instituted proceedings at the Nigerian Federal
High Court in Abuja against the Nigerian Police Force, the Inspector-General
of Police, the Commissioner of Police for the Federal Capital Territory, and
others for damages for his mistreatment (“Mr. Zhao Action”).”® All three court
actions were discontinued in early 2018 as a result of the refusal of the defend-
ants to comply with the timelines for filing court documents, among other
procedures.*

In the meantime, and in a bid to enforce its contractual rights, Zhongfu
commenced commercial arbitration proceedings against the Ogun State gov-
ernment and Zenith at the Singapore International Arbitration Centre, pur-
suant to Clause 27 of the 2013 JVA.*® However, Zenith sought and obtained
an anti-arbitration injunction against Zhongfu on 29 March 2017 on the basis
that Nigeria, not Singapore, was supposed to be the seat of arbitration and
the Zhongfu FHC Action constituted a waiver of Zhongfu’s right to arbitrate

% ibid.

%7 Paragraph 43 of the Award. The only reference to the JVA was in paragraph 5 of the Statement
of Claim where Zhongfu averred that its claim was for recovery of possession based on
documents preceding 2013 and without prejudice to any claims in other proceedings, arising
from agreements between parties to the 2013 JVA.

3 Paragraph 42 of the Award.

% See paragraphs 44 and 45 of the Award respectively.  *° Paragraph 45 of the Award.
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(or rendered the arbitration abusive or oppressive)." Zhongfu appealed
this order, but the appeal, as noted, was discontinued before the instant
investment treaty arbitration was formally commenced by the Claimant
(Zhongshan, the parent company of Zhongfu) against Nigeria under the
China-Nigeria BIT.*

3.4 Thongshan's Strategies for Mitigation

In terms of their projects in Africa, Chinese investors may be open to nego-
tiation and amicable settlement, as well as the exhaustion of local remedies
available in a host state (i.e., including litigation proceedings in domestic
courts).*?
risk and local challenges it was experiencing in Nigeria. First, and as described
in the previous section and in Table 6.3.2, Zhongfu instituted legal actions in
the Nigerian courts against (i) the Attorney-General of Ogun State and Zenith
for breach of contractual and tenancy rights and (ii) the Ogun State govern-
ment and the Attorney-General of Ogun State, seeking an order of possession,
injunctive reliefs, damages, and interest. In addition, Mr. Zhao, the CFO of the
Zone, instituted a legal action in the Nigerian courts against the Nigerian Police
Force, the Inspector-General of Police, and the Commissioner of Police for the
Federal Capital Territory, Abuja, seeking to protect his fundamental rights.**
Separate from the legal actions instituted in the Nigerian courts, Zhongfu also
commenced commercial arbitration proceedings against the Ogun State gov-
ernment and Zenith under the 2013 JVA.

When it appeared that the Nigerian litigation proceedings and the commer-
cial arbitration proceedings could not move forward, on 21 September 2017
Zhongshan sent a notice of dispute and request for negotiations to Nigeria (the
“2017 Notice™), in which it expressed its willingness to discuss the dispute that
had arisen as a result of the Ogun State government’s purported termination
of Zhongfu rights in the Zone and the allegations and counter-allegations by
the parties between April and August 2016.* This request was made further to
Article 9(3) of the China-Nigeria BIT, which provides that if “a dispute cannot
be settled within six months after resort to negotiations ... it may be submitted
at the request of either Party to an ad hoc tribunal.” However, no response was
received from Nigeria. Consequently, Zhongshan served a request for arbitra-
tion pursuant to Article 9 of the China-Nigeria BIT, which marked the com-
mencement of the investment treaty arbitration that resulted in the Award.
The next section sets out the arguments of the parties to the investment treaty
arbitration.

Zhongshan employed four strategies for mitigating the investment

a g
ibid.

2 ibid. Under section 54 of Nigeria’s Companies and Allied Matters Act, 2004, a foreign
company doing business in Nigeria is under obligation to incorporate a local subsidiary.

B (n12). “ Paragraph 42 of the Award. 4 (n10).
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3.5 Arbitration

The arbitration tribunal was formally constituted on 5 January 2018 following
the appointment of the arbitrators in accordance with Article 9(4) of the China-
Nigeria BIT. Zhongshan filed its statement of claim, witnesses’ statements, and
expert evidence from an accountant on the quantum of compensation.*® Nigeria
responded with its Statement of Defense and witness statements. Through a pre-
liminary application, Nigeria also requested the tribunal to bifurcate (divide)
the proceedings and determine the law that should govern the dispute. After
Zhongshan’s response to the bifurcation of the proceedings and the question of
the applicable law, the tribunal declined to bifurcate the proceedings. The tribu-
nal ruled that the applicable law to the dispute was an amalgam of Nigerian law,
the provisions of the China-Nigeria BIT, and the generally recognized principles
of international law. Notably, Nigeria was uncooperative in the production of
any documents requested by Zhongshan and ordered by the tribunal.*’

3.5.1 Zhongshan’s Claims against Nigeria
Zhongshan claimed that Nigeria breached Articles 2, 3, and 4 of the China-
Nigeria BIT between April and August 2016 by seizing its assets and depriving it
of a substantial investment in the Zone. Specifically, Zhongshan made five inter-
related claims against Nigeria. First, Zhongshan claimed that Nigeria breached
its obligation of fair and equitable treatment of Chinese investors under Article
3(1) of the China-Nigeria BIT.* Second, Zhongshan claimed that Nigeria unrea-
sonably discriminated against it and therefore breached Article 2(3) of the BIT.*
Third, it claimed that Nigeria failed to provide the “continuous and full pro-
tection and security” afforded by Article 2(2).*° Fourth, Zhongshan claimed that
Nigeria violated its contract with the petitioner and thus breached Article 10(2).
Fifth, Zhongshan claimed Nigeria wrongfully expropriated its investments with-
out compensation, in breach of Article 4.”' Zhongshan claimed US$1,446 million.
Under the China-Nigeria BIT, Chinese businesses in Nigeria are protected
from nationalization or expropriation unless the expropriation is in the public
interest, the expropriation was done in accordance with domestic legal proce-
dure, and it was done without discrimination.”* Chinese investors are entitled
to fair compensation if their investments are expropriated. Fair compensation
is the value of the expropriated investments immediately before the expropria-
tion is proclaimed. The basis or standard of assessment of compensation in this

46 Paragraph 58 of the Award. ¥ Paragraph 62 of the Award.

8 Pparagraph 49 of the Award. Article 3(1) of the China-Nigeria BIT provides that “Investments
of investors of each Contracting Party shall all the time be accorded fair and equitable
treatment in the territory of the other Contracting Party.”

49 Paragraphs 58 and 129 of the Award. By virtue of Article 2(3) of the China-Nigeria BIT,
“Subject to its laws and regulations, neither Contracting Party shall take any unreasonable or
discriminatory measures against the management, maintenance, use, enjoyment and disposal
of the investments by the investors of the other Contracting Party.”

0 Paragraph 48 of the Award. ' Paragraph 58 of the Award.

52 China-Nigeria BIT, Article 4(1) and (2).
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type of case (a breach of the China-Nigeria investment treaty) is full reparation
for Zhongshan’s losses. Consequently, Zhongshan relied on Article 9 of the
China-Nigeria BIT to ask the arbitration tribunal to order Nigeria to compen-
sate it for the wrongful activities of its government agencies and for the losses
it incurred as a result of the breach.

3.5.2 Nigeria’s Responses to Zhongshan’s Claims

Developing states now pay attention to investment arbitration given the finan-
cial implications of losing a legal dispute of that nature. Although Nigeria
agreed to and participated in the arbitration, it made some jurisdictional and
preliminary objections before the tribunal by arguing that the arbitral tribu-
nal had no jurisdiction over the dispute based on the following grounds. First,
Nigeria contended that Zhongshan’s claims had to do with the conduct of a
constituent state in Nigeria and not the conduct of Nigeria (except the legal
actions at Nigeria’s federal court) as a sovereign state and therefore there is
no valid claim against Nigeria in international law.”® As we will elaborate in
Section 5.1, the tribunal relied on customary international law to attribute the
conduct of the Ogun State government, a constituent state in Nigeria, to a sov-
ereign state, Nigeria. Second, Nigeria argued that Zhongshan did not hold an
“investment” within the meaning of Article 1(1) of the BIT.** Nigeria’s argu-
ment here is on the basis that Zhongfu, and not Zhongshan, is the investor.
As we have noted, Zhongshan invested in Nigeria through its subsidiary,
Zhongfu, to comply with the requirements of Nigerian Company Law. Third,
Nigeria challenged the jurisdiction of the tribunal to arbitrate the investment
dispute on the basis that Zhongshan did not wait for the six-month period
referred to in Article 9(3) of the China-Nigeria BIT to expire before it went
to arbitration.” Fourth, Nigeria asked the tribunal to invoke “the fork-in-the-
road” clause contained in Article 9(3) of the China-Nigeria BIT to the effect

33 Paragraph 70 of the Award.

> Paragraph 70 of the Award. In the China-Nigeria BIT, the term “investment” means every
kind of asset invested by investors of one contracting party in accordance with the laws and
regulations of the other contracting party in the territory of the latter, and in particular,
though not exclusively, includes (a) movable and immovable property as well as any property
rights, such as mortgages, liens, and pledges; (b) shares, debentures, stock, and any other kind
of participation in companies; (c) claims to money or to any other performance having an
economic value associated with an investment; (d) intellectual property rights, in particular
copyrights, patents, trademarks, trade names, technical process, know-how, and goodwill;
and (e) business concessions conferred by law or under contract permitted by law, including
concessions to search for, cultivate, extract, or exploit natural resources.

> Art 9 is the dispute settlement provision of the BIT. Art 9(2) and (3) states:

a

(2) If the dispute cannot be settled through negotiations within six months, either Party to the
dispute shall be entitled to submit the dispute to the competent court of the Contracting Party
accepting the investment.

(3) If a dispute cannot be settled within six months after resort to negotiations as specified in
Paragraph 1 of this Article it may be submitted at the request of either Party to an ad hoc arbitral
tribunal. The provisions of this Paragraph shall not apply if the investor concerned has resorted
to the procedure specified in Paragraph 2 of this Article.
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that the tribunal has no jurisdiction because the Nigerian court proceedings
operated as a bar to the arbitration.”® Nigeria argued that the Nigerian court
proceedings initiated by Zhongfu amounted to the submission of the “dispute
to a competent court” in Nigeria within the meaning of the BIT. Fifth, Nigeria
argued that Zhongshan’s claim should not be adjudicated in the absence of the
People’s Republic of China (PRC) government being involved in the arbitra-
tion. Lastly, Nigeria posited that as long as Zhongshan was basing its claim on
the Nigerian court proceedings and/or the anti-arbitration injunction, it can-
not do so because it failed to appeal the court order.”

3.6 Result of Arbitration

Drawing on customary international law, the tribunal rejected Nigeria’s
argument that Zhongshan has no valid claim against Nigeria. The tribunal
relied on Articles 1, 4.1, 9.2, and 5, respectively, of the Responsibility of States
for Internationally Wrongful Acts (2001), adopted by the International Law
Commission,™ to hold that all organs of the Federal Republic of Nigeria,
including those that have independent existence under Nigerian law such as
the Ogun State government, are to be treated as part of the Federal Republic
of Nigeria. The tribunal found that the parties to the 2013 JVA intended that
the Ogun State government would strictly observe the terms of the China-
Nigeria BIT, which is a strong indication that Ogun State would be subject to
the conditions of the BIT. According to the tribunal, investment treaties would
be almost meaningless if they did not apply to actions of local, as opposed to
national, government. Therefore, it did not matter that Zhongshan’s case was
primarily based on the actions of the Ogun State government.”

On Nigeria’s second argument against Zhongshan’s claim, the tribunal was
not persuaded by Nigeria’s argument that Zhongshan had no investment in
Nigeria. The tribunal reasoned that Zhongshan invested in Nigeria through
a corporate vehicle (subsidiary), Zhongfu, by paying money to acquire the
investment and incorporating Zhongfu to undertake the day-to-day respon-
sibilities arising from the investment.*®® The tribunal dismissed Nigeria’s third
argument that it did not have jurisdiction over the case as Zhongshan did not

% ibid. A fork-in-the-road clause in an investment treaty excludes, in one way or another, the
possibility for an investor to submit the same investment dispute to more than one court or
tribunal. An adjudicating body uses either the triple identity test or the fundamental basis
test to determine whether the dispute brought before an investor-state arbitral tribunal and
the dispute(s) submitted to another court is the same. Markus A Petsche, “The Fork in the
Road Revisited: An Attempt to Overcome the Clash between Formalistic and Pragmatic
Approaches’ (2019) 18 Washington University Global Studies Law Review 391.

% Paragraph 70 of the Award.

58 Responsibility of States for Internationally Wrongful Acts: Resolution adopted by the General
Assembly, New York, 28 January 2002, A/RES/56/83, UNGA.

% Paragraphs 72-6 of the Award. % Paragraphs 77-9 of the Award.
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wait for the expiration of the six-month period required by the China-Nigeria
BIT before filing its arbitration claim. As we noted in Section 3.1, Zhongshan
notified Nigeria of its intention to negotiate and settle the dispute through a
letter in September 2017, but Nigeria did not respond to the offer. The tribunal,
therefore, dismissed Nigeria’s argument on the basis that the facts contradicted
Nigeria’s position as it neither acknowledged the receipt of the 2017 letter nor
negotiated with Zhongshan.®'

Furthermore, the tribunal rejected Nigeria’s fork-in-the-road argument
because neither Zhongshan nor Nigeria, as a sovereign state, was a party at
any of the domestic court proceedings (the parties were, at all times, Zhongfu,
NEPZA, the Attorney-General of Ogun State, and Zenith). Nigeria’s fork-in-
the-road argument also failed because the tribunal distinguished the characters
and particularities of the Nigerian proceedings from those of the arbitration.
Zhongfu’s SHC Action was based on alleged breaches of its contractual and
possessory rights under the 2010 Framework Agreement and the 2013 JVA, and
Zhongfu’s FHC action, on alleged breaches of Nigerian domestic public law,
whereas Zhongshan’s case in this arbitration is based entirely on the China-
Nigeria BIT.

In both the state and federal court actions, Zhongfu, as Table 6.3.2 shows,
sought declaratory and injunctive reliefs, whereas in this arbitration Zhongshan
sought compensation. The Nigerian court cases are similar to the arbitration
only to the extent that Zhongfu also sought damages.®* Concerning Nigeria’s
argument that the PRC has to be present before the tribunal to explain the
rationale behind Note 1601, the tribunal held that the official representation
through Note 1601 from the PRC is irrelevant to Zhongshan’s claim as it does
not need to rely on the Note to prove the existence of Zhongfu’s rights in
Nigerian law as a result of entering into the 2010 Framework Agreement and
the 2013 JVA, the deprivation of those rights by the statements and actions of
various organs of the Nigerian state, and that the deprivation was a breach of
Nigeria’s obligations under the BIT.®> The tribunal reasoned that, if Nigeria
wanted, it could have called one of the senior employees of the PRC to testify
in the arbitration, but it failed to do so. The tribunal also held that the Nigerian
court proceedings and anti-suit injunction did not amount to a breach of the
China-Nigeria BIT.**

In rendering its Award, the tribunal found that the 2016 Actions of Ogun
State, NEPZA, and Nigerian Police breached Zhongshan’s rights under Articles
2(3), 3(1), and 4 of the China-Nigeria BIT.% The reason for this finding is that
Zhongfu’s interest in the Zone was entitled to continuous protection.’® The
tribunal determined that the 2016 Actions by Nigerian state actors deprived
Zhongfu of its rights under the 2010 Framework Agreement and the 2013 JVA.

¢! Paragraphs 80-1of the Award. ~ ®* Paragraphs 82-91 of the Award.
63 Paragraphs 92-5 of the Award. ~ ®* Paragraphs 96-8 of the Award.
5 Paragraph 198(b) of the Award. @ Paragraph 126 of the Award.
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The tribunal held that the failure of Nigeria’s court to restrain the agencies of
the host government or to declare their use of state power illegitimate compli-
cated and exacerbated the illegitimacy of the 2016 Actions. The tribunal noted
that Zhongfu was doing a good job that had been recognized publicly by the
Nigerian Customs Service and in a video by the Economist Intelligence Unit,*’
and what is more, the Zone had begun to generate considerable tax revenue for
the Nigerian government.®® The tribunal ordered Nigeria to pay Zhongshan
the amounts as follows:

1. compensation for the expropriation in the sum of US$55.6 million;

2. moral damages in the sum of US$75,000, representing around US$5,000
for each day of Mr. Zhao’s mistreatment plus a further sum to reflect the
other inappropriate behavior of representatives of Nigeria toward employ-
ees and a director of Zhongfu;

3. interest on the aforesaid two sums from 22 July 2016 at the one-month USD
LIBOR rate plus 2% for each year, or proportion thereof, such interest to
be compounded monthly, until and including the date of the award, in the
sum of US$9.4 million;

4. in respect of the Claimant’s legal and related costs of the arbitration, the
sum of £2,509,789.57;

5. £354,655.17 in respect of the other costs of the arbitration;

6. post-Award interest on the sums specified on all the amounts specified
in sub-paragraphs 52(a)-(c) above from the day after the Award until
payment. The Award stipulated that this post-Award interest should be
calculated at the one month USD LIBOR rate plus 2% for each year, or
proportion thereof, such interest to be compounded monthly, until and
including the date of payment (and should, for any reason, USD LIBOR
cease to be operative while any amount remains outstanding, the interest
due shall from that date onward be calculated on the basis of whatever rate
is generally considered equivalent to USD LIBOR plus 2%, compounded
monthly, until and including the date of payment);*® and

7. post-Award interest on the sums specified on all the amounts specified in
sub-paragraphs 52(d)-(e) above from the day after the Award until pay-
ment. The compensation, moral damages, and interests are to be paid in
US dollars while the legal fees and costs related to the arbitration are in
British pounds.

Investment treaties have a force of law that can affect the economy of a
sovereign nation.”’ International investment arbitration students and law-
yers need to be pragmatic because of the quantum of award as in this case
study.”! As of the time of writing, Nigeria has not paid the amounts of money

" A video entitled ‘Growth Crossings: Ogun Guangdong Free Trade Zone in Nigeria’ The
Economist Intelligence Unit (23 April 2016). https://perma.cc/DFJ9-DKD2.

8 Paragraphs 28 and 127 of the Award. (Up to 160 million Nigerian Naira in the 2016 fiscal year.)

9 Paragraphs 176-98 of the Award. 70 (n10). ' (n10).

Downloaded from https://www.cambridge.org/core. IP address: 3.149.214.86, on 04 Mar 2025 at 18:35:25, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009457859.022


https://perma.cc/DFJ9-DKD2
https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009457859.022
https://www.cambridge.org/core

313 Investment Treaties in Protecting Chinese Outbound

awarded against it by the tribunal. A party that received a favorable award in
an investment arbitration needs to take procedural steps to enforce the award
and reap its benefits. In this connection, on 8 December 2021, Zhongshan filed
an enforcement action in an English High Court.

In response, Nigeria challenged Zhongshan’s legal action to enforce the
Award under the English Arbitration Act,”? on the basis that the tribunal
lacked jurisdiction, but the English court issued an order that recognized the
tribunal’s Award on 21 December 2021.”° Nigeria further relied on the UK State
Immunity Act of 1978 to plead sovereign immunity from the enforcement of
the Award before an English Court of Appeal.”* However, it was late in filing
the application as it had seventy-four days from the date of the English High
Court’s order to apply to the Court of Appeal to set aside the order. Nigeria,
therefore, sought an extension of time to apply and leave (i.e., permission)
from the English Court of Appeal to set aside the order of the High Court that
ordered the enforcement of the Award.

On 20 July 2023, the Court of Appeal declined to grant the extension and
leave primarily on the basis that there was no likelihood that the appeal
would be successful. Similarly, Zhongshan has also filed a legal action before
the US District Court for the District of Columbia on 26 January 2023 ask-
ing the court to recognize the Award and order for its enforcement against
Nigeria.”” Here, Nigeria has unsuccessfully challenged the enforcement of the
Award chiefly on the legal basis that the arbitral tribunal did not have juris-
diction to hear the arbitration and that the dispute was not governed by the
New York Convention.”® It is important to explain that, traditionally, the New
York Convention governs the enforcement of commercial arbitration awards
and does not apply to investor-state arbitration, which is usually governed by
the ICSID and other treaties. However, the US courts have regularly confirmed
arbitral awards rendered under investor-state arbitration in which sovereign
nations have been found to breach treaty, rather than contractual obligations,
holding that investment treaty arbitration qualifies as commercial for the pur-
pose of recognition and enforcement under the New York Convention.”” In
turtherance of its efforts to enforce the Award, Zhongshan has begun to seize
Nigeria’s assets. Zhongshan obtained an order from a Superior Court, sitting
in Montreal, Quebec, Canada on 25 January 2023 to seize a Bombardier 6000

72 Arbitration Act 1996 (Chapter 23).

7> Zhongshan Fucheng Investment Co Ltd v. The Federal Republic of Nigeria [2023] EWCA
Civ 867.

74 ibid.

7> Zhongshan Fucheng Industrial Investment Co., Ltd v. Federal Republic of Nigeria, 26 January
2023 [Civil Action No. 22-170 (BAH)] (the US District Court).

76 The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, New York, 10 June 1958, 330 UNTS 3 New York [the New York Convention].

77 Zhongshan Fucheng Industrial Investment Co., Ltd v. Federal Republic of Nigeria, 26 January
2023 [Civil Action No. 22-170 (BAH)] (the US District Court).
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Jet belonging to Nigeria, all rights of Nigeria in the aircraft, any proceeds from
the sale of the aircraft that is payable or belonging to Nigeria, and the aircraft’s
logbook.”®

4 Conclusion

As China-Nigeria investment relations continue to grow, this case study dem-
onstrates that international investment disputes are bound to arise from such
engagements because of foreign parties, different regulatory regimes, the own-
ership structure of the investment, issues of state sovereignty, and cultural
differences, to mention only a few contentious issues. What is more, investor-
state arbitration is becoming a popular mechanism for the settlement of for-
eign investment disputes, even though the investment arbitration model is
currently facing a backlash.”

To elaborate, investment arbitrations are widely touted to be faster, guaran-
tee the privacy of the parties, and tend to preserve the investment relations of
the disputing parties in comparison with litigation in conventional law courts.
However, the arbitration industry has been implicated in perpetuating an
investment regime that prioritizes the rights of investors, particularly those
from the West, at the expense of democratically elected national governments
and sovereign states, especially those in the developing world.*® There are con-
cerns in the literature that the arbitration sector has built a multimillion-dollar,
self-serving industry, dominated by a narrow exclusive elite of law firms and
lawyers whose interconnectedness and multiple financial interests raise serious
concerns about their commitment to delivering fair and independent judg-
ments.?' According to Corporate Europe Observatory and the Transnational
Institute, the arbitration industry has become big business for arbitrators
and lawyers as they profit handsomely from arbitration awards against sov-
ereign states.3? Critics claim that the neutrality of arbitral institutions is illu-
sory because arbitrators play highly active roles in arbitration proceedings,
and many of them have strong personal and commercial ties to transnational
companies.® According to our interview participant, the China-Nigeria BIT is
an old-generation treaty that is due for renegotiation to reflect modern

78 Zhongshan Fucheng Industrial Investment Co. Ltd. v. Federal Republic of Nigeria, 2023 QCCS
791 (CanLlII), https://canlii.ca/t/jw78c. https://perma.cc/RM7C-6M6F. [Quebec Superior
Court, Commercial Division].

7 Pia Eberhardt and Cecilia Olivet, ‘Profiting from Injustice: How Law Firms, Arbitrators, and
Financiers Are Fuelling an Investment Arbitration Boom’ Corporate Europe Observatory and
the Transnational Institute (27 November 2012) https://corporateeurope.org/en/international-
trade/2012/11/profiting-injustice. Malcolm Langford, Daniel Behn, and Ole Kristian Fauchald,
‘Backlash and State Strategies in International Investment Law’ in Tanja Aalberts and Thomas
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developments in cross-border investment, and thus its out-of-datedness may
reflect some of these larger concerns.

These critiques of the international arbitration system are important and
contribute to the ongoing reform of the international arbitration system. In the
meantime, this case study demonstrates how non-Western foreign investors
can protect their investments under BITs. Regardless of its out-of-datedness,
the China-Nigeria BIT (as well as the Nigerian Investment Promotion
Commission Act), provides substantive protections for foreign investments.
The protections guarantee that every investment (either by Chinese compa-
nies in Nigeria or by Nigerian companies in China) will be treated fairly and
equitably and the foreign investment will not be expropriated without a fair
compensation to the affected party.

5 Discussion Questions and Comments
5.1 For Law School Audiences

The Chinese government has increasingly demonstrated its commitment to
the protection of the investments of its nationals in foreign countries as evi-
dent in the more than 100 BITs it has signed with other sovereign states.
Before the commencement of the investment arbitration that we have dis-
cussed in this case study, there were a variety of domestic court cases that
were mostly instituted by Zhongfu and Mr. Wenxiao Zhao against the agents
of the Nigerian state and substate actors to protect Zhongfu’s investment and
the company’s management from arbitrary expropriation and harassment by
the local police. In a jurisdiction such as Nigeria, which is yet to attain judicial
independence from the executive arm of government, the reality of obtaining
justice through a fair and transparent process may be difficult for a foreign
investor, particularly when its economic interests are in direct conflict with
those of their host state.

The China-Nigeria BIT played a decisive role in the protection and reali-
zation of the investment rights of Zhongshan (from the stage of obtaining a
favorable arbitral award to the enforcement stage — seizing the assets of Nigeria
in Canada). International investment jurisprudence,* customary international
law, and the language or wording of the China-Nigeria BIT were crucial in
interpreting the treaty both at the tribunal and in the British and American
courts where Zhongshan applied for the enforcement of the Award. The inter-
pretation of “investment” in the BIT, the “fork-in-the-road” clause, and the
jurisdictional arguments by Nigeria underscore the complex substantive and
procedural issues that the tribunal resolved. Crucially, the tribunal drew on cus-
tomary international law to attribute the conduct of a constituent state (Ogun
State government) to a sovereign state (Nigeria). One of the legal implications

8% Paragraphs 130, 131, 134, 136, 143, 144, and 181 of the Award.

Downloaded from https://www.cambridge.org/core. IP address: 3.149.214.86, on 04 Mar 2025 at 18:35:25, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009457859.022


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009457859.022
https://www.cambridge.org/core

316 Ngozi S. Nwoko and Stanley U. Nweke-Eze

of the attribution for the China-Nigeria BIT is that the commitments of the
state parties in the BIT are binding upon them, their nationals, constituent
states, and state organs in their investment relations with one another. This
is notwithstanding the separate legal existence of the constituent states. This
case study underscores how Zhongshan (and any other Chinese company) can
rely on the provisions of the China-Nigeria BIT to invoke the international
investment arbitration regime to hold Nigeria accountable for the unfair and
discriminatory treatment of their investment. Further, Zhongshan had to go to
a domestic court of signatories to the New York Convention to obtain an order
to enforce the arbitral Award against Nigeria. In this connection, Zhongshan
has applied to enforce the award in the American, British, and Canadian courts,
respectively. Although the process for recovering the other party’s assets may
take some time, as in this case, Zhongshan has made some progress by seizing
Nigeria’s aircraft on the orders of a Canadian court.

In light of the above, the following questions may inform a discussion of the
legal issues:

1. What are the core objectives of the China-Nigeria BIT and how does the
Zhongshan case demonstrate their fulfillment (or not)?

2. Are there any legal or practical difficulties in attributing, as the tribunal
did, the conduct of a sub-state actor to a sovereign state with a thirty-six-
state structure and a federal capital territory?®

3. What types of arbitration are eligible to be recognized and enforced under
the New York Convention? What are some of the legal procedures that
Zhongshan followed to enforce the Award in the United Kingdom, the
United States, and Canada?

5.2 For Policy School Audiences

This case study demonstrates that the arbitrary use of governmental power
against a foreign investor is detrimental to national economic development.
The two key national economic objectives of establishing the Zone are to pro-
mote manufacturing and diversify the Nigerian economy which has been a
petro-economy since the 1980s. The Zone had economic prospects as could
be seen in the generation of significant tax revenue for the host government
and job creation for the local population, but the revenue stream for the gov-
ernment and job prospects appear to be lost due to the sudden departure of
Zhongshan and the monetary value of the arbitral award. Further, the Ogun
State government justified the harassment, torture, detention, and seizure

8 Under the Nigerian Constitution, 1999 (as amended), the signing of a treaty, establishment of
police and other government security services, deportation of persons who are not citizens of
Nigeria, and registration of businesses, among other items, are within the exclusive legislative
powers of Nigeria’s federal government, while such items as trade and commerce fall
concurrently under federal and state powers.
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of the travel documents of some of Zhongfu’s staff by Nigerian police on
trumped-up fraud and misrepresentation charges. However, the arbitration
proceeding shows that the allegations of fraud and misrepresentation were
unfounded.®

In this context, consider the following:

1. How can the Nigerian government prioritize its economic development
and enable a conducive and transparent business climate? How should
the Nigerian government put in place policy processes that would engage
in sustainable trade and investment agenda-setting, policy formulation,
implementation, and evaluation? What type of policy objectives and
reforms can the Nigerian government pursue to improve the business
landscape and drive and optimize sustainable development?

2. How can the outcome of the investment arbitration discussed in this
case study contribute to policy and legal springboards that may result in
responsive and responsible regulation of inbound foreign investments by
the Nigerian government?

3. Is there any policy role for the Export-Import Bank of China in terms of
financial-related policy support for a Chinese company like Zhongshan?

5.3 For Business School Audiences

Zhongshan’s investment in a country such as Nigeria with a weak regula-
tory system exposed the company and its officers to a variety of risks such
as loss of investment without compensation, risk to life, and loss of liberty,
among other things. These risks were beyond the company’s control and may
be difficult to prevent. Zhongshan, however, employed various strategies to
respond to and mitigate the risks. The strategies include a request to Nigeria
for negotiation and settlement, Chinese diplomatic and consular interven-
tions from Lagos, domestic lawsuits against the organs of the Nigerian fed-
eral government and Ogun State government, and investment arbitration
in Singapore and the United Kingdom. Every investor’s experience in the
Nigerian regulatory landscape will differ and may warrant Zhongshan’s and
other mitigating approaches. The nature of the risks and investment land-
scape, among other considerations, will inform the company’s decision or
mitigating strategies.
Based on the foregoing, discuss the following:

1. What can be learned about investment protection from Zhongshan’s strat-
egies in Nigeria?

2. Assuming that you are an investment analyst or risk manager in a Chinese
company that is planning to invest in Nigeria, what can you identify to

8 Paragraphs 103 to 121 of the Award.
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your company officers as the types of risks that could arise in the context
of their prospective investment?

3. What are some of the mitigating strategies that you can draw from this
case study to advise the company officers on how the company can navi-
gate the risks and local challenges in its Nigerian operations?
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