Editorial

Will Psychotherapy Be
Transformed in the 1980s?

by Barry R. Furrow, ].D.

The attractions of psychiatric mis-
haps are similar for the journalist
and the lawyer —the perverse mag-
netism of sex and violence. A thera-
pist engages in sex with his female
patient; he fails to prevent a patient’s
suicide; or he releases a patient who
then kills a third person. These are
the themes of popular journalism,
and of current highly publicized liti-
gation involving psychotherapists. In
this issue of Law, Medicine & Health
Care, two articles look at the liability
of the therapist. Michael D. Roth
and Laurie J. Levin in Dilemma of
Tarasoff: Must Physiciains Protect the
Public or Their Patients? offer a careful
look at the potential liability of the
therapist, concerning the duty to
warn others of a patient’s threats, in
light of the leading cases. The au-
thors outline the parameters of the
law, fuzzy as its current boundaries
may be, in a useful attempt to offer
the psychotherapist guidance through
the minefield of tort liability. Sheila
Taub, in a broader look at the sub-
ject, searches for threads which
might link and rationalize the case-
taw in these “hot” areas, particularly
with regard to abuse of the therapeu-
tic relationship.

Therapists are anxious about being
sued; as one commentator recently
wrote, the therapist risks ending up
with a mind “cluttered with the
trauma of litigation.”! Indeed, the
risk of being sued is high for the
therapist who treats potentially vio-
lent patients or who has sex with a
patient. In general, however, the
risks of being sued for harm resulting
from verbal psychotherapy are quite
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low. Suits are rarely brought, in part
because the prodigious problems prov-
ing causation and damages make them
unattractive to lawyers. The provider
using verbal therapy continues to
have the upper hand in the vast ma-
jority of malpractice situations.? Ex-
cessive professional anxiety about
malpractice suits is not grounded in
an accurate perception of legal real-
ity. Roth/Levin and Taub clearly
trace the risks of liability in the dra-
matic cases. But what about the role
of tort suits in the great run of cases
in which a patient deteriorates dur-
ing the course of treatment, or expe-
riences no benefit whatsoever, at
substantial expense? Despite a variety
of suggestions for legal reform, there
is little settled case law.’ One wonders
whether more litigation in less
dramatic areas of therapy might not
serve a useful purpose in spurring
some consolidation of the hundreds
of treatment approaches, from Primal
Scream therapy to traditional long-
term psychoanalysis.

The outside observer (or govern-
ment regulator) concerned with costs
and quality of care would like to see
a legal environment in which psy-
chotherapists can steer a course be-
tween the Scylla of rigid defensive
postures and the Charybdis of iatro-
genic harms to patients. Malpractice
is one force affecting current thera-
peutic practice, as Taub and Roth/
Levin so clearly perceive. Other
forces unrelated to tort suits are also
at work, and they are more likely to
transform the practice of psychother-
apy. Three forces are currently at
work: research into the underlying
operation of mental illness and re-
lated studies into the efficacy of vari-
ous treatment approaches; expanded
third-party financing of therapies;
and increasing practice of psycho-
therapy within corporate medicine.
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These forces deserve extended dis-
cussion and study because they will
have a dramatic effect on the way
therapy is practiced, and on the po-
tential liability of the therapist.
Research on the organic bases of
psychological illness and pharmaco-
logical treatment is accelerating.* A
better understanding of the etiologies
of mental illness offers the promise of
more precise pharmacological hand-
ling, either alone or in combination
with traditional psychotherapy. Si-
multaneously, efficacy studies suggest
a need for research into the mecha-
nisms of psychotherapy. A psycho-
therapist who continues to use a
particular treatment mode, in the
face of evidence of greater efficacy of

Third-party reimbursement
practices, research into psycho-
logical illness and treatment,
and the increased presence of
corporate medicine will even-
tually change the practice of
medicine, and, indirectly, the
shape of potential liability.

other approaches, may be liable for
his patient’s deterioration or failure
to improve. A recent commentator
has written that “it behooves advo-
cates of psychotherapy, whenever
possible, to define with precision the
active ingredients of psychotherapy,
the conditions for their optimal ad-
ministration, the minimum required
training for the psychotherapist, the
specific rarget symptoms for which
therapy is indicated, and the groups
of patients for whom psychotherapy
is contraindicated.” Psychotherapy
is under fire, and the ultimate conse-
quence of research may be to put at
risk the therapist who does not keep
up with current findings.
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41. N.Y. PuB. HEALTH Law §230(11)d)
{McKinney Supp. 1982-1983).

42. N.Y. Pus. HEALTH Law §230(11)(d))
{McKinney Supp. 1982-1983).

43. N.Y. Pu. HEALTH Law §230(11)(d)(i)
(McKinney Supp. 1982-1983). A literal inter-
pretation of this section suggests that the
chairpersons of these committees have the
responsibility of reporting this information to
the Board, as they would fall into the category
of those required to report under N.Y. PuB.
Law §230(11)a) McKinney Supp. 1982-1983).
See supra note 37 and accompanying
discussion.

44. N.Y. Pus. Law §230(1 1)d)iii) McKin-
ney Supp. 1982-1983),

45. N.Y. Pus. Law §230(1 1)(e) (McKinney
Supp. 1982-1983).

46. At common law, a physician could be
compelled to disclose information acquired
while treating a patient. However, N.Y. Civ.
PRAC. LAW §4504 (McKinney 1963) provides
for a statutory privilege of nondisclosure,
whereby medical information obtained by a
physician in the course of, and necessary for,

the treatment of a patient could not be dis-
closed without the patient’s consent. There are
additional statutory provisions which protect
disclosure under these circumstances. They are
closely related to N.Y. Civ. PRAC. LAW §4504
(McKinney 1963) and are cross-referenced to
that rule. N.Y. PuB. HEALTH LAw §230(9)
(McKinney Supp. 1982-1983); N.Y. Ebuc.
Law §6527(3) (McKinney 1972).

47. The demonstration project (and the ac-
companying exemption) was in effect from
April 1, 1980, until March 31, 1983. Because
of the legislative emphasis on the importance
of documenting the project’s effectiveness, Sec-
tion 230(ii}g) provides for the submission of a
written report to the Commission of the De-
partment of Health and to the Director of the
Division of Alcohol Abuse of the Department
of Mental Hygiene. For a thorough discussion
of the mechanics involved in the three-year
demonstration project, see Nagy, B.R., Help for
the Impaired Physician, NEW YORK STATE JOUR-
NAL OF MEDICINE 81(10): 1531 (September
1981).

48. 1980 N.Y. Laws, c. 343, §1.

49. N.Y. Pup. HEALTH LAw §2803-e McKin-
ney Supp. 1982-1983).

50. N.Y. Pus. HEALTH LAW §2803-e(3)(b)
(McKinney Supp. 1982-1983). It should be
remembered that hospital administrators who
know of professional misconduct on the part
of a physician must also report to the Board
pursuant to Section 230(11)(1) of the Public
Health Law.

51. Telephone interview with a Senior
Medical Conduct Investigator, New York
State Office of Professional Medical Conduct,
Department of Health, Albany, New York
(May 29, 1983).

52. The Office of Professional Medical Con-
duct must prove a “pattern” of poor medical
practice in order to take strong disciplinary ac-
tion. Id.

53. See Comment, The Impaired Physician:
An Old Problem Creates the Need for New
Legislation, ST. Louts UNIVERSITY LAw JOUR-
NAL 26:727 (1982).
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Third-party reimbursement prac-
tices provide a second force converg-
ing on psychotherapists. The desire
for reimbursement has led to an un-
derstandable clamor by subgroups —
for example, psychologists and family
therapists — as they demand recogni-
tion as independent providers. 1f
such therapists are recognized, they
are likely to be held to the higher
standard of practice of the psychia-
trist (whose reimbursement status
they would have achieved). The pos-
sibility of obtaining third-party reim-
bursement and government funding
places pressure on the profession to
prove the efficacy of various treat-
ments. The apparently “efficient”
somatic modes of treatment, such as
ECT and drugs, may eventually bur-
den the talking therapies with justifi-
cation of cost differentials. This will
be a mixed blessing, if it happens. It
may be that verbal therapies are inef-
fective or even harmful to some pa-
tients; it may also be that excessive
reliance upon technological medicine
produces pernicious side effects.

The third party payor’s listing of
approved billable treatments may
prove to be a mixed blessing in
other contexts, as it may be submit-
ted as evidence in a malpractice ac-
tion. If a defendant’s treatment is
listed, the list may present evidence
of the propriety of that treatment.
However, such a list may deny an

evidentiary shield to the defendent
who uses an effective but unlisted
approach. Third-party reimburse-
ment promises a complex and bewil-
dering array of problems for prac-
tice, malpractice issues, and the
status of practitioners in general.

A third transforming force is the
expansion of private corporations
into medical practice, what Paul
Starr has referred to as “the coming
of the corporation.”® Large hospital
management companies are moving
into behavioral medicine, buying psy-
chiatric hospitals, drug treatment fa-
cilities, and alcohol rehabilitation
centers. Private corporate control of
treatment for the mentally ill is likely
to triple by the end of the 1980s.”
Pressure toward short-term treat-
ment may result; more therapists
may work in group settings, rather
than enter solo practice. This transi-
tion to practice in a corporate set-
ting has significant malpractice im-
plications. If the hospital will face
liability for the acts of its agents,
then it will tighten the controls over
the therapist’s practice. As Starr
writes, “Under corporate manage-
ment, there is also likely to be close
scrutiny of mistakes, if only because
of corporate liability for malpractice,”8
Patients may be more willing to sue
once the doctor-patient relationship
becomes imbedded in a corporate
setting.
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Tort law is only ope of the many
forces which affect the practice of
medicine, and more particularly,
psychotherapy. These other forces
will eventually change therapeutic
practices and settings, as well as, in-
directly, the shape of potential liabil-
ity. One can therefore expect some
convergence of the splintering ten-
dencies present in contemporary psy-
chotherapy, and this may well be a
change for the better.
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