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The Differential Management of Financial
Illegalisms: Assigning Responsibilities in the Libor
Scandal

Thomas Angeletti

How, in a context of growing critiques of financialization, can law contribute
to protecting the legitimacy of finance? This paper argues that the assign-
ment of responsibilities between individuals and organizations plays a deci-
sive role, using the recent Libor scandal as an empirical illustration. To do
so, the paper offers a Foucauldian framework, the differential management
of financial illegalisms, dedicated to the study of illegalities in financial capi-
talism. The comparison of the legal treatment of two manipulations of Libor,
this key benchmark in financial markets, reveals how mid-level traders have
been the object of criminal prosecution, while law undervalued the role of
top managers and organizations. To capture how differential management is
performed in practice, I analyze precisely how the conflict-resolution devices
(criminal trial vs. settlement) and the social categorizations prevailing in the
two manipulations of Libor favor different forms of responsibility, individual
or organizational. I conclude by exploring the implications of law’s relation-
ship to financial legitimacy.

F or more than a decade now, the financialization of capitalism
(Krippner 2011; Van der Zwan 2014) has been the locus of many
critiques. Financialization has been studied sufficiently to under-
stand how much finance has invaded our daily lives (Martin
2002), without measuring necessarily fully its ramifications. The
clear causality between the rise of wages in the financial sector
and the rise in income inequality in the United Kingdom (Bell
and Van Reenen 2013), the United States (Volscho and Kelly
2012), and France (Godechot 2012) has put the financial sector
on the spot. With the related emergence of the “1 percent,” the
Occupy Wall Street movement also targeted the financial sector,
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and “We are the 99 percent” resonated close to the stock
exchanges of key financial centers, such as Zuccotti Park in
New York, La Défense in Paris, and London’s financial district.

In particular, the extent of fraud in the financial industry has
been a heated topic of public debate. For instance, the National
Commission on the Causes of the Financial and Economic Crisis
in the United States, established by President Barack Obama in
2009, in its report expressed no doubt regarding the existence of
fraud in the financial sector during the 2000s. The report

catalogues the rising incidence of mortgage fraud, which
flourished in an environment of collapsing lending standards
and lax regulation. The number of suspicious activity reports—
reports of possible financial crimes filed by depository banks
and their affiliates—related to mortgage fraud grew 20-fold
between 1996 and 2005 and then more than doubled again
between 2005 and 2009. (National Commission on the Causes
of the Financial and Economic Crisis in the United States
[NC] 2011: xxii)

As this report makes clear, financial fraud has been, to some
extent, publicly recognized. However, despite this recognition, it
seems that financial scandals continue to occur and fraud keeps
happening, without generating a broader questioning of finance
that could have a substantial effect on the legitimacy of financial
capitalism.

How, in a historical situation characterized by a financial crisis
and strong critiques of finance, are financial institutions able to
remain legitimate? This paper adopts a sociological approach to
this question by dissecting the contribution of law in protecting
the legitimacy of financial capitalism. It argues that the assignment
of responsibilities between individuals and organizations plays a
key role in this matter. When courts and agencies charge and
sometimes sanction financial fraud, they indeed decide which
responsibilities go to individuals on one side, and which ones go
to organizations on another. In the Foucauldian perspective
adopted in this paper, such an assignment is conceived as an
instrument for managing financial fraud, hierarchizing its forms
and, ultimately, restraining the public discussion of financial
scandals.

Different kinds of legal action against such fraud can indeed
be discerned, between legal action targeting individuals and that
targeting organizations, as recent examples illustrate. Regarding
individuals, criminal prosecutions have focused primarily on
traders: the Kerviel-Société Générale affair in France (Kerviel
2010), the trials against Kweku Adoboli (R v Adoboli 2012) and
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against Tom Hayes (R v Hayes 2015) in the United Kingdom, or
the trial against Fabrice Tourre (SEC v Tourre 2010, a civil case) in
the United States. These prosecutions mostly targeted individuals
in mid-level positions, frequently those who had climbed remark-
ably quickly but were yet far from occupying the highest posi-
tions. Indeed, no CEO or board member has been subject to
criminal prosecution since the financial crisis (Rakoft 2014;
Pontell, Black and Geis 2014).

Financial organizations have certainly been sanctioned but
none has been subject to a criminal trial. Instead, the prevailing
logic in the responses to the illegalisms of financial organizations
is the settlement (Serverin, Lascoumes and Lambert 1987; Garrett
2014, 2016). Fligstein and Roehrkasse (2016) have shown the
massive use of settlements in dealing with the widespread fraud in
the mortgage securitization industry. According to a recent report,
sanctions against American and European banks between 2009
and 2016 totaled more than $321 billion? (BCG 2017). The recent
trend is one of a rise in bank prosecutions (Garrett 2016), even
though in most cases they avoid going to trial. In this respect, the
originality of Jean-Stéphane Bron’s documentary, Cleveland versus
Wall Street (2010), lay in the organization of a trial against Wall
Street as a whole.

In these circumstances, what characterizes the current situa-
tion is, on the one hand, the resurgence of settlements and fines
against financial institutions and the absence of trials against
them and, on the other, the criminal prosecution of individuals
who occupy mid-level positions. We know that in financial mat-
ters, “equally harmful acts are not equally punished” (Snider
2011: 131). But more than unequal, this management is differen-
tial, in that it hierarchizes the forms of fraud that will end up in
front of a court.

This paper examines this issue in one of the most debated
financial scandals in recent years, the Libor scandal. Libor is a key
benchmark in the financial industry: not only is it an indicator of
borrowing possibilities between banks, but countless financial
products are indexed on its value. Authorities’ investigations rev-
ealed two different manipulations of Libor in 2012: the trader
manipulation perpetrated by traders for their own benefit and the
lowballing manipulation dedicated to protect banks’ reputation in a
context of credit scarcity. This paper compares legal treatment of

! Although, as the central hierarchy in the financial industry revolves around
income (Godechot 2001), traders—and especially derivatives traders—occupy symboli-
cally high positions.

? This figure underestimates the total, as it takes into account only settlements of
more than $50 million.
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these two manipulations. While the trader manipulation gener-
ated many criminal prosecutions and trials, lowballing manipula-
tion did not generate any criminal trials until now and
responsibility stayed at the level of organizations. I show therefore
that the assignment of responsibilities between individuals and
organizations in the Libor scandal has led to an underestimation
of the role played by the highest managers in financial institu-
tions. Moreover, by demonstrating how this assignment is per-
formed by courts and agencies, through the use of different
devices for individuals—such as criminal trials—and for
organizations—such as settlements—I contend that the law con-
tributes to protecting financial capitalism’s legitimacy. Thus, by
placing the issue of illegal practices in financial markets at the cen-
ter of analysis, the paper argues that these practices are a constitu-
ent aspect of capitalism.

The article is organized as follows. Below, I delineate some
important conceptual and theoretical issues associated with finan-
cial fraud and explain how the “differential management of finan-
cial illegalisms” approach, elaborated on the basis of Michel
Foucault’s work on punishment (Foucault 1977, 2015), is a ger-
mane theoretical framework for tackling the question of the rela-
tionship between law and financial legitimacy. I then introduce
the Libor case and what was at stake during the scandal. Follow-
ing this, I outline the methodological and empirical foundations
of my study. I successively present its main findings, showing how
two manipulations of Libor ended up with radically different out-
comes. I close the article by discussing implications for extant the-
ory and future research.

The Differential Management of Financial Illegalisms

Law and the Legitimacy of Finance

To what extent does the assignment of responsibility between
organizations and individuals by courts and agencies reflect and
reproduce the interests of finance? This is the sociological puzzle
tackled in this paper.

At the center of this issue lies the relationship between law and
the legitimacy of financial capitalism, a question that surprisingly
occupies little place in sociology (Preda 2009; Miinnich 2015).
Talking about the legitimacy of financial capitalism implies that the

% It is worth noting that the question of illegality within the financial industry has
rarely been tackled in economic sociology (Abolafia 1996; Fligstein and Roehrkasse 2016;
Reurink, 2016; Angeletti 2017), and it is often considered a marginal problem
(MacKenzie 2011). Indeed, law was a peripheral concern in economic sociology until
recently (Stryker 2003; Edelman and Stryker 2005; Beckert and Wehinger 2013).
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ordinary practices of the financial sector are inseparable from the
strong, continuous justifications of finance’s contributions to the
common good. Following Boltanski and Chiapello (2006), I con-
sider, first, that capitalism comes with justifications and second, that
it is always subject to critiques. Many phenomena could be studied
as contributing to the legitimation of financial capitalism, from the
scholarly developments of the “law and economics” approach—
which considers fraud as automatically corrected by markets’ self-
regulation (Easterbrook and Fischel 1991)—to the proliferation of
financial literacy programs.

The involvement of law in particular can be approached from
that angle (Montagne 2005). If legal decisions affect the legitimacy
of a particular financial organization (Suchman 1995), criminal
convictions of banks, for instance, can undermine the legitimacy
of the social order banks represent, that is financial capitalism. At
an intermediate level, legal decisions can justify or delegitimate
the need for a regulation of finance. Law is part of a perpetual
field of problematization (Foucault 1985: 37) of finance, that is, the
multiple ways that define the place finance should occupy in social
life. As an answer to the sociological question I raised above—
which the Libor case will exemplify—I argue that the strong crim-
inal focus on individuals, more prec1sely, on mid-level individuals,
and the lack of criminal prosecutions for organizations contribute
to the protection of financial legitimacy.

A Foucauldian Approach to Fraud

To advance my argument, I build on a proposal by Michel
Foucault in his work on punishment (1977, 2015). Foucault
argued that legal and extra-legal institutions consider illegal prac-
tices differently depending on the types of individuals or entities
involved—that there is, in other words, a differential management of
illegalisms. To emphasize this distinction, Foucault used the neolo-
gism lllegalzsmes I too will use the term “illegalisms” in what fol-
lows.* The term “illegalisms” does not designate only sanctioned
or punished actions: in its plural form it designates also actions
that are potentially illegal. To become a crime, illegalisms have to
be detected, declared to the relevant authorities, investigated
thoroughly, prosecuted, judged, and eventually condemned
(Gusfield 1981: 136-9). From this perspective, while members of
the working class most often face criminal prosecution, elites and
organizations have at their disposal a large range of alternative

*1In the 1977 English translation of Discipline and Punish (Foucault 1977),
“illegalisms” was translated as “illegalities”; however, in the recent translation of Foucault
lectures on The Punitive Society (Foucault 2015) Foucault’s gesture and will to use a neolo-
gism was restored.
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procedures that often allow them to avoid criminal prosecution
(Sutherland 1983; Lascoumes 1986). Sutherland highlighted this
phenomenon in his study of white-collar crime, talking about the
differential implementation of the law (Sutherland 1983:53-60).

The differential element in the Foucauldian approach is two-
fold. In a first sense, it emphasizes social hierarchy: What is differ-
ential here is that courts and agencies treat differently the
illegalisms of individuals and entities such as organizations,
depending on their respective resources, power, and legitimacy.”
The advantages of “repeat players” (such as prosecutors and
financial organizations) relative to “one-shotters” (in this case
traders, even if they are not without resources), to use Galanter’s
terminology (1974), are often clear in financial cases. In a second
sense, this element invites us to ask when a specific public scandal
occurs and when some illegalisms end up in a criminal court
whether, at the same time, other illegalisms, sometimes of the very
same nature, go unpunished or even undetected. Punishing one
illegalism is, in that perspective, always tolerating another—which
explains why this framework favors comparative studies. The “dif-
ferential management of illegalisms” approach thus emphasizes
what Lascoumes expressed, in a seminal work, as “the relativity of
legal qualification” (Lascoumes 1996:16, my translation).

Illegalisms of Rights and Financial Fraud

Used in recent research in France (Fischer and Spire 2009;
Amicelle 2013; Chantraine and Salle 2013), this Foucauldian
approach needs, however, to be pushed further, in order, first, to
be adapted to the specific case of financial illegalisms and, second,
to be fitted to sociological research. One important distinction
introduced by Foucault is especially relevant to the study of fraud
in the financial sector: this is the distinction between illegalisms of
goods and llegalisms of rights (Foucault 1977: 87). While the former
phrase designates common crimes—such as theft—associated with
the lower social classes, the latter consists of crimes based on rules
circumvention—such as fraud—and especially associated with eli-
tes and higher classes. Fraud is therefore for “someone for whom
wealth is linked to the law. Not that it is subject to the law, but it
gives access to the possibility of making and dismantling, of
imposing and getting around the law” (Foucault 2015: 148).

The conception of illegalisms of rights is particularly relevant
for finance, precisely because finance is legally constructed (Pistor

5 It is even arguable that financial organizations are more powerful than prosecu-
tors, considering the volume of resources at their disposal: organizations are highly
responsive to their legal environments (Edelman and Suchman 1997), and this appears
even more true for financial institutions (Black 2013).
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2013). As Pistor has shown, the products that financial actors
exchange are, before anything else, legal products. It is because
financial products are the result of contracts and rules that
illegalisms—of rights—can flourish. In other words, finance
appears to be an especially conducive environment for illegalisms
of rights. Financialization indeed has contributed to transforming
the forms of illegalisms, from illegalisms centered on the circula-
tion of goods to illegalisms centered on the circulation of capital
(Calavita, Pontell and Tillman 1997). While the study of such
transformations exceeds the scope of this paper, it nevertheless
reveals the congruence between the “differential management of
illegalisms” approach and the study of financial markets.

How Differential Management Happens

This congruence between the Foucauldian framework and the
study of fraud in financial markets needs to be suited to a socio-
logical approach. Doing so requires specifying the empirical ways
through which differential management is actually performed—in
our case between two manipulations of Libor—and in that per-
spective, I distinguish six important dimensions to focus on. I
name them as follows: the conflict-resolution devices; the motives;
the conceptions of the case; the victims; the types of sanction; and
the forms of responsibility. Table 1 sets out these dimensions and
provides a roadmap of the empirical analysis of the Libor case.

The emphasis of the “differential management of illegalisms”
approach on the variety of institutions that intervene on
illegalisms (Foucault 1977: 87) leads us to study a first dimension:
the type of devices used to resolve the conflict at hand. What charac-
terizes financial illegalisms, in this respect, is the multiplicity of
conflict-resolution devices, especially with the transnationalization
of regulation (Bartley 2007; Black 2008). Sociolegal scholarship
has shown that the rising use of alternative dispute resolution pro-
cedures makes it possible to circumvent the traditional court sys-
tem (Lascoumes 1986; Edelman 1990; Edelman and Cahill 1998;
Talesh 2009, 2012). Following these insights, I approach criminal

Table 1. Summary of the Argument

Dimensions Trader Manipulation Lowballing Manipulation

Main Conflict-Resolution Criminal Trials Settlements, Especially DPAs
Device and NPAs

Motives Greed and Excessive Protecting the Reputation

Profit-Seeking of Financial Institutions

Conception of the Case Libor as Closing Number Libor as a Sign

Victims Counterparties Unidentified

Type of Sanctions Jail Fines and Reforms

Main Form of Responsibility Individual Collective
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law as a very specific procedure of conflict resolution: it has to be
considered in relation to others, ranging from administrative to
internal procedures within the financial industry. In the Libor
case, the conflict-resolution devices are mainly criminal trials and
settlements—which overlap the focus on individual or on corpo-
rate responsibility. An important difference between these devices
lies in the burden of proof they each require. In criminal trials,
the burden of proving a defendant guilty beyond reasonable
doubt is strongly linked to the focus on mens rea—criminal
intent—that prevails in white-collar cases (Dervan and Pogdor
2016: 575). The predominance of the criminal intent logic leads
to a strong focus on the defendant’s state of mind (Dervan and
Podgor 2016; Mann 1985). However, evidence that could prove
that illegal practices took place are not necessarily the same as evi-
dence that could prove that the defendant had knowledge of the
illegal character of his practices. On the contrary, agreements that
organizations enter into are not tied by the same requirements
concerning burden of proof, and publicly available agreements do
not make it possible to fully capture the extent of fraud—while
negotiations with prosecutors on such agreements remain private.
Furthermore, when entering into such agreements, organizations
are often required to provide evidence to the government related
to individual wrongdoings of their own employees (Dervan and
Podgor 2016: 573), which once more reinforces the opposition
between individual and corporate responsibility. While important
research has shown that the common law standard is strongly
biased toward an individualist conception of liability (Sutton
2011)—a bias that makes it difficult to resolve certain social prob-
lems (Pedriana and Stryker 2017)—this orientation is especially
relevant to financial cases.

The next dimensions relate to the forms of social categoriza-
tion that prevail during the legal process. Cicourel’s seminal study
is especially relevant in that respect, as he focused on the ways in
which police and courts categorized defendants, using an idea
close to Foucault’s: the selective law enforcement (Cicourel 1968). By
examining how law enforcement officers applied general policies
and rules in particular situations, how they engaged their “sense
of the social structure,” Cicourel showed that the stereotypes they
relied on and their common-sense view of offenders led them to
concentrate, in the case of juvenile delinquency, on members of
the working class.

Building on these insights, attention must be paid to a second
dimension: motives. During the legal process, motives, often moral,
are imputed to the actors implicated. These motives differentiate
and hierarchize practices—{rom greed to reputational concerns in
the Libor case. This emphasis on social categorization is also
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relevant for a third dimension: the conception of the case at hand.
This raises a perspective close to the one adopted by Fourcade on
the economic valuation of nature (2011). In our study, the two
Libor manipulations come with two underlying conceptions of the
rate: Libor is conceived, first, as a closing number that puts an
end to a financial transaction with a counterparty; but, second, as
a signal sent to other financial actors. This distinction has direct
implications, specifically on the conception of the victims—a fourth
dimension to consider. Conceiving Libor as a closing number
leads to a limitation of the victims to the counterparties of a spe-
cific transaction, while conceiving Libor as a signal sent to other
financial actors distributes the victims in such a way that they
appear to be unidentified.

The fifth dimension is the type of sanctions adopted. In the
Libor case and mainly linked to the type of conflict-resolution
devices used, sanctions range from jail time for the traders
involved and fines for the banks in the first manipulation, to only
fines for the banks in the second manipulation.

This, finally, leads us to look closely at a sixth dimension: the
forms of responsibility that result from what precedes and which are
favored in each case, from individual to a more collective respon-
sibility. In the Libor case, while individuals are identified as the
main responsible in the first type of Libor manipulation, responsi-
bility is assigned mostly at the level of the banks in the second
type. White-collar crime studies have contributed to this issue,
mainly through two perspectives. A first perspective, favored by
criminology and usually linked to deterrence, asks whether we
should focus on individuals or on corporate prosecutions (Fisse
and Braithwaite 1988; Geis and Dimento 1995; Schell-Busey et al.
2016). This question, as relevant as it is for the authorities, is of lit-
tle help when trying to capture sociologically the process that
allows this assignment to exist and to be implemented, as well as
to document its consequences. A second perspective builds on a
prevalent distinction made in white-collar crime studies between
occupational crime and corporate crime (Clinard, Quinney and
Wildeman 1994; Braithwaite 1985). While the former points to
conduct undertaken to benefit the perpetrator, the latter points to
conduct undertaken to benefit the organization. This distinction is
important with regard to the assignment of responsibility, and
even structures the prosecuting process itself (Dervan and Podgor
2016). However, it implies that the benefit of the misconduct can
be attributed to one or the other, which is an especially difficult
task considering that some acts can benefit both levels (Wheeler
and Rothman 1982: 405). The sociological approach I adopt in
this paper asks rather what conditions need to be met to differen-
tiate the responsibility of individuals and organizations.
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These six dimensions (conflict-resolution devices, motives, con-
ceptions of the case, victims, types of sanctions, forms of responsibil-
ity) give a sociological grounding to the “differential management of
financial illegalisms” approach. Through their study, I show how
such management is actually achieved in the legal treatment of the
Libor scandal and how the same illegalisms can end up with radi-
cally different outcomes. My argument is that the focus on individ-
ual or on corporate responsibility is a decisive way for managing
financial illegalisms differentially.

The Libor Case

Libor is a key benchmark in financial markets: it is an inter-
bank rate used by banks to evaluate borrowing possibilities
between banks.® Libor was created in the mid-1980s and until
2014 was administered by the British Bankers’ Association (BBA),
a trade association representing the interests of more than
200 domestic and international banks in Britain. Until the scandal
Libor was calculated daily in London for 15 different maturities
(from 1 day to 1 year), and for 10 different currencies, including
the euro, the dollar, the pound, and the yen. In 2012, the total
value of contracts and products linked to Libor was estimated to
be $300 trillion (Wheatley Review 2012). This figure contains
many financial products, including products dedicated to house-
holds such as mortgages and student loans.

The calculation of Libor was quite simple. A panel rep-
resenting between 8 and 16 banks selected by the BBA was asked
to answer a standardized question: “At what rate could you bor-
row funds, were you to do so, by asking for and then accepting
interbank offers in a reasonable market size just prior to 11 a.m.?”
Being included in these panels was very important for the banks
for two reasons. First, the banks selected could influence Libor.
Second, they were considered legitimate to pronounce on the sit-
uation of the interbank market. The submission of Libor rates by
each bank involved a subjective appreciation of the current eco-
nomic situation. Each rate was based not on past transactions but
on the evaluation by an individual within banks: the submitter.
On the basis of the information at his disposal, the submitter
inferred the rate at which his bank would be able to borrow funds
from other banks. Once submitted the rates of all banks, they
were ranked: the top and bottom quartiles were ignored, and the
mean of the eight remaining rates was calculated to produce
the Libor of the day, for the currency and period under

% The Libor scandal has been presented in details in a previous publication
(Angeletti 2017).
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consideration. Around 11:45 a.m., the BBA published the rates
and disseminated it “daily on more than 300,000 screens around
the world” (BBA 2008).

The Wall Street Journal reported in 2008 on irregular Libor
submissions (Mollenkamp 2008), and criminal investigations into
its manipulation began in 2012. Regarding individuals, 27 individ-
uals have been charged for manipulating Libor and 11 for manip-
ulating Euribor, in the United Kingdom and in the United States.
Of these 38 individuals—traders, brokers or submitters—12 are
awaiting trial, 8 have pleaded guilty, nine have been convicted
after trial (with 2 convictions overturned), and 9 have been acquit-
ted. Regarding organizations, 13 financial institutions have
received monetary penalties exceeding $9 billion from American,
British, and European authorities, and investigations continue.

Data and Methods

To study and understand the legal treatment of the Libor
scandal, I collected data from three sources, especially in the
United Kingdom and the United States: legal decisions, the eth-
nography of the trials, and the transcripts of court hearings.

The first source involves legal decisions and reports produced
after the revelations of misconduct. I systematically gathered court
and agencies’ decisions related to the Libor scandal in the United
Kingdom and the United States. Regarding first the United King-
dom, I gathered the final decisions of the British financial market
regulator, the Financial Services Authority (FSA), related to indi-
viduals and to organizations, which the FSA publishes on its Web
site. I also gathered the British criminal court decisions of the
Libor-related trials, through the Web site of the Serious Fraud
Office, the prosecuting authority dedicated to complex fraud in
the United Kingdom. Regarding, second, the United States, I
operated in a similar way. I collected the decisions of the Com-
modity Futures Trading Commission, the agency that regulates
futures and options markets in the United States, as well as the
decisions of the Department of Justice. In the American case,
however, I also had to gather the different settlements entered
into by the Department of Justice with banks and other financial
institutions, through nonprosecution agreement (NPA) and
deferred prosecution agreement (DPA).” To keep informed of
new decisions and to collect documents, I used Law360, a data-
base that provides news, as well as case law materials. The

7 This type of agreement was introduced in the United Kingdom in 2014, but it was
not used in the Libor case.
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decisions identified through Law360 were verified through the
relevant regulators and court databases and, for the American
criminal cases, through PACER, the document management sys-
tem for federal courts. To these rulings I added the ones made by
the European Commission. In respect of methodology, these doc-
uments allowed me to produce a table assembling all the decisions
taken by courts and agencies in response to the Libor scandal. For
each decision, I noted the accused entities (individual or organiza-
tion), the charges, the dates of both the actions involved and the
decision, the type of device use to achieve a decision (trial, guilty
plea, NPA, DPA, etc.), the type of sanction and their content
where necessary, and finally the chronological place of each deci-
sion in the legal treatment of the scandal as a whole. I added to
these first-hand materials the official reports written after the
scandal, especially by British institutions as Libor was a London-
based benchmark. Based on this collection, I engaged in extended
qualitative reading and analysis of all the documents gathered,
primarily to capture the ways in which responsibility was individu-
alized or, conversely, collectivized at the level of organizations.
The second source involves data collected through an ethno-
graphic investigation of the trial of Tom Hayes, R v Hayes (2015).
It was the first criminal trial of a trader for manipulating Libor
and it took place in May 2015 at Southwark Crown Court in
London, where British financial trials are usually adjudicated. I
observed the hearings of this 3-month trial, which usually lasted
from 9 a.m. to 5 p.m., with a lunch break. Considering that the
trial was open to the public, I did not need special authorization
to observe the hearings, and was able to exchange with other indi-
viduals attending the trial, mainly journalists and lawyers. This
trial provided an especially relevant vantage point to study the
ways in which responsibility is assigned in financial cases. Despite
a general focus on the social organization of the court and on the
sequencing of the trial, which is beyond the scope of this paper, I
dedicated particular attention to two dimensions. First, I studied
the way prosecutors attempted to individualize responsibility by
focusing on the specific actions of the trader or, on his part, to
engage the responsibility of his former employers as organiza-
tions. These disputes, centered on the role of rules (Angeletti,
2017), gave me a first sense of the two types of manipulation
involved in the Libor scandal and of the assignment of responsi-
bilities noticed in its legal treatment, which I pursued by gather-
ing other sources. With regard to this perspective, I looked
specifically at the way the intention of the fraud—the mens rea—
was presented and characterized. Second, I specifically scrutinized
the type of evidence advanced, as well as the demonstrations of
both defense counselors and prosecutors. In that regard, I paid
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attention to the presentation of Libor by the prosecution and by
the academic or financial sector experts called to testify—experts
who historically play an important role in the framing of evidence
in the common law system (Jasanoft 1995). Ethnography is known
to be a methodology especially suited to studying elites and
deviance-related phenomena (Katz 1997). In comparison with the
use of hearing transcripts, ethnography allows one to capture not
only the verbalization of the positions adopted during the trial,
but the important nonverbal part. I refer especially to the contes-
tations manifested by parties to the testimonies given or to ques-
tions raised, to the reactions of the jury or of the audience, to the
physical organization of the court, or to the tangible tensions that
were discernible in the courtroom when the issue of the judgment
moved closer. Such depth and texture about both the situation
and the practices it embodies are unavailable from the study of
transcripts alone, which give access in turn to the richness of the
debates.

The third source consists of the full official transcripts of
hearings of two Libor-related trials: that of Tom Hayes, which
I investigated ethnographically, and that of Anthony Allen and
Anthony Conti, the first American Libor trial, which took place
in the District Court of the Southern District of New York in
autumn 2015 (US v Allen, Conti 2015). This court is well known
for its engagement in the prosecution of white-collar and
financial crime for several decades (Hagan and Nagel 1982).
These extended transcripts enrich the analysis developed
through my ethnographic investigation and give access to the
depth and richness of the debates and disputes in the court-
rooms, enabling us to look clearly at how responsibility is
assigned between the individual and the organizational level.
Regarding trial length, the first trial went on for 47 days and
the second for 14 days, which corresponds to 6427 and 1768
pages of transcripts, respectively. I engaged in three different
and successive types of reading of these transcripts. A first and
complete qualitative reading of the transcripts was dedicated to
understanding the dynamics of each trial and especially to
identify the moments and debates most relevant for the socio-
logical issue at hand: the assignment of responsibilities. After
taking extended notes on the transcripts and selecting the most
relevant episodes, a second and more focus reading was dedi-
cated to digging deeper into these key moments of contention,
identified through the first reading. I systematically compared
such moments between the two trials to identify relevant pat-
terns. Once I had stabilized my main findings, finally I
engaged in a third reading of the transcripts to see whether
my analysis had changed. This last reading did not raise new
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questions, which convinced me that I had reached saturation
in my data collection.

With these data sources as a starting point, my data analysis
strategy consisted of looking for patterns in the differential use of
categorizations and devices at the individual and at the organiza-
tional level, and of identifying and examining the rationales
behind this assignment of responsibilities. If I move back and
forth between the British and the American case, above the com-
parative dimension (Fourcade 2011), the predominant opposition
that I study and highlight is the one between the responsibility of
individuals and of organizations, which appears to be quite similar
in both countries.

Limitations need to be mentioned with regard to the data and
methodologies used. Studying the legal treatment of the Libor
scandal through trials and decisions is, in a way, studying the pub-
licly available part of such legal treatment. Indeed, the discussions
within the British Serious Fraud Office, the American Department
of Justice, and the financial market regulators are not part of this
study, nor are the discussions within organizations during the
elaboration of agreements nor those dedicated to selecting which
individual would be prosecuted. It has been extensively demon-
strated in the literature that prosecutors have discretionary power
that allows them to decide whether a prosecution will go ahead, to
choose the individuals and organizations who will actually be pros-
ecuted, to select the charges, and to decide where necessary
whether a settlement should be proposed (Krug 2002; Dervan
and Pogdor 2016). Regarding this discretionary power, an investi-
gation within the offices of these institutions would have been
especially interesting; this is a common and well-documented
methodological limit in white-collar crime studies (Tombs and
Whyte 2007; Lascoumes and Nagels 2014). Nevertheless, in
respect of my argument, the study of the publicly available part of
the legal treatment of the Libor scandal itself reveals an assign-
ment of responsibility between individuals and organizations.

Finally, with regard to the conclusions that could be drawn
from the study of the Libor case (Small 2009), its specificities need
to be considered. What is quite peculiar in the Libor case is the
implication of several individuals in numerous organizations, thus
giving the case a collective dimension—in contrast to “ordinary”
embezzlement cases, which only involve “a single individual in a
subordinate position against a strong corporation” (Sutherland
1983: 237). This reminds what has been considered the paradig-
matic form of white-collar crime in the context of financial capital-
ism: collective embezzlement (Calavita and Pontell 1991; Calavita,
Pontell and Tillman 1997). As these authors have shown from the
study of the thrift industry, collective embezzlement involves
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“networks of co-conspirators inside or outside the institution”
(Calavita and Pontell 1991: 98). Indeed, one important dimension
of the social organization of the financial industry, well-shown by
both social studies of finance and financialization scholarship, is its
interdependent and reticular character. The daily financial prac-
tices in which actors are embedded are closely interrelated, much
more than in other areas. The manipulation of a key benchmark
in the financial industry, linked to numerous financial products,
which constitutes the Libor case, makes it an especially good
example for trying to understand both the types of illegalisms that
take place in the specific historical form that is financial capitalism
and the types of legal response that prevail in this context.

Individuals’ and Organizations’ Responsibilities: From
Trader Manipulation to Lowballing

Almost from the outset of the Libor scandal, the authorities
distinguished between two different types of Libor manipulation:
trader manipulation and lowballing.® In the first case, traders were
suspected of having influenced Libor submitters to benefit from a
rate more favorable to their position on the market: what was offi-
cially referred to as trader manipulation. This type of manipulation
personalizes the fault and individualizes its benefits. The second
case, in contrast, raises the issue of the systemic character of the
crisis. Some banks deliberately undervalued their Libor submis-
sions to avoid appearing insolvent: what was officially referred to
as lowballing. By publicly declaring that they were not seeking cash
at any price, financial institutions indicated their robustness and
stability when the threat of an insolvency crisis was looming.
While trader manipulation explicitly refers to a given position
within a bank’s hierarchy (traders), lowballing makes no reference
to a position of any sort. Yet lowballing involves a larger view of
the situation of the banks and points to a higher level of responsi-
bility in the financial sector hierarchy.

Following the analytical dimensions previously identified and
summarized in Table 1 (conflict-resolution devices, motives, con-
ception of the case, conception of the victims, type of sanctions), I
detail in the subsequent subsections the underlying conception
that prevails in each of these two illegalisms: trader manipulation
and lowballing manipulation of Libor. The study of these dimen-
sions elucidates the prevalent forms of responsibility in each—
primarily individual for the former and organizational for the

8 One of the first documents on the Libor scandal by the British FSA testifies to this
distinction (FSA 2012a), as does the important House of Commons report, Fixing Libor:
Some Preliminary Findings (House of Commons Treasury Committee 2012).
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latter—thus revealing how financial illegalisms are differentially
managed in practice.

Conflict-Resolution Devices: Criminal Trial Versus Settlement

Trials, and more generally criminal law, are the main devices
through which specific individuals’ responsibility for the trader
manipulation of Libor was assigned. Tom Hayes, 35 years old at
the time of the trial, was the first individual judged in a criminal
court for manipulating Libor. After graduating in mathematics
and engineering at the University of Nottingham, Hayes entered
the Royal Bank of Scotland at 21 as a trainee at the interest rate
derivatives desk. He became a trader, and joined UBS in 2006
where he worked at the Tokyo office and started trading deriva-
tives. In December 2009, Hayes moved to Citigroup, where, by
the spring of 2010, he started to have difficulties. In August 2010,
he wrote an email to his direct manager:

Chris, I want to express my concern about the recent meetings
with various lawyers, internal and external. I spent numerous
hours (approaching eight hours) having discussions with the
lawyers about the practice of setting LIBOR. As you are aware,
until this week there has been no internal rule or policy sur-
rounding this practice and therefore I'm not really sure why I
am repeatedly being dragged off the desk to discuss this. During
the various meetings with lawyers I have felt as though perhaps
I'm being accused of doing something wrong, although frankly
I’'m not sure whether that is the case or not. If it is the case, I'm
not sure exactly what I am being accused of.... Either way, the
reasons for me being called to the long and aggressively con-
ducted meetings with various sets of lawyers is not at all clear to
me and this, as I'm sure you can imagine, is causing me consid-
erable stress.

Email presented during R v Hayes (2015), July 7, 2015

A few days later, Citigroup dismissed Hayes. Two years after
that, on December 11, 2012, he was arrested in the United King-
dom in connection with the manipulation of Libor and charged a
few months later by the British Serious Fraud Office with eight
counts of conspiracy to defraud. At trial, he was accused of having
attempted to manipulate Libor hundreds of times.

According to the prosecutor, Hayes was the “mastermind of
the Libor scandal.” The individualizing aspect of the charges
against him was yet ambiguous: “conspiracy to defraud” indeed
involves a collective dimension. Nevertheless, his specific and
leading role in the manipulation was emphasized in various ways.
For the prosecutor, the manipulation of Libor was not as
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widespread as it seemed: “It’s a myth,” he said in his closing state-
ment, “to say that everybody was doing it.” By choosing to prose-
cute only Hayes at the first Libor trial—which correspondingly
received significant public attention—the prosecutors reinforced
this individualization of responsibility.? In all subsequent criminal
trials related to Libor in the United Kingdom and in the United
States, there were between two and six defendants.

Against the prosecution’s individualizing focus, Hayes made
four main arguments in his defense. First, he argued that his
attempts to influence Libor—which he admitted—were common
knowledge at the banks he had worked at. Second, he argued that
his attempts were not always successful, and that the individuals
he talked to did not automatically grant his requests. Third, he
claimed that his requests to manipulate submissions were “within
the range.” “The range,” an expression that recurred often dur-
ing the trial, refers to the range of Libor values that submitters
could consider legitimate. What from an external point of view
could appear arbitrary was justified here as relevant from the
internal moral rules-in-use (Vaughan 1996; Jackall 2010). Fourth,
he declared that Libor manipulation was customary, and he pres-
ented as evidence a UBS “instruction manual” that clearly
detailed how to take into account the traders’ derivative positions
in making Libor submissions. Hayes declared that he was not
aware of that guide and argued that it proved that attempts to
influence Libor were common, and that he was therefore not act-
ing as a lone individual.

In contrast to the criminal trial, which has been the favored
and most debated device for imputing responsibility in the
trader manipulation, with its individualistic bias, the main
device used for imputing responsibility for lowballing has been
the settlement. By settlement, I refer to the spectrum of solu-
tions offered to organizations by the state, including NPAs and
DPAs. The origins of these types of settlement date back to the
1930s, with the Brooklyn Plan, which suspended prosecution of
juvenile offenders while they were under supervision (Rackmill
1996). After this period of supervision—usually 2 years—
prosecution was waived if the offender was deemed to have
behaved well. Used mainly for first offenders, the deferred
prosecution mainly required the juvenile not to engage in any
new illegal activities. In the 1990s, a similar policy was intro-
duced for organizations (Garrett 2014): a device originally
designed for individuals who had committed their first offense

9 Such process takes also place within organizations and upper hierarchy will often
push responsibility down the hierarchy line, as the organizational deviance literature have
shown (Vaughan 1996; Jackall 2010).
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was applied to organizations, and often to organizations that
committed multiple and regular offenses.

What do DPAs and NPAs involve, and how have they been
used in the context of Libor? The 2012 NPA with UBS
(Department of Justice [DO]J] 2012a) includes an acknowledge-
ment of responsibility, which is not mandatory. The DOJ agreed
that it “will not criminally prosecute UBS”; recognized that the
bank “conducted a thorough internal investigation” and
“cooperated fully”; and indicated that this cooperation played a
“particularly significant and favorable” role in the DO]J’s decision
to agree to an NPA. The agreement, valid for a period of 2 years,
enumerates some conditions, including that UBS “shall commit
no United States crime whatsoever” and help the DO]J in its inves-
tigation, including informing it of the criminal conduct of its
employees. UBS was also required not to make any “public state-
ment” that contradicted the agreement, and to pay a $500
million fine.

The agreements stemming from the Libor scandal offer few
details about the practice of lowballing, and this lack of detail
restricts its publicity, conversely, to the long trials related to trader
manipulation. Agreements mention the role of specific high-
ranked individuals in the case of lowballing but in a much less
individualized way that for the trader manipulation. This is
reinforced as lowballing practices are sometimes addressed at the
organizational level. Banks are depicted as having agency: for
instance, the UBS agreement indicates that “UBS sought to avoid
negative media attention and, relatedly, sought to avoid creating
an impression that it was having difficulty obtaining funds” (DOJ]
2012a: 38). A characteristic of the “illegalism of the privileged”, as
noted by Foucault, is that it concerns precisely the ones “who
evade the law through status, tolerance, or exception” (Foucault
2015: 142).

Motives: Greed Versus Reputational Concerns

During the legal treatment of the two illegalisms related to
Libor—trader manipulation and lowballing—motives were
attributed differentially. Motives, attributed by others or the
self, are always reconstructed and based on moral categories,
as Mills (1940) argued. But motives can be more or less morally
charged: while in the trader manipulation, greed is advanced
as a moral vice, the motive for lowballing, reputational con-
cerns, appears as a nobler one, as I delineate successively
below.

In the criminal trials related to trader manipulation, the attri-
bution of motives is clearly individualized. It requires a close link
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between one’s actions and practices, documented through evi-
dence, as an exteriority; one’s state of mind, which is especially
difficult to attest, as it refers to an interiority; and something that
comes from an external point of view, that of a prosecutor, for
instance, a moral judgment. These three elements—practices,
state of mind, and moral judgment—are usually connected, such
that the moral judgment is not made explicitly by an individual,
such as the prosecutor, but is a logical consequence of the other
two elements and therefore deprived of any personal feeling or
consideration. In his opening statement of the first Libor trial, the
prosecutor introduced the main motive through which he
explained the defendant’s behavior: greed.

In a criminal case the prosecution never needs to prove the
motive for the crime, but you may think, having heard the
evidence, that here the motive was a simple one. It was greed.
Mr. Hayes’s desire was to earn and to make as much money as
he could. The more that he earned for his employers, the
more they would value his services and inevitably, he hoped,
the more that they would pay him.... Of course all bankers
want to maximize their profits. All of us do, do not we? But
Mr. Hayes did it in a wholly dishonest way, concerned only
with his profits and wholly unconcerned by the fact that he
was cheating those with whom he was trading. In his own
words, he was greedy. As he himself said to the investigators
when he was interviewed, “But the point is,” and these are his
words, “the point is, you are greedy, you want every little bit
of money that you can possibly get because, like I say, that is
how you are judged, that is your performance metric.” Now
the prosecution says that it was that greed that led to his dis-
honesty on an enormous scale, as you will see in the course of
the evidence.

Prosecutor, R v Hayes (2015), May 26, 2015

Since the crisis, greed has frequently been presented as the
motive for wrongdoing on the part of financial actors, and used
to draw a line between legitimate and illegitimate profits
(Miinnich 2015). The critique of financial greed here acts as a
denunciation of excessive profit seeking, which should always
be subordinated to respect for rules and merit. The pursuit of
profit is not denounced as such, as the prosecutor makes clear:
“All of us do, don’t we?” What is denounced is how the defen-
dant, through greed, has breached the fairness of the normal
organization of markets: rather than an attack against the soci-
ety as a whole, it is an attack against the market (Foucault
2015: 110-112). Such arguments were also employed in other
Libor trials and agreements. For instance, in the first American
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Libor trial, the prosecutor began her opening statement as
follows:

Ladies and gentlemen, Anthony Allen and Anthony Conti were
cheating. They were bankers giving themselves and their bank
an unfair advantage, continuously, for years, scheming together
with others to rig an important, very important worldwide inter-
est rate called LIBOR.... These men exploited and abused that
role over and over again to serve their own ends.

Prosecutor, US v Allen, Conti (2015), October 14, 2015

Greed as a motive results by linking the traders’ state of mind
(maximizing profits) with their personal best interest (receiving a
better salary or bigger bonuses), and the practices they employed
(manipulating Libor). Part of the prosecution’s demonstration
therefore resides in focusing on the moment when the individual
committed the illegal act, which Fauconnet referred to as “objec-
tive responsibility” (Fauconnet 1928, 115, my translation): how,
on a specific date and at a specific hour, a trader asked, sometimes
repeatedly, a broker or fellow trader to contact Libor submitters
to change the final rate to benefit from it. In privileging objective
responsibility, other types of explanation, such as the banks’ pres-
sure to make more profit, are excluded as too distant from the
action involved: elements that are not part of the precise situation
are also not part of the explanation.

Such prosecutors and state agencies’ focus on objective
responsibility comes with another focus on what Fauconnet
referred to as “subjective responsibility” (1928: 108, my transla-
tion), the state of mind of the individuals involved and their
knowledge of the immoral character of their action. Thinking of
“cheating” or “rigging Libor” on its own would not be sufficient
for criminal charges, but it is still an essential requirement. The
principle of mens rea—"guilty mind”—is indeed a central compo-
nent of criminal responsibility in common law countries, especially
in white-collar cases (Dervan and Podgor 2016). In prosecutors’
demonstrations, both  objective responsibility—actions  to
manipulate—and subjective responsibility—state of mind inclined
toward benefiting from this manipulation—are required to
impute a motive on a defendant.

Turning now to the practice of lowballing, I have already
established that it did not lead to any trials yet and that organiza-
tions chose to settle. If banks’ responsibility has mainly been dem-
onstrated through settlements, the motive for lowballing is clearly
addressed. For instance, one settlement states that the bank made
“inappropriate submissions to avoid negative media comment”
(FSA 2012a: 3). It also declares that “Senior management at high
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levels within Barclays expressed concerns over this negative
publicity,” which resulted in “instructions being given by less
senior managers at Barclays to reduce LIBOR submissions in
order to avoid negative media comment” (ibid.). Another agree-
ment between UBS and the DO]J addresses the issue of lowballing
as well as the issue of reputational harm:

Because a bank’s LIBOR contributions, even if they are not
based entirely on actual money market transactions, should cor-
respond to the cost at which the bank perceives that it can bor-
row funds in the relevant market, a bank’s LIBOR contributions
may be viewed as an indicator of a bank’s creditworthiness. If a
bank’s LIBOR contributions are relatively high, those submis-
sions could suggest that the bank is paying more than others to
borrow funds. Thus, a bank could be perceived to be experienc-
ing financial difficulties because lenders were charging higher
rates to that bank. (DOJ 2012b: 38).

Lowballing is posed as related to the inferences economic
actors could make from UBS’s Libor submission: UBS “sought to
avoid creating an impression that it was having difficulty obtaining
funds” (ibid.). Lowballing took place at a particular time, during
the credit crunch, often pictured as generating circumstances:
“This [lowballing] occurred in large part owing to the circum-
stances of the financial crisis and the liquidity conditions in the
market at the time” (FSA 2012a: 31). At the same time, many gov-
ernments gave bailouts to banks, in both Europe and the United
States. The committed bailout expenditures until July 2009 repre-
sented 41.6 percent of the U.K. GDP (Grossman and Woll 2014:
580) and in the summer of 2009 bailout costs exceeded $1 trillion
in the United States (ibid: 579). The close link between protecting
the reputation of an organization, avoiding a trial, and the listing
of the organization on a stock market, needs also to be taken into
consideration. Indeed, between 2001 and 2012, 58 percent of the
organizations that entered into a DPA or an NPA were publicly
listed on a U.S. stock exchange. In contrast, of the companies con-
victed without being offered a DPA or NPA, only 6 percent were
listed (Garrett 2014: 47).

In this light, the category of “reputational concerns” appears as
a fairly selective motive, for two reasons. First, it is morally much less
loaded that the category of “greed” used for the traders, and is
presented as a defense mechanism, rather than as an intentional
one, without referring explicitly to any economic or profit-seeking
motives. Second, the limitation of this categorization is related to
what was at stake during the crisis, considering that lowballing was
directly related to hiding crucial information with regard to the
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stability of the financial system. For instance, after the acquisition of
Bear Stearns by JPMorgan Chase in 2008, UBS announced an addi-
tional loss of $19 billion as a result of its exposure to the subprime
crisis, which led Moody’s to downgrade its creditworthiness on the
same day. In that regard, the link between credit ratings
(Carruthers 2013), Libor submissions, the potential solvency crisis,
and lowballing was at the center of the 2007-2008 crisis.

Conception of the Case: Libor as a Closing Number, Libor as a Sign

Besides the conflict-resolution devices used and the motives
put forward in the legal treatment of trader manipulation and
lowballing, each illegalism comes with a specific conception of
Libor—as a closing number for the former and as a sign for the
latter—which I successively analyze below.

To explain first the conception of Libor as a closing number—
the one operating in trader manipulation—let us first consider a
type of exchange that was described at length in Hayes’s trial: inter-
est rate swaps. Swaps emerged in the early 1980s and became widely
diffused; they even contributed to the deregulation of financial mar-
kets (Funk and Hirschman 2014). A swap is a financial derivative
involving an exchange between two counterparties, for instance,
two traders in different banks who agree to trade the same notional
sum on a given future date. In interest rate swaps, the two parties’
sums on the closing date are determined differently: one party
chooses a floating rate (Libor), while the other chooses a fixed rate.
Thus the only unfixed parameter of the swap is Libor, and the value
of the swap depends on what happens to Libor in the future. What
the counterparties are actually swapping is the value of that rate.

On August 24, 2007, Hayes, through UBS, entered into a
“rate swap transaction” with a Goldman Sachs employee, with a
closing date on August 29, 2008: the traders bet against each
other for a date a year in the future. A brokerage company, in this
case ICAP, sets up the documents for such trades. Brokers provide
the legal basis that allows the transaction to happen. Hayes and
his counterparty exchanged 60 billion yen. Hayes chose a fixed
rate of 1.08 percent per annum, which involved paying 60 billion
Japanese yen at a rate of 1.08. The counterparty agreed to pay a
floating rate—the Libor Japanese yen rate—which involved pay-
ing 60 billion Japanese yen at the value of the Libor Japanese yen
rate on the closing date. UBS would make a profit if Libor was
above 1.08 percent and it would lose money if it was below that. It
is mainly in the context of such interest rate swaps that the trader
manipulation of Libor occurred. If, in such an exchange, one
party managed to influence the only element that could orient
the result of the transaction—namely, the Libor on the closing
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Figure 1. Bank’s Participation in Libor Panels June 2009. [Color figure can
be viewed at wileyonlinelibrary.com]

date—the result would be affected. This is what Hayes and others
were accused of doing.

In the perspective of the trader manipulation, what is Libor
and why would someone attempt to manipulate it? Libor is
approached and framed as a closing number, and its value is consid-
ered relevant only to specific individuals who are parties to spe-
cific contracts with specific closing dates. Benchmarks such as
Libor “determine the payments,” as an academic called as a wit-
ness put it during the first American Libor trial. Libor is therefore
a way for individuals to gain—and sometimes lose—money from
the perspective of someone embedded in financial markets.

In the case of the second illegalism, lowballing, Libor was
framed quite differently: it was conceived as a sign—in an almost
semiotic sense—sent to other financial actors. To show this, I
return to the calculation of Libor before explaining the historical
situation of the financial crisis and then examining a specific
example of lowballing.

Until the reforms following the scandal, Libor consisted of
150 different rates based on 10 currencies and 15 maturities. The
10 panels managed by the BBA, 1 for each currency, gathered sub-
missions from different banks: on June 1, 2009, 27 banks were on
the panels, of which 7 were present on only one panel and 4 were
on all 10 (Barclays, Deutsche, Lloyds, and RBS; see Figure 1). Sub-
mitters from UBS contributed rates for 9 of the 10 currencies. In
other words, banks contributed quite unequally to the submission of
Libor rates. The banks that appeared on more panels were also giv-
ing information about their own liquidity and creditworthiness.
Indeed, because Libor is a benchmark that, through a subjective
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evaluation, indicates the rate at which banks could borrow funds, it
has been seen as an indicator of banks’ liquidity needs.

Four banks (Barclays, UBS, HBOS, and Société Générale)
admitted lowballing—a deliberate underestimation of a Libor
submission—that predominately took place during a specific his-
torical situation: the 2007-2008 credit crunch. Liquidity concerns
grew during this time with regard to the lending situation in the
London market, especially after the collapse of Northern Rock in
September 2007. Difficulties in borrowing money in the interbank
market led to rising anxiety over the solvency of financial institu-
tions, in particular after the bankruptcy of Lehman Brothers in
September 2008 (Swedberg 2010).

In this context of credit scarcity, lowballing involved three
dimensions: publicity, reflexivity, and uncertainty. Regarding pub-
licity, it refers not just to the final rates published, but also to the
rates submitted by each bank. In the Libor submission process,
the rates sent by banks were publicly available, which could lead
other banks in particular, but also other economic actors, to infer
their liquidity situation. Regarding reflexivity, the submission of the
rates involved evaluating the rates that other banks could submit
and adapting each submission to this evaluation. Each bank there-
fore assesses risks through what others are doing and each deci-
sion is a sign sent to other participants. No decision can fully
resolve the uncertainty of the public unveiling of the results, in
the sense that each individual decision is evaluated in relation to
the others, in which context “isolation is the worst possible out-
come” (Ermakoft 2008: 181). If one bank submitted a higher rate
than the other banks, it could be interpreted as an indication that
it was having difficulty borrowing funds, and perhaps that it was
not creditworthy. If one bank submitted a very low rate, that
could also be interpreted as an attempt to hide its difficulties rais-
ing funds and appear creditworthy in the eyes of other market
actors. Banks attempted to avoid appearing completely mis-
aligned with other banks, as one submitter explained: “the guid-
ance I got from my management with regards to libors is that we
should aim to be in the middle of the pack” (FSA 2012b: 25). In
another e-mail, a UBS manager said to senior managers: “It is
highly advisable to err on the low side with fixings for the time
being to protect our franchise in these sensitive markets. Fixing
risk and [profit and loss] thereof is secondary priority for now”
(FSA 2012b: 20). Lowballing therefore required a high level of
reflexivity, in that the submissions were understood to have
important potential consequences for the banks. Regarding uncer-
tainty, while for trader manipulation Libor was a closing number
relevant only to the present, for lowballing what mattered was
future uncertainty. Lowballing was an attempt to reduce this
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uncertainty and to limit the possible inferences related to a bank’s
situation.

Lowballing, through these dimensions, therefore characterizes
the type of critical collective alignment situations in which actors are
collectively and individually constrained to make a decision
(Ermakoff 2008: especially, 181-210). Libor is here conceived as a
sign, because coordination in uncertain situations “means that all
those experiencing the same behavioral uncertainty have an inter-
est in forming mutually consistent beliefs about what everyone will

do” (ibid: 196).

Victims: Counterparties or Unidentified

The highlighted conceptions of Libor that prevalil in the legal
treatment of the two illegalisms have consequences for the con-
ceptualization of victims. Corresponding to the understanding of
Libor as a closing number is, first, a conceptualization of victims
as restricted to the counterparties to the transactions. Despite the
numerous contracts linked to Libor, the victims of the trader
manipulation are presented restrictively as the counterparties of
the transactions involving the individuals charged and sued. For
instance, during the first American trial, the prosecutor presented
the victims as follows:

The counterparties included banks, large and small, and private
companies, worldwide, and right here in the United States. The
essence of these swaps is that you have folks who will make
money on one side and lose money on the other. So if the defen-
dants are gaining because they aren’t playing the game fairly,
you’ll have folks losing on the other side.

Prosecutor, US v Allen, Conti (2015), October 14, 2015

This understanding of the victims of trader manipulation of
Libor is also present in the settlement agreements between state
agencies and banks: “In the instances when the published bench-
mark interest rates were manipulated in UBS’s favor due to
UBS’s manipulation of its own or any other Contributor Panel
bank’s submissions, that manipulation benefited UBS derivatives
traders, or minimized their losses, to the detriment of counter-
parties” (DOJ 2012a: 36).

But while the victims in trader manipulation were conceptual-
ized as counterparties, they remained unidentified in legal pro-
ceedings regarding lowballing. By positing “avoiding negative
media” as a motive, without any reference to direct economic
motives, the legal treatment of lowballing presents financial institu-
tions’ behavior as a defensive reaction rather than clear and
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intentional action. The conception of Libor as a sign leads to an
un-identification of victims, as if this illegalism did not harm any-
one directly, which is consistent with the absence of calculation of
the full effects of Libor manipulation by regulators (Ashton and
Christophers 2015). There is no need to identify victims in these
procedures, as in the ones dedicated to the trader manipulation,
but it could have helped individuals and corporations mobilize not
only to claim their rights but to critique the financial industry. This
absence also shows the difficulties of making visible the victims of
financial fraud, who are most commonly presented as diffuse.

The Sanctions: From Jail to Fines and Reforms

I have shown so far that for trader manipulation, the pursuit
of justice is framed as involving dishonest individuals’ behavior,
while, for lowballing, it is framed as relevant to the protection of
banks’ reputations, without a direct economic purpose. This has
revealed law as an “instance of arbitration between illegalisms”
(Foucault 2015: 146). To complete the comparison between two
illegalisms of the same nature—the manipulation of a financial
benchmark—I turn, finally, to the sanctions they generated.

Regarding trader manipulation, not all trials resulted in a con-
viction. The second Libor trial in the United Kingdom (R v Read
etal. 2015) resulted in the acquittal of the five defendants, while the
third (R v Johnson et al. 2016), involving six defendants, resulted in
the conviction of four and a hung jury for the other two, who were
found not guilty at their 2017 retrial. In most cases resulting in con-
viction, the defendants were sentenced to jail. Hayes received the
most severe sentence: 14 years, reduced to 11 on appeal. Since that
decision, he has asked the Criminal Cases Review Commission to
review his conviction and a decision is pending. While traders have
been pursued for trader manipulation through criminal law, institu-
tions have also signed agreements and paid fines.

Regarding lowballing, only two individuals have been
charged, and while there were no criminal trials against finan-
cial institutions, the settlements included some form of sanc-
tions. Most of these agreements make reference to both trader
manipulation and lowballing (for instance, DOJ 2012a), as a
result of which it is difficult to completely determine the extent
to which these fines were levied. DPAs or NPAs usually contain
three unequally represented conditions: a fine, the transforma-
tion of corporate governance, and the introduction of indepen-
dent experts in the boardroom. Regarding monetary penalties,
UBS paid the DOJ $500 million, Barclays $160 million, and in
total fines exceeded $9 billion. But what is striking about
Libor-related DPAs and NPAs is that they scarcely refer to the
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internal reforms the organizations are supposed to make. One
would think that such agreements, made between the DOJ and
large financial firms, usually after several years of investigation,
would describe the reforms required in significant detail. If
they are mentioned at all, these reforms seem to be left to the
discretion of the firms. One agreement states that “It is further
understood that, as noted above, UBS has strengthened its
compliance and internal controls standards and procedures,
and that it will further strengthen them” (DOJ 2012b). This
succinct statement resonates with the fact that courts are usu-
ally unable to verify the effectiveness of these reforms (Krawiec
2005; Garrett 2014). Yet, of the 255 DPAs and NPAs signed in
the United States between 2001 and 2012, 63 percent required
a new compliance program (Garrett 2014: 48). The require-
ment for more internal compliance structures is part of a
larger movement of endogeneity of law within the financial
industry (Edelman 2016: 226-229), even if internal compliance
structures can be merely cosmetic and aimed at reducing orga-
nizational liability (Krawiec 2005).

Conclusion

One major political question in recent years, as well as an
enigma for social scientists, has been how finance has maintained
its legitimacy after the crisis of 2007-2008. To provide a sociologi-
cal explanation, this paper advanced a Foucauldian framework—
the differential management of financial illegalisms—and studied
the much-debated Libor scandal. It showed that the assignment of
responsibility between individuals and organizations, by courts
and agencies, contributes to reflect and reproduce the interests of
finance. Such assignment is not so much a precondition of legal
treatment, but rather a product of it through the use of devices
and categorizations. In that respect, it is not only the outcomes of
the legal treatment that are important here, but the very process
that allows the differential management.

The comparison of two illegalisms, trader manipulation and
lowballing, has revealed a strong differential management. In the
case of lowballing, the major focus on the responsibility of compa-
nies circumvents the prosecution of high-ranking individuals,
even if the type of practices involved is most likely to require a
global view of the company. In his seminal paper on corporate
punishment, Coftee (1981) quoted Lord Chancellor of Great Brit-
ain Edward Thurlow: “Did you ever expect a corporation to have
a conscience, when it has no soul to be damned, and no body to
be kicked?” The use of settlements prevents from bringing to the
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light of public knowledge—and correlatively of public debate—
the extent of the practices involved in lowballing, even if their sys-
temic and collective consequences are highlighted. The legitimacy
of financial markets is here spared through omission. By contrast,
the legal treatment of trader manipulation is much more focused
on the role of individuals and takes place on a public scene. The
public extent to which trader manipulation has been debated
seems to have faded out lowballing, as if the Libor scandal was
limited to the former. One of the social functions of such individu-
alization of responsibilities is scapegoating: putting the responsi-
bility on an individual to protect the legitimacy of a social
organization, here the financial sector. The legitimacy of financial
markets is here spared through exclusion. This phenomenon is
anything but new: noxal surrender played a similar role in the
seventeenth century. Originating in Roman law, noxal surrender
involved “abandoning” a family member to the victim. For
instance, if a family member or animal belonging to that family
committed an offense, the head of the family could avoid convic-
tion by delivering the perpetrator to the victim. “The main func-
tion of noxal surrender is to release the family from collective
responsibility” (Fauconnet 1928: 67, my translation).

Releasing finance from collective responsibility brings me back
to the original question of this paper, the legitimacy of financial
capitalism and its relationship to law. In his famous writing on the
law on thefts of wood, Karl Marx has shown how law can contrib-
ute to extending the capitalist logic to practices previously out of
reach as well as maintain the forms of domination that capitalism
not only develops but builds on (Marx 2010). Legal proceedings,
coming from a modern state claiming to serve general interest,
define for Marx which illegalisms are tolerated and which ones
are repressed. Accordingly, individualization of responsibility—
not limited to finance (Vaughan 1996; Jackall 2010)—is a legal
solution to avoid the interrogation of the functioning of a particu-
lar system. Such individualization rests upon the form of responsi-
bility that prevails in criminal law, which implies criminal intent:
financial fraud, rather than looked at as a systemic problem, here
becomes a question of individual dishonesty. In that respect,
another particularly relevant conception of liability, promoted in
the wake of the civil rights movement, emphasizes rather than
intent the consequences of a particular action (Sutton 2001;
Pedriana and Stryker 2017). While the criminal conception of lia-
bility, with its focus on intent, is directed toward the individual,
the strict standard of liability, through the research into conse-
quences, is directed toward the collective. Such a standard could
suggest a radically different view of what financial fraud implies:
approaching it through its effects could more clearly reveal the
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interdependency and ramifications of financial activities and
therefore contribute to a broader public and critical debate on the
place that finance assumed over the course of a few decades.

Although essential, law is not the only scene in which responsi-
bility is forged. The daily production of responsibility results from
legal proceedings, certainly, but it is mostly a heterogeneous assem-
blage in which such proceedings need to be considered in relation
to the changes occurring in state policies and regulations, legal the-
ory, social movements and critiques, scientific developments, or
inequalities. Paying attention to these dimensions enables us to out-
line further ways of studying the assignment of responsibility in the
specific case of finance. First, because white-collar crime research
grew within industrial capitalism (Calavita and Pontell 1991) and
with analytical tools and findings mostly adapted to this historical
form, it undervalued the specificity of illegalisms in the context of
financial capitalism. Linking closely the study of financial fraud to
the historical process of financialization, as identified by economic
sociology (Krippner 2011; Van der Zwan 2014), should be a neces-
sary step in that direction. Second, financial cases often involve eco-
nomic devices and practices embedded in economic theory, as social
studies of finance have shown (MacKenzie 2011). Considering that
those economic theories most often adopt an individualistic perspec-
tive, further research could pertinently unravel how this individuali-
zation is congruent with the requirements of criminal proceedings.
Third and finally, it invites us to go back to the practical making of
profit within the financial industry which, here again, adopts a
much more individualized form than in other activities
(Godechot 2017).

Continuing these tasks implies adopting a theoretical frame-
work able to capture the specificity of illegalisms in the context of
capitalism, and even more to consider illegalisms as a consistent
part of financial capitalism. The differential management of finan-
cial illegalisms approach outlined in this paper is intended as a
contribution to this aim, by drawing attention to what Foucault
(2015: 6) has called the “subtle tactics of sanction”.
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