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When are U.S. Supreme Court justices more likely to recuse themselves from
cases? This article proposes a strategic model of recusal behavior, hypothesiz-
ing that the justices balance statutory guidelines concerning recusals against
other policy and institutional goals. Using data from the Supreme Court
Database, I find evidence that recusal behavior is influenced by a combination
of statutory, policy, and institutional considerations. Consistent with statutory
explanations, which emphasize the elimination of bias or its appearance,
justices are more likely to recuse themselves from cases when business interests
are before the Court, when they have served for shorter terms, and when they
have previously acted as Solicitor General. However, I also find that the
justices are less likely to recuse themselves when cases are likely to be close or
when the justices’ policy goals are likely to be advanced by participating. These
findings suggest that while the justices do follow statutory recusal guidelines,
they also have other institutional and policy incentives that lead them to
participate in cases despite their conflicts of interest.

The question of whether Supreme Court justices recuse them-
selves from cases when they should have received considerable
attention in recent years. Chief Justice John Roberts (2011) devoted
his 2011 Year-End Report on the Federal Judiciary to the subject. Much
of the controversy has centered on accusations that the justices are
not abiding by statutory and ethical guidelines when deciding
whether to recuse themselves from cases, instead choosing to par-
ticipate in high-profile cases despite apparent conflicts of interest.
For example, Justice Elena Kagan participated in the landmark
health-care decision National Federation of Independent Business v.
Sebelius (2012) despite having been Solicitor General when the legal
defenses for the Affordable Care Act, or “Obamacare,” were first

The author would like to thank the editors of the Law & Society Review and the
anonymous reviewers for their comments and suggestions, as well as colleagues in the
political science department at Fordham University for their help developing this paper at
a brown bag workshop.

Please direct all correspondence to Robert J. Hume, Department of Political Science,
Fordham University, 441 East Fordham Road, Bronx, NY 10458; e-mail: rhume@
fordham.edu.

bs_bs_banner

621

Law & Society Review, Volume 48, Number 3 (2014)
© 2014 Law and Society Association. All rights reserved.

https://doi.org/10.1111/lasr.12090 Published online by Cambridge University Press

https://doi.org/10.1111/lasr.12090


developed (Barnes 2011; Biskupic 2011). Likewise, Justice Clarence
Thomas was criticized for declining to withdraw from the same case
despite the political activities of his spouse, who publicly opposed
Obamacare (Thomas 2010).

Missing from the discussion is a rigorous analysis of when
recusals on the U.S. Supreme Court are more likely to occur. In
fact, recusals are among the poorest understood features of
judging on the Supreme Court, despite the large amount of legal
commentary on the subject (Bam 2011; Bassett 2005; Flamm
2010; Frost 2005; Henke 2013; Roberts 2004; Sample 2013;
Stempel 1987). Political scientists have explored the consequences
of recusals (Black and Epstein 2005), finding that recusals do not
typically cause the justices to divide evenly, but they have yet to
examine the antecedent question of why the justices are recusing
themselves in the first place. Exacerbating the problem is the
fact that the justices have consistently refused to explain their
behavior. When they withdraw from disputes, the most that one
can typically expect is a note in the U.S. Reports stating that a
justice “took no part in the consideration or decision of this
case.” The justices rarely say more, declining even to make
public the names of cases in which they considered recusing
themselves but did not. One commentator described the justices’
reluctance to speak on the matter as a “conspiracy of silence”
(Weaver 1975: 22).

Yet, understanding the recusal process is vitally important. At
the most basic level, the participation of justices has the potential
to affect who wins and who loses cases. Given the ideological con-
sistency of the justices’ voting records (Segal and Spaeth 2002),
and how closely divided they have become on important issues
(Clark 2009; Kuhn 2012), it is reasonable to expect case disposi-
tions to turn on the disqualification of particular justices. In the
context of the health-care dispute, for example, Justice Kagan’s
recusal would have denied the majority the fifth vote that it
needed to uphold the constitutionality of the individual mandate.
Assuming that no other justices changed their votes, the Court
would have been deadlocked, with no majority opinion to guide
the lower courts, and leaving the future of the Affordable Care
Act uncertain.

More generally, understanding the recusal process is important
because it helps us to understand the extent to which the justices,
and by extension the federal judicial system, are committed to
principles of impartial justice. The promise of an impartial judi-
ciary is a bedrock principle of the American legal system and one of
the primary justifications for granting life tenure to federal judges.
It is also the animating principle of the federal recusal statute,
which requires federal judges to disqualify themselves when their
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“impartiality might reasonably be questioned.”1 The statute speci-
fies categories of behavior in which disqualification is warranted,
such as when judges have financial stakes in cases, when they have
participated previously in the same proceedings as counsel, and
when they have expressed opinions on the merits of the particular
cases in controversy, among other considerations.2 Yet, the lack of
transparency in the recusal process has made it difficult for Ameri-
cans to evaluate whether the justices are realizing the statute’s
ideals, or for society to hold accountable those justices who are not.

According to Chief Justice Roberts, the justices follow the statu-
tory guidelines and they take their ethical responsibilities seriously.
“We are all deeply committed to the common interest in preserving
the Court’s vital role as an impartial tribunal governed by the rule of
law,” he wrote in his 2011 Year-End Report. “I have complete confi-
dence in the capability of my colleagues to determine when recusal
is warranted. I know that they each give careful consideration to any
recusal questions that arise in the course of their judicial duties” (10).
These comments echo testimony that Justice Anthony Kennedy gave
before a congressional subcommittee in 2011. “Of course the Court
has to follow rules of judicial ethics,” he said. “That is part of our
oath. That is part of our obligation of neutrality” (Transcript 2011).

In tension with these assurances is research finding that
Supreme Court justices are policy-motivated decision makers
(Segal and Spaeth 2002) who are forward thinking about the con-
sequences of their behavior for the Court’s policy output (Epstein
and Knight 1998; Maltzman, Spriggs, and Wahlbeck 2000). We
know that policy goals influence the decision on the merits (Segal
and Spaeth 2002), the assignment of the majority opinion (Rosen
2007; Wahlbeck 2006), the content of the majority opinion
(Maltzman, Spriggs, and Wahlbeck 2000), the decision to grant
certiorari (Caldeira, Wright, and Zorn 1999; Perry 1991), and the
justices’ conduct at oral arguments (Black, Johnson, and Wedeking
2012), so there is every reason to think that policy considerations
also affect justices’ decisions about whether to recuse themselves.
Sitting out of cases denies justices the opportunity to influence the
final votes on the merits and the contents of majority opinions,
policy costs that might sometimes be too great for justices, even if
they risk damaging the Court’s legitimacy by participating.

Justices also have institutional incentives to participate in cases
that they must balance against the statutory and ethical guidelines.
Among these incentives is the need for the justices to decide the cases
before them, an institutional responsibility that is compromised
when recusals cause the Court to lack a quorum or divide evenly.

1 28 U.S.C. § 455 (a).
2 28 U.S.C. § 455 (b).
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Justices have stated that this “duty to sit” is important to them and
can be at odds with the statutory goal of reducing bias. For example,
Justice Ruth Bader Ginsburg (2004: 1039) has remarked that “on the
Supreme Court, if one of us is out, that leaves eight, and the
attendant risk that we will be unable to decide the case, that it will
divide evenly.” Chief Justice Roberts (2011: 9) repeated these con-
cerns in his 2011 Year-End Report, noting that, unlike lower court
judges, who “can freely substitute for one another,” when a Supreme
Court justice withdraws, “the Court must sit without its full mem-
bership.” If the justices are unable to achieve consensus because their
membership is down, important questions of federal law go unan-
swered, and the justices risk falling short of their responsibilities to
resolve disputes and provide checks on coordinate branches. When
faced with these possibilities, the justices might determine that the
benefits of recusals are not worth the costs.

In this paper I systematically investigate the question of when
justices on the Supreme Court are more likely to recuse themselves,
covering the years 1946–2010. My expectation is that while Chief
Justice Roberts is generally correct, and the justices do abide by
ethical guidelines for recusal, the justices will nonetheless partici-
pate in cases when the policy consequences of recusals are too great
or the institutional need to decide cases and controversies is more
important than the goal of reducing bias or its appearance. Many
times, the justices might determine that recusals are not worth-
while, even when they are technically warranted.

Consider, for example, Justice Kagan’s situation in the health-
care case. She certainly could have recused herself. It arguably
would been appropriate, given that she was the Solicitor General
when the strategy for defending the Affordable Care Act was being
developed and she would have argued the case before the justices
had she not been appointed to the Court.3 Even if there was no
actual conflict of interest, the mere appearance of a conflict might
have persuaded Kagan to err on the side of caution and to sit the
case out, thereby ensuring that the Court’s legitimacy would not be
threatened by her participation. After all, the federal recusal statute
requires justices to withdraw from any cases in which “their impar-
tiality might reasonably questioned,” and there were undoubtedly
questions in the popular media at the time about whether Kagan’s
participation in the case was appropriate (Segall 2011; Smith 2011).

3 Kagan stated at her confirmation hearing that she did only minor work on the case,
testifying that, “I attended at least one meeting where the existence of litigation was briefly
mentioned, but none where the substantive discussion of the litigation occurred” (Barnes
2011; Biskupic 2011). But Smith (2011: 21) observes that e-mail transcripts from Kagan’s
time at the Solicitor General’s office raise “the question of whether she tried to hide her
involvement by conducting conversations over the phone to limit any paper trail.” See also
Segall (2011).
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But what would a recusal have cost her? The Court would have
lacked the fifth vote needed to secure the constitutionality of the
act, and Kagan would have missed the opportunity to shape the law
in this important area. Surely these opportunities were too great for
her, or any justice, to pass up.

Recusals and Judicial Strategy

Recusals occur when Supreme Court justices or other judges
disqualify themselves from cases, meaning that they play no role in
the consideration of the dispute, the voting, or the drafting of the
opinions. The purpose of recusals is to enhance public confidence
in the judiciary by promoting judicial impartiality, or at least the
appearance of it. While Supreme Court justices do not frequently
withdraw from cases, recusals are not uncommon. Figure 1 reports
the percentage of cases in which Supreme Court justices disquali-
fied themselves voluntarily during their time on the Court between
1946 and 2010, based on data from the Supreme Court Database
(Spaeth 2011).4 There is some variation in the rate at which justices
withdrew from cases. Justice Fortas had the highest rate, withdraw-
ing from 6.2 percent of cases, while Justice Ginsburg had the lowest
rate, at 0.06 percent. Overall, the justices recused themselves from
about 2.1 percent of cases.

The decision whether to disqualify oneself from a case is tech-
nically not voluntary. By its terms, the federal recusal statute
applies to Supreme Court justices, reading that, “Any justice, judge,
or magistrate judge of the United States shall disqualify himself in any
proceeding in which his impartiality might reasonably be ques-
tioned.”5 While the justices have never conceded that Congress has
the authority to regulate their recusal behavior, the justices have
repeatedly applied the statute to their conduct.6 Yet, regardless of

4 Data are based on the justice-centered data. Justices were counted as recusing
themselves when their votes were unlisted (“.”), indicating that they were on the bench but
played no role in the resolution of the case. Data were inspected to exclude entries when
justices did not participate because of illness or because they were appointed after the oral
arguments. See below, in the section on the research design, for a fuller discussion of the
measurement.

5 Section 455(a) (emphasis added).
6 Congress’s authority to regulate the Supreme Court’s recusal practices is unclear.

Some legal commentators have suggested that direct congressional regulation violates the
separation of powers (Virelli 2012). In his 2011 Year-End Report, Chief Justice Roberts
observes, in reference to Congress’s financial disclosure and gift regulations, that “The
Court has never addressed whether Congress may impose those requirements on the
Supreme Court. The Justices nevertheless comply with those provisions” (6). Roberts does
not comment specifically on the constitutionality of the recusal statute, but the justices have
applied it in cases such as Microsoft v. United States (2000) and Cheney v. United States Dist.
Court (2004), and in their 1993 Statement of Recusal Policy.
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its applicability, the statute lacks meaningful enforcement mecha-
nisms to ensure the justices’ compliance. Neither Section 455 nor
the Judicial Conference’s Code of Conduct for United States
Judges requires Supreme Court justices to report the reasons for
their recusal decisions, nor is there a higher court to review their

Figure 1. Percentage of Cases in which Justices Recused Themselves,
1946–2010.
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practices.7 In fact, the federal recusal statute establishes no proce-
dures for Supreme Court recusals whatsoever. For the most part,
the justices recuse themselves sua sponte. Recusal motions are
rarely filed, perhaps because litigants do not wish to accuse the
justices of having biases (Bashman 2005). The justices respond to
these motions at their discretion. Therefore, while Supreme Court
justices are technically obligated to follow federal guidelines
regarding recusals, there is considerable uncertainty about how
much they do. One commentator characterized the process as “a
personal, independent, unreviewable decision by an individual
Justice whether to participate in an individual case” (Virelli 2012:
1547).

The paradigm that I use to understand recusal practices is the
strategic model of judicial behavior, which maintains that judges
are policy oriented but constrained by institutional conditions that
prevent them from acting sincerely (Epstein and Knight 1998;
Maltzman, Spriggs, and Wahlbeck 2000; Murphy 1964). The
central insight of the strategic model is that because judges are
embedded within institutions that have their own norms and
practices—and that require collaborating with others—judges must
often make compromises when pursuing their policy goals. For
example, Supreme Court justices must compromise to win the
support of their colleagues on the bench, which is necessary to form
majority coalitions (Maltzman, Spriggs, and Wahlbeck 2000). Jus-
tices might also seek to appease colleagues off of the bench, such as
members of Congress, who have the capacity to curb judicial power
(Segal, Westerland, and Lindquist 2011). Alternatively, justices
might feel obligated to conform to professional norms, such as the
norm of stare decisis (Epstein and Knight 1998; Knight and Epstein
1996) or recusal norms, to maintain their legitimacy.

In the recusal context, Supreme Court justices must balance
statutory and ethical guidelines concerning recusals against their
other policy and institutional goals. Neither recusing nor declining
to recuse is costless. Justices who decline to recuse themselves,
despite committing ethical violations, risk damaging the Court’s
legitimacy by undermining public confidence in the integrity of the
proceedings. Research has established a connection between the
Supreme Court’s legitimacy and the public’s perception that
the justices are principled decision makers (Gibson and Caldeira
2009, 2011). This perception might be undermined if improper
recusal behavior makes the justices appear biased, particularly if

7 For lower court judges, recusal decisions are reviewable by higher courts, but
Supreme Court justices do not review their own recusal decisions. As Chief Justice Roberts
explained in his 2011 Annual Report, “if the Supreme Court reviewed those decisions, it
would create an undesirable situation in which the Court could affect the outcome of a case
by selecting who among its Members may participate” (9).
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the justices routinely disregard ethical guidelines.8 Justices there-
fore cannot decide never to recuse themselves because they might
jeopardize the Court’s reputation. To the extent that the Court’s
power depends on public confidence in the institution (Canon and
Johnson 1999), justices have incentives to withdraw from cases
when necessary to protect the Court’s legitimacy.9 The fact that
Chief Justice Roberts devoted his 2011 Year-End Report to the
subject of recusals is instructive, suggesting that the Court’s recusal
practices were damaging the Court’s reputation.

On the other hand, if justices disqualified themselves from cases
whenever they plausibly could, they would compromise their other
policy and institutional goals. As described above, it is well docu-
mented that Supreme Court justices have substantive interests in
policy and that they behave in ways that advance their sincere
policy preferences (e.g., Segal and Spaeth 2002). If the justices care
about the development of the law, and if they would like to see the
law reflects their sincere policy preferences as much as possible,
then they will seek to avoid routinely recusing themselves from
cases. Otherwise, they risk ceding to others the resolution of impor-
tant federal questions about which they have substantive policy
interests.

From an institutional standpoint, recusals can also be problem-
atic because they make it more difficult for the justices to fulfill their
responsibility to decide cases and controversies. The “duty to sit”
was recognized on the Supreme Court in Laird v. Tatum (1972)
by then-Associate Justice William Rehnquist, who suggested that
the justices had institutional obligations that they had to weigh
against arguments in favor of recusal.10 Rehnquist explained that,
unlike on the lower federal courts, where judges can be inter-
changed, there is no one to substitute for absent justices. If too
many justices recuse themselves the Court will lack a quorum,

8 It is true that the legitimacy of the Supreme Court has proven to be resilient,
withstanding even controversial holdings such as Bush v. Gore (Gibson, Caldeira, and Spence
2003). However, research also indicates that “legitimacy seems to flow from the view that
discretion is being exercised in a principled, rather than strategic, way” (Gibson and
Caldeira 2011: 213). The implication of this research is that, unless the Court is “bullet
proof ” (Farganis 2008), legitimacy would be damaged if the justices were to engage
regularly in unprincipled behavior.

9 As Canon and Johnson (1999: 156) put it, “The success of political institutions and
even of governments themselves depends in large part on whether citizens believe that the
institutions are behaving legitimately.” With regards to the importance of impartiality to
legitimacy, Canon and Johnson (1999: 158) explain, “A court can undermine its legitimacy
by making seemingly unfair or unrealistic decisions. Conversely, a court that is perceived as
having a strong record of impartiality . . . may win acceptance of an unpopular decision.”
See also Wasby (1978).

10 Before Laird, the “duty to sit” was articulated by the Fifth Circuit in U.S. v. Edwards
(1964). See Geyh (2010).
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which has happened several times in the Court’s history.11 The
absence of a single justice can also be problematic if it causes the
Court to divide evenly because then the lower court’s opinion is
affirmed automatically and the Supreme Court’s judgment has no
precedential value. In either circumstance, the justices fail to
perform their basic institutional functions of deciding cases and
controversies and providing guidance to lower courts and litigants
on important questions of law.

Since Laird, the justices have repeatedly affirmed that these
institutional concerns are important to them, even after the 1974
revisions to the federal recusal statute replaced the duty to sit with
a requirement that judges disqualify themselves when their “impar-
tiality might reasonably be questioned.”12 Versions of Laird’s ratio-
nale appear in the justices’ 1993 Statement of Recusal Policy and
Roberts’ 2011 Year-End Report on the Federal Judiciary. Chief Justice
Rehnquist relied on it in a statement declining to recuse himself
from Microsoft v. United States (2000), and Justice Ginsburg (2004)
endorsed the principle in off-the-bench comments. In testimony
before Congress, Justice Stephen Breyer was explicit on this point,
stating that when making a recusal decision, “you have to remem-
ber you have a duty to sit” (Transcript 2011).

While research has not investigated the extent to which the
“duty to sit” influences the justices’ recusal practices, empirical
work has found that the justices pursue similar institutional goals in
other contexts. For example, in the agenda-setting literature, it has
been established that the justices take seriously their institutional
responsibility to review controversies that have divided the lower
courts and that present important federal questions (Black and
Owens 2009; Perry 1991; Tanenhaus, Schick, and Rosen 1963).
The purpose of granting certiorari in these circumstances is not so
much to advance policy goals as to promote clarity in federal law
(see also Lindquist and Klein 2006). It is defensible, then, to take
the justices at their word when they say that they feel a sense of
responsibility to decide the cases and controversies before them.
The justices might choose to prioritize these institutional concerns
over the statutory recusal guidelines when they think it is necessary
to promote clarity in the law or to fulfill some other obligation.

11 For example, in U.S. v. Aluminum Company of America (1943), the justices were unable
to obtain a quorum in an important anti-trust case because four justices recused themselves,
postponing the matter indefinitely “until such time as there is a quorum of Justices qualified
to sit in it” (708–709). After considering proposals to reduce the Court’s quorum to five
(“High Court Defers” 1943), Congress authorized the Second Circuit to act as the court of
last resort (Taylor 1944). See U.S. v. Aluminum Company of America (2nd Cir., 1945).

12 Section 455 was more effective at replacing the “duty to sit” in the lower courts. See
McKeown (2011).
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Indeed, research by Black and Epstein (2005) provides support
for this hypothesis. They find that recusals do not frequently cause
the justices to divide evenly, occurring less than 6 percent of the
time when they were possible, which is below what one might
expect if vote divisions occurred randomly. Black and Epstein
(2005: 95) do not provide data to explain these findings but suggest
that the justices might be selective about when they are recusing
themselves: “It simply could be that justices are more likely to
recuse themselves in cases they think will not result in a split vote.”
This explanation would be consistent with my theoretical expecta-
tion that justices follow statutory recusal guidelines less strictly
when institutional needs arise.13

How, then, might justices resolve these competing incentives?
As a general matter, one might expect the justices to follow statu-
tory and ethical guidelines and to recuse themselves from cases
when conflicts of interest arise. Abiding by these guidelines protects
the Court’s reputation by creating a general perception that the
integrity of judicial proceedings is being maintained. However, the
justices will avoid recusing themselves when their participation is
necessary to advance their policy and institutional goals. Because
federal law does not require the justices to explain their recusal
decisions, the justices can probably evade professional recusal
norms from time to time without damaging the Court’s reputation,
so long as they do not make it a regular practice. Indeed, the
justices’ silence about their recusal practices—and their unwilling-
ness to generate a written record of their deliberations—might be
intended to give them this flexibility. In the next three sections, I
develop hypotheses based on the competing statutory, policy, and
institutional explanations for recusal behavior. My expectation is
that strategic justices will attempt to balance these motivations,
abiding by the statutory guidelines except when their other policy
and institutional goals are threatened by disqualification. I then test
these hypotheses using data from the Supreme Court Database
(Spaeth 2011).

Statutory Considerations

Justices who abide by professional norms for recusals would be
expected to follow the ethical guidelines set out in 28 U.S.C. § 455.
As revised in 1974, § 455 has two major provisions: section 455 (a),

13 Black and Epstein (2005: 96) also propose an alternative hypothesis, that the justices
cast “sophisticated” votes after recusals have occurred to avoid dividing evenly. Either
explanation would suggest that the justices take seriously their institutional responsibilities
to decide cases and bring clarity to the law.
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which requires judges to recuse themselves when their “impartiality
might reasonably be questioned”; and section 455 (b), which out-
lines discrete categories of conduct that require recusal. Of
these provisions, the one that tends to generate the most recusals is
the requirement that the justices disqualify themselves when
they have financial conflicts of interest. Section 455 (b) (4) states
that a justice shall withdraw from a case when “he, individually
or as a fiduciary, or his spouse or minor child residing in his
household, has a financial interest in the subject matter in contro-
versy or in a party to the proceeding.” Even if a justice’s financial
stake in a case is minimal, the justice is still expected to withdraw to
avoid the appearance of a conflict of interest. For example, Justice
Sandra Day O’Connor frequently recused herself from cases
because of her ownership of AT&T stock.14 Chief Justice Roberts
divested himself of Pfizer stock in 2010 so that he could participate
in two cases concerning that company, after previously recusing
himself from cases involving Pfizer (Liptak 2010; Sherman 2010).
In another case, the justices lacked a quorum after four justices
recused themselves because of their investment holdings or other
financial conflicts.15 One might therefore hypothesize that recusals
will be more common when cases present financial conflicts of
interest.

There are at least two ways of investigating the impact of finan-
cial conflicts of interest on the justices’ recusal behavior. One
approach is to focus on the litigants, determining whether recusals
occur more frequently when business interests come before the
Court. This approach is advantageous because data are readily
available and the measure captures most all of the particular finan-
cial interests that might lead the justices to withdraw from cases. If
there is a correlation between recusals and the presence of a busi-
ness, corporation, or financial institution as the petitioner or
respondent, it is hard to think of an explanation for this finding
except that financial conflicts of interest are prompting the justices
to recuse themselves:

H1: Justices are more likely to recuse themselves from cases when
a business, corporation, or financial institution is listed as the
petitioner or the respondent.

14 See, for example, AT&T Corp. v. Iowa Utilities Board (1999).
15 See American Isuzu Motors, Inc. v. Ntsebeza (2008: 1028–1029) (“Because the Court

lacks a quorum . . . and since a majority of the qualified Justices are of the opinion
that the case cannot be heard and determined at the next Term of the Court, the
judgment is affirmed. . . . The Chief Justice, Justice Kennedy, Justice Breyer, and Justice
Alito took no part in the consideration or decision of this petition.”). Justice Kennedy did
not own stock but his son was the managing director of one of the companies (Stout
2008).
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Another approach is to focus on the “net worth,” investments, and
other financial commitments of particular justices. The problem
with this approach is that data are available only after 1980, when
the justices were required to disclose their net worth and financial
investments by the Ethics in Government Act of 1978. Moreover,
focusing on particular investments is likely to be underinclusive
because financial disclosure forms understate the extent of the
justices’ financial conflicts. For example, Justice Alito was criticized
for declining to recuse himself in a case concerning ABC Inc.
despite owning stock in ABC’s parent, Walt Disney Co.16 Alito’s
financial disclosure form listed only the Disney stock. The financial
disclosure forms are more consistent in reporting the “net worth”
of the justices. When these figures are adjusted for inflation, one
can assess whether wealthier justices have different recusal prac-
tices from their colleagues:

H2: Justices are more likely to recuse themselves from cases when
their “net worth” is high.

Figure 2 reports the median “net worth” of Supreme Court justices
during their years of service on the Court between 1980 and 2010,

16 See Sherman (2011). The case was FCC v. Fox Television Stations (2008).

Figure 2. Median Net Worth of Supreme Court Justices, 1980–2010.
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reported in 2010 dollars.17 The wealthiest justice, Justice Ginsburg,
had a “net worth” of about $20 million, while the “net worth” of
Justice Thurgood Marshall was frequently quoted as $0, with a
median of about $36,500 for the period. The median “net worth”
for all justices was $1.5 million. I expect that justices with a higher
“net worth” will be more likely to withdraw from cases because they
are more likely to have broad portfolios of investments that might
present conflicts of interest.

Federal law also requires the justices to disqualify themselves
from cases in which they have “served as lawyer in the matter in
controversy,” “served in governmental employment and in such
capacity served as counsel, adviser or material witness concerning
the proceeding,” or “expressed an opinion concerning the merits
of the particular case in controversy.”18 For example, Justice
William Douglas frequently recused himself from cases involving
the Securities and Exchange Commission, for which he had served
as Chairman (Weaver 1975), and Chief Justice Earl Warren recused
himself from cases that touched upon his work as governor (Lewis
1958). Because most of this behavior will have occurred before the
justices were appointed to the Court, it is reasonable to assume that
recusals will occur more frequently at the beginning of a justice’s
term in office, when litigation is more likely to touch upon their
pre-bench activities:

H3: Justices are less likely to recuse themselves as their term in
office increases.

I also expect that over time the relationship between years of
service and recusals will become attenuated. The importance of an
additional year of service will be less important as the temporal
distance from pre-bench conflicts becomes increasingly remote:

H4: Over time, the relationship between years of service and
recusals is likely to become attenuated.

Two forms of previous work experience are particularly likely to
prompt recusals and should be considered separately. First, several
of the justices served as Solicitors General before becoming
justices.19 Because the Solicitor General represents the federal

17 Figure 2 reports the median annual “net worth” for the years that each justice
served on the Court from 1980 to 2010, using data from the justices’ financial disclosure
forms. Before calculating the medians, annual “net worth” estimates were converted into
2010 dollars using the CPI Inflation Calculator from the Bureau of Labor Statistics, which
is available at http://data.bls.gov/cgi-bin/cpicalc.pl.

18 See Section 455 (b) (2) & (3).
19 Justices who served as Solicitors General between 1946 and 2010 were Stanley Reed

(1935–1938), Robert Jackson (1938–1940), Thurgood Marshall (1938–1940), John Roberts
(acting, 1990), and Elena Kagan (2009–2010).
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government in the Supreme Court, it is reasonable to expect that
former Solicitors General will have participated in cases that sub-
sequently come before the Court, prompting these justices to
recuse themselves more often:

H5: Justices are more likely to recuse themselves from cases when
they have previously served as Solicitors General.

Also more likely to recuse themselves are justices who have had
federal appellate experience. Justices who have served on the U.S.
Courts of Appeals are likely to have already participated as judges
in cases that later come to the Supreme Court. For example, Chief
Justice Roberts recused himself from Hamdan v. Rumsfeld (2006),
concerning the Bush administration’s use of military commissions
to try detainees as Guantanamo Bay, because he had served on the
three-judge panel on the D.C. Circuit that reviewed the case:

H6: Justices are more likely to recuse themselves from cases when
they have had federal appellate experience before becoming
justices.

Because the effects of these particular forms of service on recusal
behavior are also likely to diminish with time, I hypothesize that
there will be statistically significant interactions between years of
service and a justice’s prior work experience as a judge or the
Solicitor General.

Policy Considerations

While I expect the justices generally to follow the statutory
recusal guidelines, I also expect the justices to be less likely to
recuse themselves when their participation in cases serves to
advance their policy goals. I do not mean to suggest that justices
never disqualify themselves from cases in which they have substan-
tive policy interests. Many times the arguments in favor of recusal
will be too strong, regardless of the justices’ interest in participat-
ing. My suggestion is subtler, that often the arguments in favor of
recusal are not decisive, and in these circumstances the justices will
err on the side of not recusing themselves when they have strong
incentives to participate. Because the justices do not report the
reasons for their recusal decisions, they can obscure their motiva-
tions when they wish to participate on policy grounds.

Specifically, I expect the justices’ incentives to recuse them-
selves to vary depending on their distance from the Court’s
median. Much literature has focused on the question of which
justice plays the most pivotal role in determining the Court’s policy
output. Some research has focused on the Court median because
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that justice determines the disposition of case outcomes (Martin,
Quinn, and Epstein 2005), while other research has focused on the
role of the median member of the signing coalition in determining
the content of majority opinions (Bonneau et al. 2007; Carrubba
et al. 2012; Clark and Lauderdale 2010). Still other research has
suggested that the median justice varies depending on the issue
area (Lauderdale and Clark 2012), and that the pivotal “swing”
justice in a case is not necessarily the Court median (Enns and
Wohlfarth 2013).

When it comes to understanding the justices’ recusal practices,
I focus on the Court median because justices are less likely to know
the identity of other pivotal justices at the time that they are making
recusal decisions. In general, justices decide whether to recuse
themselves from cases before the oral arguments have occurred.
While the justices can make educated guesses about who the
members of majority coalitions will be before the arguments, they
make use of the information obtained in oral arguments to make
more precise predictions (Black, Johnson, and Wedeking 2012).
Before the arguments, the best heuristic that justices can use to
determine whether their policy goals will be threatened by recusals
is the identity of the Court median.

I expect that justices who are close to the Court’s median will be
less likely to recuse themselves from cases. These justices, by virtue
of their proximity to the median, will see their votes as potentially
pivotal to determining the disposition, particularly if the Court’s
median does not vote as expected. Research by Enns and Wohlfarth
(2013) suggests that the swing justice on the Court is not necessarily
always the median, so it would be reasonable for justices who are
close to the Court’s median to anticipate that their votes could be
decisive:

H7: Justices are less likely to recuse themselves from cases when
they are close to the Court’s median.

I also anticipate, for different reasons, that justices who are far from
the Court’s median will have incentives to participate, and that they
will therefore be less likely to recuse themselves. Justices who are
far from the Court’s median will not expect their preferences to be
reflected in the proceedings unless they participate, if only to
dissent. While these justices might not expect to serve as swing
justices, they might still hope to influence the contents of opinions.
If opinion content is determined by the coalition medians (e.g.,
Carrubba et al. 2012), then it is reasonable for justices at the
extremes of the Court to think that their participation will matter
by shifting coalition medians in their direction, assuming that they
are in the majority:
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H8: Justices are less likely to recuse themselves from cases when
they are far from the Court’s median.

I expect the justices in between these two extremes, neither close to
the Court’s median nor at the ideological poles, to withdraw at the
baseline rate. These justices are not close enough to the Court’s
median to expect the disposition to turn on their judgment—they
might even lie outside the minimum coalition necessary for obtain-
ing a specific outcome—but neither are they far enough away to
feel like outliers whose views will be unrepresented unless they
participate.

Institutional Considerations

Justices who decline to recuse themselves from cases for insti-
tutional reasons will be motivated by a duty to sit that is grounded
in concern about how their absence from disputes will impair the
capacity of the Court to decide cases and controversies. Participa-
tion also promotes clarity in the law, which is a goal that the justices
have been known to pursue at the agenda-setting stage (Black and
Owens 2009; Perry 1991; Tanenhaus, Schick, and Rosen 1963) and
the decision on the merits (Lindquist and Klein 2006). The justices
have expressed particular concerns about the possibility of dividing
evenly (Ginsburg 2004; Roberts 2011), so one might expect the
justices to feel that their participation is most required when they
think that cases will be close.

That is to say, when cases are likely to be divisive, recusals should
be less common. While the justices might not be able to predict the
final vote on the merits precisely at the time of their recusal deci-
sions, they probably have a good sense of when cases are likely to be
close. For example, when cases have divided the lower courts, the
justices might expect that the same legal questions will be divisive
on the Supreme Court:

H9: Justices are less likely to recuse themselves from cases that
have generated a conflict in the lower courts.

Conflicts among the lower courts indicate that case dispositions are
not obvious, either because of legal uncertainty or because the
issues are ideologically divisive (Corley, Steigerwalt, and Ward
2013; Perry 1991). Either way, the justices are likely to feel that
their participation is necessary to bring clarity to the law, causing
them to avoid recusing themselves in these circumstances. Simi-
larly, when a judge below has dissented, the justices might feel that
their participation is warranted:

H10: Justices are less likely to recuse themselves from cases when
one of the judges in the court below has dissented.
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Just as a conflict among the lower courts is an indicator of divisive-
ness, so too is the presence of a dissent because the dissent rate on
lower courts tends to be low (Hettinger, Lindquist, and Martinek
2004, 2006). As Edelman, Klein, and Lindquist (2008: 836) explain,
“the presence of a dissent in a lower court decision is a strong
indication that reasonable people could disagree about the right
answer in a case and might tend to diverge along ideological lines.”
Justices might predict that they will be less likely to achieve con-
sensus in these cases, leading them to disqualify themselves less
frequently.

Even when cases are not expected to be close, the justices might
feel a responsibility to resolve controversies in important areas of
law. For example, when cases are salient, recusals are likely to be
less common because salient cases are more likely to present impor-
tant questions of federal law that the justices will wish to clarify. The
justices might also anticipate having difficulty achieving consensus
in salient cases. Corley, Steigerwalt, and Ward (2013: 91) observe
that “cases with a high degree of salience to external political actors
and the public are salient to the justices as well and therefore more
likely to expose divisions among them.” If salient cases are more
divisive, then justices might perceive a greater possibility of divid-
ing evenly were they to sit out:

H11: Justices are less likely to recuse themselves from salient cases.

In contrast, I expect recusals to be more likely to occur in statutory
cases. In matters of constitutional interpretation, the justices are
the final arbiters, and this heightened institutional responsibility
is likely to create incentives for the justices to participate in order to
clarify points of law. However, statutory cases are open to revision
by Congress, so the stakes are likely to be lowered somewhat.20

Corley, Steigerwalt, and Ward (2013: 75) have also suggested
that statutory cases are less divisive than constitutional cases:
“The language of statutes is generally more detailed and less
ambiguous than the language of the Constitution, which makes it
easier for judges to determine legislative intent and plain meaning
when interpreting them.” Altogether, these considerations suggest
that justices will have fewer incentives to participate in statutory
cases:

H12: Justices are more likely to recuse themselves from statutory
cases.

Uniting these hypotheses is the expectation that the justices do
not attend strictly to the recusal guidelines established by Congress

20 But see Hasen (2013), who finds that polarization and gridlock has reduced Con-
gress’s capacity to respond to the Court’s statutory decisions.
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because they have other goals that may trump the need for impar-
tial justice. Reducing bias is important to the justices, but it is a goal
that they pursue in tandem with their substantive policy goals and
their institutional responsibility to decide cases and promote clarity
in federal law. This paper does not take a position on which of these
goals is the most important to the justices or, indeed, why they
might be concerned with promoting clarity. It could well be that the
justices will choose to foster clarity in a way that is consistent with
their sincere policy preferences. That justices care about their insti-
tutional responsibilities does not preclude them from behaving
attitudinally (Black and Owens 2009). My point is that there are
strong theoretical reasons for thinking that the justices routinely
pursue institutional and policy goals that have nothing to do with
the statutory recusal requirements. If Chief Justice Roberts (2011:
10) insists that the justices are “deeply committed” to serving as “an
impartial tribunal governed by the rule of law,” these claims
warrant further scrutiny.

Research Design

To test my hypotheses I used Spaeth’s Supreme Court Database
(2011, Release 03). Because my unit of analysis is the justice, I used
the justice-centered data, which include separate entries for every
justice who participated in each case.21 The dependent variable is a
dummy variable measuring whether a justice sat out of a dispute. It
is based on the VOTE variable in Spaeth’s justice-centered database,
which records how a justice voted on the merits. When the value of
VOTE is listed as missing (“.”), it indicates that a justice was on the
bench but did not participate. A check of these cases in Lexis
confirms the accuracy of the coding. For example, in Howsam v.
Reynolds (2002), the VOTE entry for Justice O’Connor is listed as
missing in Spaeth’s database, and the headnotes in Lexis indicate
that “O’CONNOR, J., took no part in the consideration or decision
of the case.” Later that same term, in PacifiCare Health Systems v. Book
(2003), Justice Thomas’s VOTE is missing, and the Lexis headnotes
confirm that he “took no part in the consideration or decision of the
case.” I coded the dependent variable “1” when a justice did not
participate and “0” otherwise. The mean value of the recusal vari-
able is 0.0208, which means that justices on average sit out of cases
about 2.1 percent of the time.

Because I am only interested in recording circumstances in
which justices voluntarily recused themselves from cases, it was

21 I also selected the version of the dataset in which cases were organized by Supreme
Court citation (which, for users of the earlier database, means ANALU = 0) because I only
wanted one set of justice votes for each dispute.
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necessary to isolate entries in which justices withdrew because of
illness or because they were appointed after the oral arguments.
Votes in these circumstances are also recorded as “.” in Spaeth’s
database but needed to be recoded “0.” To identify these cases, I
followed procedures developed by Black and Epstein (2005). Cases
were recoded “0” when the date of a justice’s appointment came
after the oral argument.22 Cases were also recoded “0” when justices
withdrew from at least four cases on consecutive dates of oral
argument, because this behavior is consistent with illness.23 It is
possible that the dependent variable still captures a few circum-
stances in which justices withdrew because of illness, but I have no
theoretical reason to assume that the inclusion of these cases has
changed the results by very much or biased them in ways that favor
my hypotheses. If anything, including these cases makes it harder
for the principal explanatory variables to attain significance.

The first set of independent variables is used to test hypotheses
relating to statutory motivations for recusals. The BUSINESS
PETITIONER/RESPONDENT variable is coded “1” when the petitioner
or the respondent is a business, corporation, or financial institution,
“2” when both the petitioner and the respondent are one of these
institutions, and “0” when neither is. I expect the BUSINESS
PETITIONER/RESPONDENT variable to be positively correlated with
the dependent variable. It is based on the PETITIONER and
RESPONDENT variables in Spaeth’s database, which classify petition-
ers and respondents by type.24 The NET WORTH variable measures

22 It was necessary to recode 368 entries because justices were appointed after the oral
arguments. Most commonly, these justices were confirmed midterm, as occurred with
Charles Whittaker, Anthony Kennedy, and Samuel Alito.

23 The justices with the highest rate of withdrawal for illness were Felix Frankfurter
(3.4 percent), Lewis Powell (2.5 percent), and William Douglas (2.5 percent). In total, 363
entries were recoded because of withdrawal for illness.

24 The BUSINESS PETITION/RESPONDENT variable was coded “1” when the PETI-
TIONER or RESPONDENT variables in Spaeth’s database were 101 (advertising business or
agency), 102 (agent, fiduciary, trustee, or executor), 103 (airplane manufacturer or manu-
facturer of parts of airplanes), 104 (airline), 105 (distributor, importer, or exporter of
alcoholic beverages), 113 (bank, savings and loan, credit union, investment company), 114
(bankrupt person or business, including trustee in bankruptcy, or business in reorganiza-
tion), 119 (broker, stock exchange, investment or securities firm), 120 (construction indus-
try), 122 (business, corporation), 123 (buyer, purchaser), 124 (cable TV), 128 (chemical
company), 132 (coal company or coal mine operator), 133 (computer business or manu-
facturer, hardware or software), 135 (creditor, including institution appearing as such; e.g.,
a finance company), 139 (real estate developer), 141 (distributor), 143 (drug manufac-
turer), 147 (electric equipment manufacturer), 148 (electric or hydroelectric power utility,
power cooperative, or gas and electric company), 151 (employer, if employer’s relations
with employees are governed by the nature of the employer’s business rather than labor
law), 157 (fisherman or fishing company), 158 (food, meat packing, or processing company,
stockyard), 160 (franchiser), 171 (insurance company or surety), 173 (investor), 181
(medical supply or manufacturing co.), 184 (manufacturer), 185 (management, executive
officer, or director, of business entity), 187 (mining company or miner, excluding coal, oil,
or pipeline company), 189 (auto manufacturer), 195 (owner, landlord, or claimant to
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the annual “net worth” of each justice, recorded in millions, as
reported in their financial disclosure forms. To keep the data com-
parable, figures were converted into 2010 dollars. Also, because the
NET WORTH variable only includes data beginning with 1980,
when financial disclosure forms became available, it is included in a
separate model to avoid unnecessarily truncating the data.

The YEARS OF SERVICE variable is a count variable recording
the number of years that a justice has served on the Court at the
time of their vote. I expect YEARS OF SERVICE to be negatively
correlated with recusals. I also include a squared version of this
variable (YEARS OF SERVICE)2 to test the hypothesis that the effects
of years of service become attenuated over time. The SOLICITOR
GENERAL variable is a dummy variable recording whether a justice
previously served as the Solicitor General.25 The FEDERAL APPEL-
LATE EXPERIENCE variable records whether a justice served on the
U.S. Courts of Appeals.26 I expect both variables to be positively
associated with recusals. I also included two interaction terms to
assess whether time diminishes the influence of a justice’s experi-
ence as the Solicitor General (YEARS OF SERVICE* SOLICITOR
GENERAL) or a federal judge (YEARS OF SERVICE* FEDERAL APPEL-
LATE EXPERIENCE).

The second group of variables focuses on policy-based reasons
for recusals. The IDEOLOGICAL DISTANCE FROM COURT MEDIAN
variable is based on the Martin and Quinn (2002) scores and rep-
resents the absolute value of the difference between the ideology
score of a justice and the median justice for the Court that term.
Because I expect the effects of ideological distance to change as the
distance from the median increases, I modeled it as a third-order
polynomial, which was the best fit for the data. These effects are
captured by the inclusion of two additional variables: (IDEOLOGI-
CAL DISTANCE)2 and (IDEOLOGICAL DISTANCE)3.

The final set of variables focuses on institutional reasons for
recusals. The CONFLICT variable is a dummy variable adapted from
the CERTREASON variable in Spaeth’s database, assigned a value of

ownership, fee interest, or possession of land as well as chattels), 196 (shareholders to whom
a tender offer is made), 198 (oil company, or natural gas producer), 205 (telephone,
telecommunications, or telegraph company), 209 (pipe line company), 220 (publisher,
publishing company), 231 (railroad), 233 (seller or vendor), 234 (shipper, including
importer and exporter), 235 (shopping center, mall), 237 (stockholder, shareholder, or
bondholder), 238 (retail business or outlet), 243 (forest products, lumber, or logging
company), 245 (trucking company, or motor carrier), 252 (wholesale trade).

25 In addition to including Justices Reed, Jackson, T. Marshall, and Kagan, I also
coded the SOLICITOR GENERAL as “1” for J. Roberts, who served briefly as Acting Solicitor
General, temporarily replacing Kenneth Starr.

26 Justices with prior federal appellate experience and are Minton, Harlan, Whittaker,
Stewart, T. Marshall, Burger, Blackmun, Stevens, Scalia, Kennedy, Souter, Thomas,
Ginsburg, Breyer, J. Roberts, Alito, and Sotomayor (see Epstein et al. 2009).
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1 when the justices have reported division or uncertainty in the
courts below.27 I expect it to be negatively associated with recusals.
DISSENT BELOW is adapted from Spaeth’s LCDISAGREEMENT vari-
able, coded 1 when there is mention in the majority opinion of a
dissent in the court below. CASE SALIENCE is based on Epstein and
Segal’s (2000) measure of whether a case was featured on the front
page of The New York Times.28 I expect it to be negatively associated
with recusals. The STATUTORY variable is a dummy variable derived
from Spaeth’s LAWTYPE variable, coded 1 when a case involves a
matter of statutory interpretation, with the expectation that it will
be positively associated with recusals.29

Because the dependent variable is dichotomous, I used logistic
regression. Logit was preferred to probit because a comparison of
the models indicated that logit was the better fit. The Akaike infor-
mation criterion and the Bayesian information criterion were
consistently lower for the logit models, indicating a better fit.
Because I used the justice-centered data, with multiple entries for
each case, I clustered by CASEID, using the same variable from
Spaeth’s database. I also introduced dummy variables for each of
the justices.30

Results

The results are presented in Table 1 in three columns. Model A
presents the key explanatory variables, while Model B introduces
the interaction terms and Model C is robust to the introduction of
justice dummy variables, the coefficients for which are not reported
in Table 1 but are included in the appendix. With a few exceptions,

27 The CONFLICT variable was coded 1 when the CERTREASON variable was a value
of 2 (“federal court conflict”), 3 (“federal court conflict and to resolve important or
significant question”), 4 (“putative conflict”), 5 (“conflict between federal court and
state court”), 6 (“state court conflict”), 7 (“federal court confusion or uncertainty”), 8 (“state
court confusion or uncertainty”), and 9 (“federal court and state court confusion or
uncertainty”).

28 It is true that Epstein and Segal’s (2000) measure records the salience of cases after
they have already been handed down, which means that the measure could be based on
criteria that the justices did not possess at the time of their recusal decisions. However, I
believe that the measure is defensible because I expect the justices to be able to anticipate
which cases are likely to become landmarks. While the justices do not know which cases will
be published on the front page of The New York Times, they will know which cases are likely
to be important. I use the Epstein and Segal (2000) measure to capture this intangible
dimension of case importance.

29 I coded STATUTORY 1 when LAWTYPE assumed a value of 2 (“Federal Statute”), 6
(“Infrequently litigated statutes [title and section of U.S. Code]”), 7 (“Infrequently litigated
statute [volume and page of session law]”), and 8 (“State or local law or regulation”).

30 The results are also robust to issue area. These results are not reported but are
available on request.
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the results are consistent with expectations. Looking first at the
statutory variables, the results indicate that justices are more likely
to recuse themselves from cases when a business, corporation, or
financial institution is the petitioner or respondent, or both (BUSI-
NESS PETITIONER/RESPONDENT). The effects of this variable are
presented in Figure 3, which reports the predicted probability of a
recusal for selected values of the statutory variables.31 When a
business interest is not before the Court (BUSINESS PETITIONER/
RESPONDENT = 0), the likelihood of a recusal is about 1.2 percent,
but when at least one business interest is represented as either the
petitioner or the respondent (BUSINESS PETITIONER/RESPONDENT

31 The marginal effects in Figures 3 and 5 were generated using the margins commands
in Stata 12.0.

Figure 3. Probability of a Recusal, Statutory Considerations.
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= 1), the likelihood increases to 1.9 percent. When both the peti-
tioner and the respondent represent business interests (BUSINESS
PETITIONER/RESPONDENT = 2), the likelihood of a recusal is about
2.8 percent, a total difference of about 1.6 percentage points. The
effect is substantively small, but it should be remembered that the
baseline probability of a recusal is low to begin with, at about
2.1 percent.

Larger substantive effects are generated by the number of
years that a justice has served on the bench (YEARS OF SERVICE).
Figure 3 illustrates that when justices are first appointed, they
recuse themselves from about 12.8 percent of cases, but by their
10th year they disqualify themselves from just 3.8 percent of
cases. By 20 years the recusal rate falls to 0.8 percent. Substan-
tively, this finding makes sense, as many of the conflicts of interest
that prompt recusals derive from pre-bench activities. As time
increases, and these activities become more remote, there is less of
a chance that they will impact the justices’ current caseload.
Table 1 also affirms that the effects of years of service become
attenuated with time, as indicated by the fact that the (YEARS OF
SERVICE)2 variable is statistically significant and signed opposite
from the YEARS OF SERVICE variable.32 This finding is consistent
with expectations because one would not expect the difference
between the first and second year of service to be the same as the
difference between the 10th and 11th years. Indeed, Figure 3
illustrates this trend. Between 0 and 5 years of service, the like-
lihood of a recusal drops by 5.6 percentage points, but between
10 and 15 years of service, the likelihood falls by just 1.9 percent-
age points.

Table 1 also reports that justices who have served as SOLICITOR
GENERAL are more likely to recuse themselves from cases, and that
the interaction between the SOLICITOR GENERAL and the YEARS OF
SERVICE variable is significant. Substantively, this finding suggests
that the importance of having served as the Solicitor General
decreases over time as the distance from the experience becomes
remote. Figure 3 shows that in the first year of service, a former
Solicitor General is 8.8 percentage points more likely to withdraw
from cases, but by the 10th year the likelihood increases by just
1.3 percentage points. These results should be interpreted with
caution, however, because they are not robust to the introduction of
the justice dummy variables.

32 Ai and Norton (2003: 124) urge the use of caution when interpreting interaction
coefficients in nonlinear models because “the interaction effect may have different signs for
different values of covariates.” However, my interpretation of the interaction term is
consistent with the predicted probabilities reported in Figure 3.
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Contrary to expectations, FEDERAL APPELLATE EXPERIENCE
does not increase the likelihood that justices withdraw from cases.
Columns A and B of Table 1 suggest that there is a statistically
significant relationship, but in the opposite direction as hypoth-
esized. That is to say, justices with prior experience as federal
appellate judges are less likely to recuse themselves from cases. The
reason for this result is not immediately clear. It is possible that
prior judicial experience familiarizes justices with federal recusal
requirements, leading them to behave in ways that minimize the
possibility of conflicts of interest. For example, former judges might
know how to structure their financial affairs so as to avoid having
direct ownership stakes in corporations that litigate frequently in
the federal courts. These possibilities should be explored in future
research. It should be noted, however, that the coefficient for
FEDERAL APPELLATE EXPERIENCE is not robust to the introduction
of justice dummies.

Turning to policy-based explanations for recusal practices,
Table 1 finds support for the influence of ideology on the justices’
behavior. The IDEOLOGICAL DISTANCE FROM COURT MEDIAN vari-
able is statistically significant, as are the squared (IDEOLOGICAL
DISTANCE)2 and cubed terms (IDEOLOGICAL DISTANCE)3. The
effects of these variables on the probability of a recusal are illus-
trated in Figure 4.33 Because the IDEOLOGICAL DISTANCE variable
was modeled as a third-order polynomial, the graphical represen-
tation of the marginal effects is curvilinear and changes directions
twice. Initially, the likelihood of a recusal decreases as a justice’s
ideological distance moves away from the Court median. This trend
is consistent with my expectation that justices who are close to the
Court median will be less likely to recuse themselves from cases
because their proximity to the median enhances their sense of
influence over the case disposition. Justices near the center of the
Court will resist disqualifying themselves from cases because they
anticipate that they could serve as the swing vote if the Court’s
median does not vote as expected, giving them control over the
disposition. Alternatively, justices who are close to the median
might expect to serve as part of a minimum winning coalition,
increasing their incentives to participate.

As the ideological distance increases further, the effect of ide-
ology shifts and the probability of recusing increases, leveling out
near the baseline probability of about 2.1 percent. This trend is
also consistent with expectations because justices who are neither
close to the Court’s median nor far from it lack special incentives

33 Figure 4 was generated using the plot_margins.ado command, a special graphing
function for polynomials developed by Hsiang (2013) for Stata 12.0.
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to participate, instead disqualifying themselves at the baseline
rate. Finally, as the ideological distance from the Court’s median
increases to its furthest point, the likelihood of a recusal
drops again, falling below the baseline. These justices, at the
ideological extremes of the Court, are likely to feel that their par-
ticipation is needed for their attitudes to be represented. Inter-
estingly, an implication of Figure 4 is that Court medians recuse
themselves from cases more frequently than other justices near
the center of the Court. This finding is counterintuitive but might
reflect the fact that other justices simply have greater incentives to
participate than Court medians, who withdraw at the baseline
rate.

Turning next to institutional considerations, one of the vari-
ables does not attain statistical significance (CASE SALIENCE) and
one is only significant in Column A (DISSENT BELOW). However,
two other variables (CONFLICT and STATUTORY) do perform as
hypothesized and are robust to the introduction of the justice
dummies. Their effects on the probability of a recusal are reported
in Figure 5. The results indicate that when there is a CONFLICT
reported in the courts below, justices are less likely to disqualify
themselves from cases, decreasing the rate of recusal from about
1.6–0.8 percent. Substantively, the most likely explanation for
this finding is that justices avoid withdrawing from cases that
they expect to be close. Justices may feel that their participation
is necessary in order to prevent the Court from dividing evenly,

Figure 4. Probability of a Recusal by Ideological Distance from
Court Median.

646 The Politics of Recusals

https://doi.org/10.1111/lasr.12090 Published online by Cambridge University Press

https://doi.org/10.1111/lasr.12090


or because they feel an institutional obligation to participate
in the resolution of these cases. Figure 5 also indicates that there is
a significant association between recusals and STATUTORY cases.
When cases involve statutory interpretation, the likelihood
of a recusal increases from 1.2 to 1.8 percent. The most likely
explanation for this finding is that justices feel that their participa-
tion is less essential because, unlike constitutional cases, statutory
decisions are open to revision by Congress. The justices might also
have an easier time achieving consensus in statutory cases (Corley,
Steigerwalt, and Ward 2013), easing concerns about dividing
evenly.

Finally, Table 2 estimates a new model using only data from
1980. The new model includes the NET WORTH variable, making it
possible to test the hypothesis that recusals are more likely when the

Figure 5. Probability of a Recusal, Institutional Considerations.

Table 2. Logit Model of Recusals, 1980–2010, with the Justices’ Net Worth

Statutory considerations
BUSINESS PETITIONER/RESPONDENT 0.562*** (0.097)
NET WORTH −0.102 (0.065)
YEARS OF SERVICE −0.144*** (0.039)

(YEARS OF SERVICE)2 0.003* (0.001)
Policy considerations

IDEOLOGICAL DISTANCE FROM COURT MEDIAN −1.247** (0.395)
(IDEOLOGICAL DISTANCE)2 0.547** (0.200)
(IDEOLOGICAL DISTANCE)3 −0.062* (0.027)

Institutional considerations
CONFLICT −0.788*** (0.174)
STATUTORY 0.294* (0.139)

Constant −1.416** (0.641)
Chi-square 453.360***
Pseudo R2 0.129

*p < 0.05; ** p < 0.01; *** p < 0.001.
Note: N = 31,918. Results are robust to the inclusion of justice dummy variables (the

coefficients for which are not reported but are included in the appendix).
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net worth of the justices increases. The model also permits one to
observe whether the effects of the other key explanatory variables
remain significant when just the post-1980 data are examined.
Table 2 includes only variables that were statistically significant in
Table 1 and coefficients are robust to the introduction of the justice
dummies. The results indicate that there is not a relationship
between the NET WORTH of the justices and their recusal practices,
but the other explanatory variables do perform as expected
in the post-1980 models. The effect of business interests litigating
before the Court remains significant (BUSINESS PETITIONER/
RESPONDENT), as do the effects of years of service (YEARS OF
SERVICE, YEARS OF SERVICE)2, ideology (IDEOLOGICAL DISTANCE
FROM COURT MEDIAN, IDEOLOGICAL DISTANCE2, IDEOLOGICAL
DISTANCE)3, and the presence of a conflict in the lower federal
courts (CONFLICT). The effects of the STATUTORY variable diminish
somewhat in the new model. However, on the whole, the results in
Table 2 affirm once again that the decision to withdraw from a
case reflects a combination of statutory, policy, and institutional
incentives.

Conclusion

Altogether, the results of this study suggest that the justices do
not rely exclusively on statutory or ethical criteria when making
recusal decisions, but neither do they ignore these criteria. I find
that justices are more likely to disqualify themselves from cases
when businesses, corporations, and financial institutions are before
the Court, which is what one would expect to observe if the justices
were recusing themselves regularly because of financial conflicts of
interest. I also find that the justices are more likely to withdraw
from cases in their initial years of service, when their pre-bench
activities are more likely to impact on their service as justices. These
findings provide evidence that the justices are compliant with the
ethical guidelines that are prescribed in 28 U.S.C. § 455. On the
occasions when one would expect the justices to encounter the sorts
of ethical conflicts covered by the statute, we find a greater number
of recusals.

However, the analysis has also found evidence that institu-
tional and policy motivations influence recusal behavior. The
results indicate that the justices take the “duty to sit” seriously
and are less likely to withdraw from cases that have divided the
lower federal courts. Normatively, it is not necessarily problematic
if the justices avoid recusing themselves from divisive cases
because participating enables the justices to fulfill their institu-
tional responsibilities to resolve disputes and bring clarity
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to the law. Yet, the behavior is also in tension with the objectives
of the recusal statute. If the justices participate dispro-
portionately in conflict cases, the suggestion is that the justices
might not be strictly following the statutory guidelines, and that
they might therefore be participating in some cases despite their
biases.

More troubling, from a normative standpoint, is the finding
that recusal behavior is correlated with the justices’ policy pref-
erences. I find that justices who are close to the Court’s median
are less likely to disqualify themselves, most likely because they
know that case dispositions, which are typically set by the Court’s
median, could turn on their participation. Justices who are very
far from the Court’s median are also less likely to withdraw,
because these justices are likely to feel that their views on cases
will not be represented unless they participate. The findings are
consistent with previous research on judicial behavior, which has
found that the justices are policy oriented (e.g., Segal and
Spaeth 2002), but the findings are in tension with the statutory
requirements as well as norms of judicial ethics. While some
might argue that it is permissible for justices to bend statutory
guidelines to fulfill their institutional responsibilities, fewer would
maintain that justices should decline to recuse themselves simply
to achieve policy goals. Indeed, the findings lend support to
critics who say that the recusal process requires more transpar-
ency and accountability (Frost 2005; Goodson 2005; Lubet and
Diegel 2013).

Minimally, then, it would seem that the justices are not being
entirely candid about their recusal practices. Yet, society lacks the
information it needs to scrutinize particular recusal decisions and
to hold justices accountable to the ethical guidelines because most
of the deliberations over the justices’ recusal behavior are undocu-
mented. The justices’ silence stands in stark contrast to the lengths
that they take to explain their decisions on the merits. Written
opinions are considered to be important because they serve as
sources of law for lower courts to apply, but more than this, they
serve to enhance the Court’s legitimacy by cultivating a perception
that Supreme Court justices are principled decision makers (Gibson
and Caldeira 2009, 2011). Even when their behavior is motivated
by policy, the justices can build confidence in the institution by
offering reasons for their decisions that can withstand public
scrutiny.

It is puzzling, then, that the justices refuse to defend their
recusal practices. Candor would seem only to benefit them. By
explaining their justifications in writing, the justices could
preempt charges of bias by putting out in the open their potential
conflicts of interest and describing the principles that they use to
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deal with them. The practice would reinforce the public’s percep-
tion that the justices are principled decision makers and help to
rebut the criticisms of their recusal practices that periodically
arise. Creating a written record would also enable the justices to
codify their practices, in the form of precedent, making it easier
for them to determine in the future when recusals are warranted.
The justices might even find that they withdraw from cases less
frequently by reaching consensus about when disqualification is
necessary, thereby reducing the number of cases in which their
membership is down.

On the other hand, maintaining secrecy about the recusal
process gives the justices greater flexibility to pursue other insti-
tutional and policy goals. A written record of past recusal deci-
sions might unduly hamper the justices, obligating them to
withdraw from cases when analogous circumstances arise, even
when there is the risk of dividing evenly or lacking a quorum.
Of course, Congress has the capacity to remedy this problem.
One proposal, introduced by Senator Patrick Leahy, would
have permitted retired justices to replace temporarily justices
who recused themselves (Rotunda 2010). In the absence of
these remedies, however, the justices must contend with the
reality that they have no substitutes. Confronted with the choice
of damaging the Court’s reputation or compromising its effi-
ciency, it serves the justices to say nothing at all, making no
formal statements and providing no written records, leaving
society with few resources to hold the justices accountable to
ethical standards.

This study has examined only aggregate behavior and so I
have not investigated more particularized conflicts of interest
that might cause justices to recuse themselves. Future research
can further probe the justices’ financial disclosure forms to deter-
mine, on a case-by-case basis, whether the justices recuse them-
selves from cases in which the financial interests they list are
implicated. Research might also compare the justices’ recusal
practices with occasions in which calls for recusal are reported in
the popular media. Such analyses would provide more nuance to
the findings presented here. However, I would not expect the
basic conclusions of the study to change. The justices might follow
statutory guidelines for recusals, but they do not follow them
strictly. Other institutional and policy considerations also guide
their behavior and are determinative in some circumstances. With
so much at stake, and with no one to direct them otherwise, jus-
tices have strong incentives to participate in cases that serve these
interests.
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Appendix. Coefficients for Individual Justices

Table 1 Table 2

BLACK −0.334 (0.250) —
REED 1.307* (0.623) —
FRANKFURTER −0.158 (0.221) —
DOUGLAS −0.447 (0.331) —
MURPHY 0.198 (0.336) —
JACKSON 1.914*** (0.580) —
RUTLEDGE −1.229** (0.519) —
BURTON −0.712*** (0.336) —
VINSON −1.334*** (0.293) —
CLARK 0.155 (0.155) —
MINTON −1.677** (0.531) —
WARREN −0.187 (0.186) —
HARLAN −1.023* (0.457) —
BRENNAN −1.128*** (0.209) −1.340 (0.884)
WHITTAKER −1.594** (0.527) —
STEWART −0.585 (0.443) 1.168* (0.559)
WHITE −0.891*** (0.182) −1.895* (0.750)
GOLDBERG −0.623* (0.251) —
FORTAS 0.032 (0.203) —
MARSHALL 1.708*** (0.351) −1.100 (0.844)
BURGER −2.065*** (0.519) −2.162** (0.795)
BLACKMUN −1.260** −(0.457) −1.334* −(0.632)
REHNQUIST −1.576*** (0.275) −1.933** (0.729)
STEVENS −1.183** (0.460) −1.666** (0.604)
O’CONNOR −0.743*** (0.189) −1.412*** (0.427)
SCALIA −1.783*** (0.508) −2.421*** (0.647)
KENNEDY −2.162*** (0.520) −2.940*** (0.634)
SOUTER −2.382*** (0.585) −3.016*** (0.663)
THOMAS −2.274*** (0.594) −3.120*** (0.802)
GINSBURG −3.815*** (1.087) −3.285** (1.050)
BREYER −1.040* (0.494) −0.436 (0.468)
ROBERTS −1.307* (0.623) −1.144* (0.494)
ALITO −2.009** (0.729) −2.692*** (0.809)

*p < 0.05; ** p < 0.01; *** p < 0.001.
Note: The appendix includes the justice coefficients that were excluded from Tables 1 and

2; other coefficients are as reported in those tables. In both columns, Justice Powell is the
baseline and the coefficients for Justices Sotomayor and Kagan are not reported because of the
recency of their appointments to the Court.
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