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Abstract

This article proposes that elections with substantial amounts of campaign activity change the
substance of a state supreme court’s legitimacy from one derived from the court’s legalistic nature
to one derived through representation. Using a national survey, it shows that because of this
change the perceived legitimacy of courts with robust elections does not induce acceptance of
their decisions. Only nonrepresentative courts with the legalistic form of legitimacy can convert
their institutional legitimacy into decisional acceptance. This means that even highly legitimate
courts with robust elections are ineffective at inducing acceptance. This hinders the ability of
those courts to build public support for their decisions, which is essential for the effective
functioning of the judiciary. Additional analyses show this effect is not caused by the politici-
zation associated with campaigning but rather through the representation provided by elections.

Keywords: judicial elections; judicial selection; survey experiment; legitimacy; popular constitutionalism

“The American people are concerned about the government takeover of health
care. I think it’s important for us to lay the groundwork before we begin to repeal
this monstrosity and replace it with common-sense reforms that will bring down
the cost of health insurance in America.” — Future Speaker of the House John
Boehner referring to the Affordable Care Act after Republicans gained the
House majority following the 2010 elections (National Public Radio 2010).

“Um very disappointed. I'm disappointed because I do believe in the traditional
sense of marriage, that marriage is between a man and a woman. But, I also
respect the Supreme Court of the United States. And, the Supreme Court of the
United States has made a decision. As I repeatedly said while they were
considering it, we’ll honor what the Supreme Court does. It’s the law of the land.
It’s the way America functions.” Statement from Ohio Governor John Kasich
right after the release of the US Supreme Court decision legalizing same-sex
marriage (Columbia Dispatch 2015).
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The two quotes above represent vastly different reactions to a disagreeable policy
decision. In the first, a political leader vows to continue the fight and overturn a
recently made policy decision. In the latter, a political leader considers the battle
done, accepting a policy defeat without attempting to challenge it further.! This
article proposes that these two contrasting reactions to a policy defeat stem from one
decision coming from an institution like the US Congress where its legitimacy is
based on representation and elections, and the other coming from an institution like
the US Supreme Court where its legitimacy is based on legalistic decision-making
processes. If the US Congress passed a law legalizing same-sex marriage in 2010, the
reaction from opponents would almost certainly not have been to accept it and
quickly move on.

A large literature concentrates on the ability of the judiciary’s legitimacy to induce
acceptance of its decisions because as the judiciary lacks a direct enforcement
mechanism for its decisions it must rely upon public support of its decisions to be
an effective institution (Dahl 1957; Vanberg 2005; Whittington 2007; Clark 2011).
The acceptance of a decision does not require that someone agree with a policy
decision. Only that they do not challenge it any further and move on from the
controversy. Most studies generally support the ability of the perceived legitimacy of
the judiciary to induce acceptance of disagreeable policy decisions (Gibson and
Caldeira 1995, 2003, Clawson et al. 2001; Gibson, Caldeira, and Spence 2005).

While the acceptance of disagreeable legal decisions is required for the effective
functioning of the judiciary, the acceptance of a decision by a representative insti-
tution undermines a core feature of democracy: those who win an election can and,
under some circumstances, have an obligation to challenge and overturn displeasing
policies passed prior to that election (Dahl 1998). An institution that cannot chal-
lenge previous policy decisions cannot be called democratic or representative. This
inherent aspect of a well-functioning representative democracy provides the basis for
the theory of this article and leads to its core hypotheses. Institutions with legitimacy
based on elections and representation cannot induce acceptance of disagreeable
decisions. Only institutions with a form of legitimacy based on legalistic decision-
making can induce acceptance of disagreeable decisions.

This hypothesis will be tested using an observational study of state supreme courts.
That study will be supplemented with two experiments that manipulate whether the
institution making the decision is a legislature or supreme court. The main observa-
tional study will use a survey to show that courts in states with judicial elections and
substantial amounts of campaign activity cannot induce acceptance of their deci-
sions. Only nonrepresentative courts with legitimacy based on legalistic decision-
making are able to induce acceptance of their decisions. This shift occurs because
judicial elections provide legitimacy through representation and accountability,
which changes the substance of an institution’s legitimacy from one based on a
court’s legalistic nature to a more democratic form of legitimacy based on represen-
tation. This transformation in the form of an institution’s legitimacy breaks the
usually strong link between legitimacy and decisional acceptance (Woodson 2018).

"These different reactions cannot be completely attributed to the unpopularity of the Affordable Care Act,
as the Republican Party continued its attempt to overturn the law seven years after its passage in November
2017 even though in April of that year the law had the support of 55% of the American population (Gallup
2017). This is comparable to the 57% of Americans who supported same-sex marriage in May 2015 right
before the Obergefell v Hodges decision (Pew Research Center 2015).
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This leaves courts in states with substantial amounts of judicial campaign activity
without their most effective tool to build support for their decisions: transferring their
institutional legitimacy onto their individual decisions, which causes the public to
accept those disagreeable decisions rather than challenge them (Gibson, Caldeira,
and Spence 2005; Woodson 2019).

Distinguishing representation from politicization

Elections have two distinct, often diverging, effects on the perceived legitimacy of the
judiciary (Gibson 2012; Woodson 2017). The negative politicization effect results
from campaign activities such as attack ads, policy promises, and accepting campaign
contributions (Gibson 2012). The positive legitimization effect results from the
representation and accountability provided by elections. The overall effect of judicial
elections on the legitimacy of courts must take into account both of these effects.
Some studies have found that the overall effect of elections is positive or at least
neutral (Gibson 2012; Woodson 2017), while others find that elections under some
circumstances reduce support for courts (Cann and Yates 2016; Benesh 2006;
Wenzel, Bowler, and Lanoue 2003; Jamieson and Hardy 2008).

The findings balancing the negative politicization and positive representational
effects of judicial elections highlight how politicization and representation are two
different concepts, and, more importantly, that they have different effects on public
support for courts. However, much of the time in the literature on public opinion
toward courts, a court representing the American public is treated as one aspect of the
overall concept of politicization, with scholars making no distinction between a
representative court and an ideological or partisan court (Scheb and Lyons 2001;
Gibson and Caldeira 2009).>

Recent research shows that while many legal scholars consider a representative
court to be politicized, the American public does not seem to agree. Multiple studies
(Woodson and Parker 2021; Woodson 2018) show using factor analyses that the
American public makes a distinction between a political court where judges follow
their own policy preferences and a representative one where judges are influenced by
the public’s preferences. In addition, Woodson (2018) finds that a court perceived as
following public opinion is evaluated differently by the public than one perceived as
following the justice’s personal ideology, with displeasing decisions having no effect
on the legitimacy of representative courts and decreasing the legitimacy of political
courts.

These studies highlight how the American public’s view toward courts cannot be
simplified into one spectrum that ranges from politicized to legalistic. Rather, the
public makes a distinction between various non-legalistic forms of judicial decision-
making. Gibson and Caldeira (2011) make a similar point and propose the public
makes a distinction between ideological decision-making and politicized decision-

%Scheb and Lyons (2001) include a survey item measuring support for public opinion influencing the court
on their list of political factors along with personal values, ideology, and partisanship. Gibson and Caldeira
(2009) include an item measuring whether the public wants the US Supreme Court to represent the majority,
and they group that item along with others assessing whether judges should “give my ideology a voice” and
“base decisions on party affiliation” into the category of “an explicitly political definition of what constitutes a
good judge” (Gibson and Caldeira 2009, 90).
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making that is self-interested and strategic. Those findings from Gibson and Caldeira
(2011) though are contradicted by the findings in multiple studies discussed in the
previous paragraph (Woodson 2018; Woodson and Parker 2021).

In addition to those empirical studies, historical analysis shows that there has long
been support for the concept of a representative judiciary —also referred to as popular
constitutionalism — among the American public and political elites (Kramer 2004;
Engel 2011). Under popular constitutionalism, the people are the ultimate authority
on the interpretation of the Constitution, and while judges make decisions on
constitutional matters, they are doing so as servants of the people who are supposed
to be accountable to and represent the people (Friedman 2003; Pozen 2010).
According to Kramer (2004, 232), prior to “the broad change in public attitudes
toward the Court that occurred in the latter half of the twentieth century...most
people’s unarticulated, intuitive sense in earlier generations presupposed the right-
ness and naturalness of popular constitutionalism.” That mass public support was
matched at the elite level with many of America’s most historic Presidents such as
Jefterson, Jackson, Lincoln, and both Roosevelts expressing support for a more
democratic and representative judiciary (Engel 2011).

Legitimacy with judges as representatives

This previously-dominant American legal tradition based around popular constitu-
tionalism meant that “judges were conceptualized as representatives of the people
and servants of the popular sovereignty equal to the other branches and not
necessarily as neutral arbiters held apart from politics” and this principle “placed
federal judges on equal representational footing with Congress and the President”
(Engel 2011, 74). When judges are conceptualized as representatives of the people’s
will, the basis of legitimacy for the institution will follow from that principle, and —
like that of the legislative and executive branches — the basis of legitimacy for a
representative judiciary is its connection to and representation of the people.

One supposition of this article is that this representative form of democratic
legitimacy coexists alongside the legalistic form of legitimacy, with both providing
legitimacy for the American judiciary in varying degrees depending upon the
individual and the context. The historical analysis from Kramer (2004) and Engel
(2011) shows that it has varied across time, and the current study proposes that it also
varies based on the method used to select judges. Thus, the effect of electing judges is
not just to change the amount of legitimacy but also to transform the substance of that
legitimacy by turning a court into a representative and accountable institution.

Acceptance and the two forms of legitimacy

The distinction between these two forms of legitimacy matters because each has
different effects on the public’s attitudes and behavior (Woodson 2018). The liter-
ature on the acceptance of disagreeable judicial decisions — like the literature on the
judiciary’s perceived legitimacy — generally concentrates on the judiciary’s unique
legalistic nature and its separation from politics, and multiple studies have shown that
when the judiciary is perceived as a legalistic institution its legitimacy has a strong
effect on acceptance judgments for individual decisions (Clawson et al. 2001; Gibson
and Caldeira 1995, 2003; Gibson et al. 2005).
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The current study does not dispute that under many, if not most, circumstances
the judiciary’s legitimacy will have a strong effect on acceptance judgments. It only
proposes that when a court is perceived as a representative institution the link
between those two breaks, and legitimacy will no longer affect acceptance judgments.
The explanation for why this occurs borrows heavily from Woodson (2018), which
also examined how the public perceiving a court as representative changes the criteria
used to evaluate that court.

That study examined the effect of a court decision on the amount of legitimacy
attributed to the US Supreme Court. It found that when a court is perceived as
legalistic, both pleasing and displeasing decisions increase legitimacy. When a court is
perceived as ideological or political, legitimacy becomes a function of policy deci-
sions, with pleasing decisions increasing legitimacy and displeasing ones decreasing
it. Most importantly for the current study, Woodson (2018) found that when a court
is seen as following public opinion — that is, acting as a representative court —
legitimacy is unaffected by a person’s policy evaluation of a decision.

Woodson (2018) argued that the legitimacy of a representative institution was
unaffected by displeasing decisions because of the basic democratic norm that after an
election the losing side is required to treat their loss as legitimate and comply with the
policy decisions made by the winners. However, basic democratic norms also allow the
losing side to contest the next election, and then if they win, overturn any of the policy
decisions made by the previous party in power. For a representative institution that
faces elections, tolerance of disagreeable decisions is at-best short-term and only lasts
until the next election. Dahl’s (1998) influential definition of democracy that empha-
sizes its procedural aspects reinforces this point. He states that “the democratic process
required by the three preceding criteria is never closed. The policies of the association
are always open to change by the members, if they so choose” (Dahl 1998, 38).

As the above discussion of democratic norms highlights, challenging previous
policy decisions is an essential and integral part of representative democracy. When a
legitimate representative institution makes a policy decision, the public only has an
obligation to comply with the decision. They are under no obligation to accept that
decision as the final word on the matter and cease from attempting to change that
policy in the future. This point provides the basis for this article’s background
principle concerning how legitimacy perceptions affects acceptance judgments:
nonrepresentative and unaccountable state supreme courts have a legalistic form
of legitimacy, and this form of legitimacy has a strong effect on whether the public
accepts or challenges a court decision. However, when judges are selected using
elections involving substantial amounts of campaign activity that fundamentally
changes the substance of an institution’s legitimacy into one predominately based
on representation and accountability, and this form of legitimacy has little to no effect
on acceptance judgments.

Judicial elections and election activity

The 50 American states select judges in various idiosyncratic ways, and not all
election systems provide the same level of perceived accountability and

*Those three criteria are effective participation, voting equality, and enlightened understanding of
government policies by citizens.
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representation. In most research on judicial selection, the states are simplified into the
four traditional categories of partisan elections, nonpartisan elections, retention
elections, and appointment systems.? However, this categorization does not take
into account all the variation. For example, some states use partisan primaries and
nonpartisan general elections, and the length of term as well as the number of judges
varies by state. In addition to these many variations in the formal laws governing
judicial selections, the informal norms surrounding those elections also vary. In some
states, norms have developed that cause judges to routinely face competitive elections
with robust campaigns while in others judges rarely face an electoral challenge (Gann
Hall 2015).

The distinction between these two types of election systems is essential because the
presence of elections alone is not enough to fundamentally transform the legitimacy
of an institution from a form derived from a court’s legalistic nature to a form derived
through representation. The elections and the associated campaigns must be robust
enough to provide some semblance of perceived representation and accountability
for the public to begin treating an institution as if it is a representative institution.

Woodson (2017) used six different measures of election activity to differentiate
between states that have robust election systems that offer actual accountability and
those where the elections provide no accountability and in practice resemble appoint-
ment systems. The six measures of election activity were the number of open-seat
elections, the number of competitive elections, the number of challenged elections,
the total number of elections, per-capita campaign contributions, and the percentage
of people in the state who stated their state’s supreme court is elected. The analysis
from Woodson (2017) showed that the presence of elections provides legitimacy to
courts, but that increases in campaign activity as proxied by those six measures
decrease the amount of legitimacy attributed to state supreme courts. Importantly,
the analysis found no significant differences between the perceived legitimacy of the
four traditional categories of judicial selection — appointment, retention elections,
nonpartisan elections, and partisan elections. This provides evidence that the mea-
sures of election activity are picking up on real variation in how courts operate and
the public’s perception of those courts, and that the informal norms affecting how
each state’s judicial selection system operates sometimes have more impact on public
opinion than the regulations written into law.

Only in states high in election activity where the elections resemble those for
representatives in a legislature will a court be treated by the public as if it is a
representative institution, and in this circumstance, institutional legitimacy percep-
tions should not affect acceptance judgments. In places low in election activity where
judges technically face election, but those elections offer little to no real accountabil-
ity, the public will instead treat those institutions as if they are appointed, or
nonrepresentative institutions, and in this circumstance, institutional legitimacy
perceptions should affect acceptance judgments. To put this in more straightforward
statistical terms, the main hypothesis of this article is that as election activity in a state

*Appointment systems involve some combination of the governor and state legislature choosing the
nominee. Partisan and nonpartisan elections involve two or more candidates running against each other for a
seat on the court, with the difference being whether a partisan label appears on the ballot. The retention
election system involves a merit commission initially choosing a number of candidates, the governor then
choosing from among those candidates, and then after a period of time serving on the bench, the judge faces a
retention election where the public votes on whether to remove or keep the judge for a full term.
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increases the marginal effect of legitimacy perceptions on acceptance judgments will
decrease.

Gann Hall (2015) provides an alternative method of differentiating between those
states with robust judicial election systems and those where judicial elections offer
neither competition nor accountability. Rather than being based on counts and the
overall level of election activity, Gann Hall uses the percentage of contested elections,
the percentage vote share for challengers, the percentage of competitive elections, and
the percentage of incumbents defeated. Both the percentage of contested races and
the percentage of competitive elections variables can be created using two of the
election activity indicators, and those two measures will be used as robustness checks
for all the subsequent analyses.

Election activity is theorized as a relatively stable attribute of each state’s judiciary
that measures the surrounding judicial elections and campaign activity. As a result,
the election-counting and campaign finance variables use data from the five two-year
election cycles prior to survey being fielded in 2013 (generally 2002—2012) to allow a
longer-term view of that state’s judicial behavior. However, it is possible that rather
than being a relatively stable attribute that needs to be measured over the long-term it
could vary in the short-term based on recent events and salient elections. Future
research should investigate the degree to which the basis of legitimacy shifts because
of short-term events or more long-term trends. However, even if recent events
are more powerful, longer-term trends should also matter to some degree. This is
especially true for a concept like the legitimacy of a political institution, which should
remain relatively stable over time (Easton 1965).

Study design

This article describes two different studies that use the same question wording, and
both include a manipulation that varies whether a legislature or court makes a policy
decision. The first study asks about state legislatures or state supreme courts and uses
a nationally representative sample. The second asks about the US Congress or US
Supreme Court and uses a sample from Mechanical Turk.

The first study relies upon a national survey fielded by YouGov in March 2013
with a weighted stratified sample of 1165 respondents. Surveys conducted by YouGov
are completed by respondents over the internet.® The survey used a stratified sample
in which each of the four traditional categories of judicial selection method are
equally represented. This ensures an adequate sample from all types of selection
systems. Because the sample is composed of individuals embedded in states, all
analyses use a multilevel model with a random intercept by state and standard errors
clustered by state. The study included an attention check that started out like a
traditional item and then told the subjects to answer in a specific manner. The
134 subjects who failed that attention check are excluded from the analysis. In
addition, the 12 subjects who indicated they were not American citizens and the

>The respondents come from YouGov’s panel. For completing surveys, they are given points that can be
redeemed for money or merchandise. Those invited to take the survey are proportional to the demographic
makeup of the American population based on census and other survey data. It is then weighted to match the
desired population.
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18 subjects who had never heard of the institution involved in the study were
excluded from the analysis.

The survey begins by asking the subjects their position on the juvenile life sentence
without the chance of parole, assesses their opinion on a variety of topics including
the subject’s state supreme court, presents them with a decision attributed to their
home state’s supreme court that opposes their initially stated position. After the
decision, the subject’s level of acceptance for the decision is measuring using a three-
item scale. This study design ensures that every subject receives a decision that they
initially disagree with. This is essential because people will not challenge a decision
and attempt to get it overturned when they agree with the policy aspects of a judicial
decision (Gibson et al. 2005).

Representation or politicization

Judicial elections have multiple effects on the legitimacy of courts: a politicizing effect
through campaign activities and a legitimizing effect through the representation
provided by elections. This article proposes that the more a court’s legitimacy
becomes based on representation; the marginal effect of legitimacy on acceptance
should decrease. Woodson (2015) uses three separate studies to show that a court
being perceived as politicized has that same effect. As the perception that a court uses
a politicalized decision-making process increases, the marginal effect of perceived
legitimacy on acceptance decreases. Thus, one task must be to determine whether it is
the representation provided by robust elections or the politicization associated with
the campaigns that is breaking the link between legitimacy and acceptance. That will
be done using a model that controls for politicization perceptions and an experi-
mental manipulation.

The experimental manipulation randomly varies whether the institution making
the decision is the state legislature or the state supreme court of the subject’s home
state. The experimental manipulation is intended to act as a manipulation of the
representativeness of the institution. It should be noted that this study design cannot
directly test whether election activity changes the basis of legitimacy for state supreme
courts. It can only make predictions based on the theory that it does, and then test
whether those predictions about the public’s reaction to policy decisions are correct.
However, the experimental manipulation will be able to show that the public uses
similar criteria to evaluate both a representative court and a state legislature,
presumably because both are representative institutions accountable to the public
through elections.

Approximately one-fifth of the subjects (199) were included in the legislature
condition, with the remaining 4/5 in the court condition (796).° For the state supreme
court condition, the institution is the official name of that state’s court of last resort.
For most states, that follows the pattern of “(State Name) Supreme Court,” but in
states with nontraditional names like New York where the court of last resort is called

“The sample was broken down so that one-fifth of the sample came from each of the four traditional
categories of judicial selection and one-fifth was asked about their state legislature. The study needed a larger
sample for the court condition because the analysis compares courts high in election activity to those low in
election activity, and then compares both of those to the legislature condition.
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the “New York Court of Appeals” the official name is used.” In that condition, the
subjects read about a court decision concerning the constitutionality of the juvenile
life sentence. In the state legislature condition, the institution is called “(State Name)
State Legislature.” In that condition, the subjects are told the state legislature passed a
bill allowing or banning the juvenile life sentence. The only other difference between
the items in the two conditions is how the decision-makers are described. In the court
condition, they are called judges, and in the legislature condition, they are called
members.® See the Supplementary Material for the full text of all items used in the
analysis.

Politicization perceptions are measured using three items taken from Woodson
(2015). These items ask whether the court “gets too mixed up in politics,” whether the
judges “are little more than self-interested politicians,” and whether they “usually
follow a firm and proper set of guiding principles when making decisions.” These
three items are summed (with the third one being reverse coded) to create an additive
index that ranges from legalistic decision-making perceptions at the low end to
politicized perceptions at the high end.

Initial issue position

The initial issue position item asked the subjects to indicate whether they think
juveniles who are at least 16 years old and convicted of murder should be eligible for a
life sentence without the chance of parole. Following this, they are asked how strongly
they hold their opinion and how personally important the issue is to them on a four-
point scale.

Perceived legitimacy

The legitimacy items come from the scale developed in Gibson, Caldeira, and Spence
(2003). It assesses whether people support making fundamental changes to how an
institution operates. It has been used extensively in previous studies and is the
standard legitimacy scale in the judicial literature. The subjects are asked their level
of agreement with four statements concerning either their state’s highest court or
their state legislature (depending upon the experimental condition) that ask about
reducing the power of the institution or getting rid of it. The legitimacy perceptions
variable is an additive index of the four items.

Institutional decision

The court’s decision read: “The (institution name) issued a decision saying the
government [CAN/CAN NOT] impose a sentence of life in prison without the
chance of parole on 16-year-old juveniles convicted of murder. The justices said this
type of penalty [does not/does] constitutes cruel and unusual punishment and thus

“For states like Oklahoma and Texas that have separate courts of last resort for criminal and noncriminal
matters, the court with jurisdiction over noncriminal cases is used for this study. Bonneau and Hall (2009)
show that races concerning courts with control over tort issues involve more campaign spending.

8The only exception to this is one of the perceived legitimacy items where the phrase “right to say what the
Constitution means” is replaced by “right to pass new laws.”
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[does not/does] violate the Constitution.” The sections in square brackets change
depending upon the subject’s answer to the initial issue position item to make the
statement contrary to their stated position. In the legislature condition, the text is
changed to say “passed a bill” rather than “issued a decision,” and the text ends by
saying the juvenile life sentence should or should not be allowed.

Acceptance of decision

Following the decision, the subjects are asked three items designed to assess whether
they accept the decision or desire to challenge it. Using the same measurement
strategy as Gibson, Lodge, and Woodson (2014), one item asks about acceptance
generally and two items ask whether the subjects support specific methods that could
be used to challenge the decision. The general acceptance item in the court condition
reads “Do you accept this decision and consider the final word on the matter, or do
you think there ought to be an effort to challenge it and get it changed?” After
indicating which option they prefer, they are asked how strongly they feel on a four-
point scale. Next, they are asked whether they would support or oppose removing the
judges who voted for this decision on a seven-point scale. The third acceptance item
asks whether the subjects would “sign a petition in support of a group that was
attempting to overturn the decision” with a four-point scale. In the legislature
condition, the questions reference a law or bill rather than a court decision. Before
constructing the acceptance index, the first item is combined with its strength follow-
up. Following this, each item is recoded with 0 as the minimum and 1 as the
maximum and then the three items are added together.

Measures of election activity and competition

Woodson (2017) uses six different indicators to differentiate between states with
robust judicial election systems and those where the elections provide no account-
ability and in practice resemble appointment systems. All of these variables use
data from the five election cycles prior to the survey being fielded in 2013 (generally
2002-2012). This helps to provide a long-term view of that state’s judicial selection
system. The first is based on the level of campaign spending, with the measure being
the natural log of the total amount of campaign donations to judicial candidates over
that time period divided by the state’s population. The data came from the online
database of the National Institute on Money in State Politics. The next set of
indicators is based on counts of specific types of state supreme court elections over
that time period. They are the number of total elections, challenged elections, open-
seat elections, and competitive elections, with competitive being defined as no
candidate receiving more than 60% of the combined vote for the top two candidates.”
The final indicator uses an item from the survey asking whether the subject’s state

The 60% cutoff to indicate a competitive election was based on the use of that threshold in Bonneau and
Gann Hall (2009). However, rather than using the percentage of the total vote as was done in Bonneau and
Gann Hall (2009), the percentage used to determine whether an election is competitive in this study is the
percentage of the combined vote for only the top-two candidates. This criterion was used because in an
election with multiple candidates even when a candidate receives 51% of the vote if no other candidate has
more than 35% the election is not competitive.
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supreme court is elected or appointed. In those states with more active elections, a
greater percentage of the population should know their state’s court is elected. Thus,
the percentage of people from the survey sample within each state who say the court
in their state is elected acts as the final indicator.

None of these indicators measure the concept of election activity directly, but
rather measure what would be expected to occur in a state high in election activity. A
state high in election activity should have routine competitive elections with sub-
stantial campaign funding and a state population that generally knows their court is
elected. On the other hand, a state low in election activity will have few if any
contested elections with little campaign funding and most people indicating the
courtis appointed. Under those circumstances of six imperfect indicators, rather than
using them individually the analysis will focus on an election activity index that
combines all six measures into one overall index. The election activity index is created
by first transforming each of the six indicators to range from 0 as their minimum to
1 as their maximum. All six indicators are then summed together, and that composite
election activity index is recoded once more to range from 0 to 1.

Since appointment states by definition have 0 elections and no campaign funding,
these states are coded as a 0 on the number of election and campaign funding
variables. Because some people in states with appointed courts thought their state’s
court was elected, the election activity indicator based on the survey item is nonzero
for some appointed courts. However, every appointment state has a lower election
activity index score than every state with either retention, partisan or nonpartisan
elections. The highest election activity score for an appointed state is .08. The lowest
score for a non-appointed state is .09.

Two of the measures from Gann Hall (2015) will be used as an alternative method
of measuring the degree to which a state’s election system offers real accountability,
and both can be created using the election activity indicators. One measure is the
percentage of contested elections, which can be created by dividing the total number
of elections by the number of challenged elections. The second measure used from
Gann Hall (2015) is the percentage of unsafe seats, which is similar to the concept of a
competitive election. The variable used to measure the percentage of competitive
elections can be created by dividing the total number of elections by the number of
competitive elections. The Gann Hall (2015) measure used a cutoff of 55% of the vote
to indicate an unsafe seat. Rather than shift to a 55% threshold, the analysis will
continue to use the 60% threshold used in Bonneau and Gann Hall (2009) as that data
is readily available and already coded. For both of the robustness check variables,
appointment states are coded as a 0.

Control variables

The model also includes a number of control variables. It includes a variable for
specific support for the court, which is defined by Easton (1965) as assessing a
person’s evaluation of the court’s past policy. This is measured using two items that
are combined into a single scale — one that asks about job performance and another
that ask about ideological agreement/disagreement with the court. Another variable
assesses the subject’s perception of the fairness of elections in their state, which helps
to control for the subject’s feelings toward the state’s overall political system. A
variable assesses the subject’s support for the rule of law. The model also includes a
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Table 1. Acceptance and the four traditional categories of judicial selection

(1) )
Acceptance Acceptance
Perceived legitimacy 317 .38*
(.04) (.06)
Partisan election state —.02 .02
(.02) (.05)
Legitimacy x partisan —.08
(.06)
Nonpartisan election state —.01 .07
(.03) (.05)
Legitimacy x nonpartisan -.13
(.08)
Retention eection state .02 .03
(.03) (.06)
Legitimacy x retention —.03
(.09)
Control variables excluded from table to conserve space
Constant 26" 22"
(.09) (.08)
Observations 742 742
Number of groups 49 49

Robust standard errors in parentheses.
*p<.05

variable assessing the subject’s awareness of their state’s supreme court or state
legislature, depending upon condition. Support for the rule of law, perceived election
fairness and court awareness are all additive scales constructed from two items. The
model also includes a variety of other control variables like political interest, educa-
tion, ideological self-placement, indicators for race, gender, and age. It also controls
for the strength of a subject’s prior opinion on the juvenile life sentence and the
perceived importance of that issue.

Data analysis

The first step in the analysis is to examine the effect of the four traditional categories
of judicial selection on acceptance. The models in Table 1 look at both the average
effect of selection system on acceptance and the interaction between legitimacy and
selection system. The model in column 1 contains indicator variables for each of the
selection systems, with appointment states as the excluded category.'® With that
variable coding, each indicator variable compares the average level of acceptance in
its respective category to the appointment category. The models also include the
series of control variables mentioned in the study design section, but those coeffi-
cients are excluded to conserve space.'! In column 1, the coefficients on the selection
system indicator variables and the differences between any of the four categories are
all statistically insignificant with p > .1. Based on this analysis, the four traditional

1°Almost all the variables used in this and all subsequent models have been recoded to range from 0 as the
minimum to 1 as the maximum, with the intermediate values ranging between those two extremes. The only
exception is the age variable, which is the true value divided by 10.

""The Supplementary Material includes tables with the complete models.
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Table 2. Acceptance and election activity
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(1) () 3)
Acceptance Acceptance Acceptance
Perceived legitimacy 42" 40* .39%
(.06) (.05) (.06)
Election activity index 13
(.08)
Legitimacy x election activity index —.28*
(.14)
% of competitive elections .20*
(.07)
% of competitive elections x legitimacy —.39*
(:13)
% of challenged elections .10
(.06)
% of challenged election x legitimacy —.22"
(.10)
Control variables excluded from table to conserve space
Constant 20" 21 .23
(.09) (.08) (.08)
Observations 742 742 742
Number of groups 49 49 49

Robust standard errors in parentheses.
*p<.05

categories of judicial selection do not have a detectable effect on the average level of
acceptance.

The model in column 2 adds an interaction between each of the selection system
indicator variables and legitimacy, which tests the moderating effect of selection
system on the relationship between legitimacy perceptions and acceptance judg-
ments. The three interaction coefficients and the differences between the marginal
effects within each category are all statistically insignificant with p > .1. This shows
that the four traditional categories of selection system do not have a detectable effect
on the relationship between legitimacy and acceptance.'?

Election activity

The model in column 1 of Table 2 interacts perceived legitimacy with the election
activity index. In that model, the interaction between the election activity index and
legitimacy perceptions is negative and significant at p < .05. Figure 1 displays the
marginal effect of perceived legitimacy on acceptance judgments across the range of
election activity, with the dotted lines representing 95% confidence intervals. At the
lowest level of election activity, which are exclusively appointed courts, the marginal
effect of legitimacy is .42. This marginal effect decreases as election activity increases.
It is .28 when election activity reaches .5 on the scale. At the highest level of election

>This conclusion is not dependent upon the coding scheme used to divide the states into distinct
categories. If states that uses partisan primaries but nonpartisan general elections are included in the partisan
category, if states that use partisan elections for open-seats but retention elections after are included in the
retention election category, or if the partisan and nonpartisan categories are combined into a single
competitive election category, the marginal effects within any of the categories remain statistically indistin-
guishable from each other.
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Marginal Effect of
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Figure 1. Election activity and the marginal effect of legitimacy on acceptance.

activity, the marginal effect of legitimacy becomes statistically insignificant. These
results show that the effect of election activity is to decrease the marginal effect of
legitimacy on acceptance, and for the states with the highest election activity remove
that influence all together.

Columns 2 and 3 of Table 2 provide robustness checks using the alternative
measures from Gann Hall (2015) based on the percentage of competitive elections
(column 4) and the percentage of challenged elections (column 5). Both interactions
between perceived legitimacy and these measures are negative and statistically
significant at p < .05, with the marginal effect of legitimacy being approximately
40 at the lowest level of those measures and then decreasing as the level of
competition increases.

The above analysis showed that the marginal effect of legitimacy decreases as
election activity increases. Figure 2 provides another way of looking at the data to
show that this also leads to a reduction in acceptance, but only for institutions with
high levels of legitimacy. That figure shows the level of acceptance across the range of
election activity for both a court at the fifth percentile of legitimacy perceptions and
one at the 95th percentile.!? For courts with low levels of legitimacy, election activity
has no detectable effect (p > .1) on the level of acceptance, with the values of
acceptance ranging between .33 and .39. However, for courts at the highest level of
legitimacy, the marginal effect of election activity is negative and significant at p <.05.
The level of acceptance for a highly legitimate court at the lowest level of election
activity is .64, and that decreases to .50 at the highest level.

3Because legitimacy perceptions have a skewed distribution, the fifth percentile is .25, and the 95th
percentile is also the highest value of legitimacy (1).
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Figure 2. Election activity, legitimacy, and the level of acceptance.

This analysis suggests that only a highly legitimate court that is either appointed or
has low levels of election activity can induce high levels of acceptance. Even if a court
with high levels of election activity is considered legitimate, because its legitimacy
does not affect acceptance it struggles to induce acceptance. In addition, any court
with low levels of legitimacy will struggle to induce acceptance.

Testing the mechanism — Representation or politicization

The previous analyses show that the level of election activity in a state substantially
changes the marginal effect of legitimacy on acceptance judgments for judicial
decisions. This section will examine whether that effect is associated with the
politicization or representation provided by robust judicial elections.

Study 1 included a measure of politicization perceptions that can be used to test
whether election activity still moderates the effect of legitimacy on acceptance when
controlling for politicization perceptions. The model in column 1 of Table 3 interacts
legitimacy perceptions with both the measure of election activity and the measure of
politicization perceptions. In that model, the interaction between legitimacy percep-
tions and election activity remains statistically significant at p < .05, and the
magnitude of the interactive effect is virtually unchanged (28 in column 1 of
Table 2 compared to .27 in column 1 of Table 3). The interaction between politici-
zation perceptions and legitimacy is in the expected negative direction, but statisti-
cally insignificant. Based on these results, it appears that controlling for politicization
perceptions does not change the effect of election activity, and thus the effect of
election activity is independent of the effect of politicization perceptions.'*

The next analysis takes advantage of the experiment embedded within Study 1 that
manipulated whether the subject read about their state supreme court making a
decision on the constitutionality of the juvenile life sentence or about their state
legislature passing a law concerning the same issue. If the representativeness of the

"If the robustness check measures based on Gann Hall (2015) are used in place of the election activity
index, this conclusion is unchanged (see Supplementary Material for the robustness check models).
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Table 3. Testing the mechanism: Representation or politicization

(1) )
Acceptance Acceptance
Perceived legitimacy 48" A1*
(.13) (.07)
Election activity index 13 13
(.08) (.08)
Legitimacy x election activity —.27" —.28*
(-14) (.14)
Politicization perceptions .03
(:17)
Legitimacy x politicization —.16
(:19)
Court/legislature manipulation .09
(.05)
Legitimacy x Manipulation —.29*
(.08)
Control variables excluded from table to conserve space
Constant 22 197
(-18) (.07)
Observations 733 924
Number of groups 49 50
Robust standard errors in parentheses.
*p<.05
*p<.1

institution is the key distinction causing the results shown in Table 2, the relationship
between legitimacy and acceptance should be similar for a state legislature and courts
high in election activity. Column 2 of Table 3 includes a model of acceptance
examining the effect of the experimental manipulation, which is coded 1 for those
in the condition describing a law passed by a state legislature and 0 for those in the
condition describing a decision made by the state supreme court. Both the manip-
ulation and the measure of election activity are interacted with legitimacy percep-
tions, and both interactions are negative and significant at p <.05.°

Figure 3 provides a fuller explanation of these results. The solid line shows the
marginal effect across the range of election activity for the subjects in the court
condition. The dotted lines are 95% confidence intervals. The results replicate those
from Figure 1. For courts at the lowest level of election activity, the marginal effect of
legitimacy perceptions is .41, and for those at the highest level of election activity, it is
.13. The key finding involves the marginal effect of legitimacy within legislative
condition, which is represented by the X on Figure 3. The marginal effect of
legitimacy perceptions within the legislative condition is .12, almost exactly matching
the marginal effect of a court with the highest level of election activity. This model

">The subjects in the legislative condition must be assigned a value on the election activity index. They are
assigned a value of 0 for the election activity index. With this coding, the legislative condition variable assesses
the difference between the legislative condition and a court with no election activity. If an alternative coding
scheme is used in which each subject in the legislative condition is assigned the election activity score for the
court in their state, the key results are unchanged. The interaction between legitimacy perceptions and
election activity and the interaction between the experimental manipulation and legitimacy perceptions are
statistically significant at p < .05.
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Figure 3. The legislature/court manipulation, and the marginal effect of legitimacy on acceptance.

confirms that when it comes to the relationship between legitimacy perceptions and
acceptance judgments a court high in election activity is treated similarly to a state
legislature, leading to the conclusion that it is the presence of robust elections and the
representation provided by those elections causing these effects and not the percep-
tion that a court is using a politicized decision-making process.'¢

Study 2

Study 2 provides another test of some of the proposed theoretical mechanisms. It
presented the subjects with the same legitimacy items, policy decision, and acceptance
items as the first study, but replaced the state institutions with their federal counter-
parts. The subjects were randomly assigned to either a condition where the US
Congress passed a disagreeable law concerning the juvenile life sentence or one where
the US Supreme Court made a disagreeable decision. The study had a sample of
198 American citizens from January 2013 and was gathered using Mechanical Turk.
The correlation between the perceived legitimacy scale and the scale measuring
acceptance of the disagreeable policy decision was r = .40 and statistically significant
at p < .05 for the US Supreme Court condition. That decreased to r = .15 in the US
Congress condition, which is statistically insignificant with p > .1. The difference
between those two correlations was statistically significant at p <.05 (one-tailed test).

'The results are once again similar if the robustness check measures from Gann Hall (2015) replace the
election activity index in this model (see Supplementary Material for the models and graphs).

https://doi.org/10.1017/spq.2024.18 Published online by Cambridge University Press


http://doi.org/10.1017/spq.2024.18
https://doi.org/10.1017/spq.2024.18

18 Benjamin Woodson

This replicates the findings from the experimental manipulation in Study 1 that the
relationship between legitimacy and acceptance is smaller for a legislature than it is
for an appointed court.

Separating compliance and acceptance

The theory of this article makes a distinction between compliance with a policy
decision and the acceptance of one. It argues that basic democratic norms require
citizens to comply with decisions from a legitimate representative institution, but
those same democratic norms also allow the public’s elected representatives to
challenge any disagreeable policy decision after the next election. If this is the case,
the perceived legitimacy of a representative institution should not affect acceptance
judgments but should affect whether someone complies with a policy decision. Study
2 included an additional item that indirectly assesses the respondents’ desire to
comply with the policy decision. That item asked the subjects whether they would
be more or less likely to vote for a public official who vowed to disobey the policy
decision and refuse to implement it. The correlations between perceived legitimacy
and the item assessing compliance is r = .44 in the US Supreme Court condition and
r =.28 in the US Congress condition. Both are significant at p < .05 and the difference
between the two correlations is insignificant with p > .1, showing that the legitimacy
of both an elected legislature and an appointed court affects compliance attitudes.

Supplemental Kentucky study

The compliance item from study 2 does not directly measure whether the person will
comply with the policy decision, but instead measures voting intentions. Another
existing study includes two of the same legitimacy items used in this article and an
item that directly measures the public’s willingness to comply with a disagreeable
policy decision (see Gibson 2012 for more detailed description of the study). The
survey had three waves, and all the items used here come from the third wave. The
compliance item read “People should obey the [institution name] even when they
disagree with its decision.” Wave 3 was conducted in early 2007, with 1006 Kentucky
residents answering the necessary items. Importantly, that wave assessed legitimacy
perceptions and compliance attitudes for both the Kentucky State Legislature and
Kentucky Supreme Court. It did not include an item measuring acceptance.

The study can still be used to confirm that the perceived legitimacy of a repre-
sentative institution like a state legislature is related to compliance attitudes using a
more direct measure, and that the relationship is similar for a judicial institution. The
correlation between an additive scale of the two legitimacy items and the compliance
item is r = .22 for the legislature items and r = .19 for the court items. Both are
statistically significant at p < .05. Once again, legitimacy perceptions and compliance
attitudes are related for both a legislature and a court, and when using an item that
directly measures compliance attitudes, the size of the relationship is similar for both
types of institutions.

These analyses concerning the distinction between acceptance and compliance
provide evidence for a second component of this article’s theoretical framework.
They show that the perceived legitimacy of a representative institution increases the

https://doi.org/10.1017/spq.2024.18 Published online by Cambridge University Press


https://doi.org/10.1017/spq.2024.18

State Politics & Policy Quarterly 19

public’s desire to comply with a policy decision but does not affect acceptance
judgments. On the other hand, the legitimacy of a legalistic institution affects both.

Conclusion

Legitimacy does not come in just one form, and different types of institutions rely on
different forms of legitimacy. Representative institutions whose members are chosen
through robust elections — whether they are a court or a legislature — can rely upon a
form of legitimacy derived through representation and accountability. Nonrepre-
sentative courts cannot rely upon that form of legitimacy but instead must base their
legitimacy upon their legalistic nature and decision-making processes. However, one
form of legitimacy cannot replace the other without it fundamentally changing that
character of that institution and the manner in which the public interacts with that
institution.

While this article cannot directly test whether election activity changes the basis of
legitimacy for state supreme courts, the empirical data supported the predictions
based on that theory. The analysis showed that a measure of legitimacy perceptions
affects acceptance judgments for courts low in election activity, when presumably
legitimacy is based on a court acting in a legalistic manner. As the level of election
activity increases the effect of legitimacy on acceptance decreases, and at the highest
level of election activity, when presumably legitimacy is most clearly derived through
representation, the effect becomes indistinguishable from zero. This pattern cannot
be attributed to election activity increasing politicization perceptions. Rather, based
on the results of the experimental manipulation, it seems the public treats courts with
robust elections like they treat state legislatures, presumably because both are
representative institutions accountable to the public through elections. Importantly,
this pattern of results holds when using both the election activity measure from
Woodson (2017) and the percentage-based measures of electoral competition based
on Gann Hall (2015).

Each state’s choice of formal judicial selection method and, perhaps even more
importantly, the norms governing the conduct of the state’s elections (Woodson
2017; Gann Hall 2015) determine whether a state’s judiciary is treated by the public
more as a representative institution or an unaccountable one. State supreme courts
high in election activity will be treated more like representative institutions. While
these institutions can still induce compliance with their decisions, substantial
amounts of election activity breaks the link between legitimacy and acceptance,
which significantly reduces the ability of those institutions to induce acceptance
and build public support for their decisions.

Many legal scholars worry that elections and judges acting like political candidates
will undermine the perceived legitimacy of the judiciary. Some of those concerned
were assuaged by studies showing that elections may actually provide legitimacy
rather than degrade it (Gibson 2012). However, the empirical results in the current
study show that even if elections provide legitimacy, that form of legitimacy will no
longer be transferred to its specific decisions. Thus, the courts held accountable
through elections may remain legitimate, but their decisions will still be undermined
and challenged because the public refuses to accept them.

While representative courts will struggle to induce acceptance, appointed courts
and those low in election activity effectively convert their institutional legitimacy into
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public acceptance of individual decisions. This means an appointed court with lower
levels of legitimacy may be more effective at building public support for its decisions
than an elected one with a greater amount of legitimacy. Sometimes what matters
most for the effectiveness of an institution is not just the amount of legitimacy but the
form of that legitimacy.

Supplementary material. The supplementary material for this article can be found at http://doi.org/
10.1017/spq.2024.18.
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