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RECYCLED MALICE

FINDLAY STARK*

ABSTRACT. The criminal law doctrine of “transferred malice” has been much
discussed. What has gone comparatively unnoticed is the phenomenon of
“recycled malice”. For example, those who endorse transferred malice
would hold that, if D tries to shoot V, and the shot misses and hits T, Ds
intention to hit Vis “transferred” to T, and a completed offence against
T is constructed. But many legal systems that endorse transferred malice
also allow D to be convicted of an attempted offence against V. In other
words, D intention to hit V can apparently be used multiple times.
Once this phenomenon is noticed, a question arises over its justification
and limits. This article argues that no convincing justification for
recycling mens rea exists.
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I. INTRODUCTION
Consider the following hypothetical scenario:

One Shot, One Hit: D shoots at V, intending to cause him injury. The shot
misses V and hits T, a bystander, injuring her.'

In systems that recognise the concept of transferred malice,” D is
straightforwardly liable for a non-fatal offence against the person in
relation to T. If one takes the idea of transferred malice seriously,® D’s
mens rea relative to V is, by dint of legal fiction, “transferred” to T and
combined with the occurrence of the actus reus relevant to that form of
mens rea to form a completed offence against T. Although, as noted
below, opinions appear to differ on this front, this “transfer” might occur
even if it was unforeseeable that the actus reus would befall T.*

*Professor of Criminal Law, University of Cambridge, UK. Thanks to Mark Dsouza, Liat Levanon, Henry
Mares, Alex Sarch and Patrick Tomlin for helpful criticisms of earlier drafts, and to Shachar Eldar for
invaluable discussion of the issues explored in this paper. I am additionally grateful to the journal’s
anonymous reviewers for their probing comments. Address for Correspondence: Jesus College,
Cambridge, CB5 8BL, UK. Email: fgs23@cam.ac.uk.

! Cf. Roberts v Hamilton 1989 S.L.T. 399.

2 Also known as transferred mens rea, transferred fault and transferred intent.

3 Contrast the “abolitionist” views explained below.

4 See Section II(C) below.
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The language of a “transfer”” here might suggest that there is one “unit” of
mens rea that can be reassigned, by dint of legal fiction, from V to
T.> Admittedly, some early descriptions of the doctrine suggest exactly
this.® For instance, Blackstone talks about how the law takes D’s “intent

[and] transfers from one to the other”.” Notably, and in common
with other early sources, Blackstone makes this comment in the context
of examples where D misses the target, V.® Perhaps these writers meant
to imply that this was the only situation in which transferred malice
operated. On such views, D’s mens rea might be thought to be “used up”
in constructing liability for the offence against T. That would seem to
exclude the possibility of any offence against V.

Contemporary views differ on this point, however. In many jurisdictions, as
well as a completed offence against T, D can additionally be found liable for
attempting to cause the injury that was meant to be caused to V.'’ Very many
theoretical discussions of transferred malice assume that liability for both
offences can be made out on the facts, too. This suggests that D’s intention
to harm V can be “used” at least twice to find liability, even in basic cases
like One Shot, One Hit."' 1 will call this idea “recycling” malice. Although
this phenomenon has been noted at times,'” it has never been subjected to
proper analysis. This paper addresses this gap in the literature.'?

Once the potential for recycling malice is recognised, a question arises
over its limits and justification. Consider a second hypothetical scenario:

One Shot, Two Hits: D shoots at V, intending to cause him injury. The shot hits
V, injuring him, and passes through V and into T, a bystander, injuring her.'*

5 For one such view, see A.M. Dillof, “Transferred Intent: An Inquiry into the Nature of Criminal
Culpability” (1998) 1 Buffalo Criminal Law Review 501, 506-07.

¢ For more general discussion of transferred malice’s historical development, see J. Baker, “R v Saunders
and Archer (1573)” in P. Handler, H. Mares and 1. Williams (eds.), Landmark Cases in Criminal Law
(Oxford 2017), 29, 41-48.

7 W. Blackstone, Commentaries on the Laws of England, vol. 4 (London 1795), 200.

8 E.g. M. Hale, The History of the Pleas of the Crown, vol. 1 (London 1736), 466; Agnes Gore's case (1611)
77 E.R. 853, 854; R. v Plummer (1706) 84 E.R. 1103, 1104.

9 W.J. Ritz, “Felony Murder, Transferred Intent, and the Palsgraf Doctrine in the Criminal Law” (1959) 16
Washington and Lee Law Review 169, 176.

10 See e.g. R. v Grant [2014] EWCA Crim 143, explored below; People v Scott, 14 Cal.4th 544 (CA S. Ct.
1996).

I Cf. the question of whether D’s intention can be “split”: M. Bohlander, “Transferred Malice and
Transferred Defenses: A Critique of the Traditional Doctrine and Arguments for a Change in
Paradigm” (2010) 13 New Criminal Law Review 555, 559.

12 A range of expressions of this phenomenon can be found in the literature, though the point is never
pursued at any length. For instance, there are references to whether malice can be “reproduced” or
“duplicated” (D.N. Husak, “Transferred Intent” (1996) 10 Notre Dame Journal of Law, Ethics &
Public Policy 65, 79), “extend[ed]” (Bohlander, “Transferred Malice”, 559) or “replicat[ed]”
(P. Westen, “The Significance of Transferred Intent” (2013) 7 Criminal Law and Philosophy 321, 323).

13 Space precludes discussion of “duplicity” and whether recycling malice in many cases raises procedural
issues about prosecutors attempting to convict D of multiple offences arising from identical underlying
facts. I am grateful to an anonymous reviewer for encouraging me to make this point.

14 Cf. State v Cogswell, 54 Wn.2d 240, 339 P.2d 465 (Wash. 1959). Indeed, the famous English authority,
R. v Latimer (1886) 17 Q.B.D. 359, could have been such a case. D hit V with his belt, and the belt
rebounded to injure T. It would appear that D was charged only in relation to the injury to T,
avoiding the issue of whether fault could be recycled.
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What has changed from One Shot, One Hit is an aspect of the actus reus:
the bullet has injured V, rather than missing her. If the mens rea picture
remains unaltered, presumably D’s mens rea can again be “recycled” to
reach the conclusion that D is liable for a completed non-fatal offence
against V and a completed non-fatal offence against T.

Indeed, following the same logic, it would appear that a defendant could
be liable for as many instances of a relevant actus reus that the conduct
accompanied by mens rea causes. Consider a third hypothetical scenario:

Neighbours: Following a neighbourly dispute, D sets fire to V’s home in the
middle of the night, intending to kill her. The fire takes hold and V dies. V’s
overnight guests, T1, T2 and T3, are also killed in the blaze. D had no idea that
T1, T2 and T3 were present.'®

If malice can be recycled three times, then D is liable for four murders.
And so on, until causation is exhausted.

Transferred malice is meant to reflect widely held intuitions about
“practical”!® and “rough”!” justice in cases like One Shot, One Hit. This
coherence with intuition is one of transferred malice’s alleged
“strengths”,'® and is often'® about the only express argument that is
marshalled in favour of recognising the doctrine legally.?’ But intuitions
are more likely to vary when considering One Shot, Two Hits, and
Neighbours (or so I have found), and so have the conclusions reached by
courts when they notice the potential problem in this context.?! If one is
unhappy with two convictions for completed offences in One Shot, Two
Hits, or four completed offences in Neighbours, but remains wedded to

transferred malice as a doctrine, one seems to have two options:

(1) establish a non-arbitrary way of denying liability for both
completed offences in One Shot, Two Hits, and all four

15 Cf. Hyam v DPP [1975] A.C. 55 (H.L.). The point about the need to recycle Hyam’s intention relating to
V to V’s two daughters does not appear to have been noted, perhaps because the view was taken that
Hyam deliberately exposed a// members of the household to the risk of death or serious bodily harm:
e.g. 78 (Lord Hailsham), 95 (Lord Diplock).

G. Williams, Textbook of Criminal Law, 2nd ed. (London 1983), 181.

Attorney-General s Reference (No. 3 of 1994) [1998] A.C. 245, 261 (H.L.) (Lord Mustill).

Westen, “Transferred Intent”, 329; P. Tomlin, “Accidentally Killing on Purpose: Transferred Malice and
Missing Victims” (2022) 41 Law and Philosophy 329, 331.

An additional argument, outlined by Patrick Tomlin, is that, in cases like One Shot, One Hit, the existence
of transferred malice makes it impossible for D to secure an acquittal on the count regarding the murder of
V by arguing that he meant to shoot T all along. As Tomlin notes, we should be wary of allowing
prosecutorial convenience to dictate the substantive content of the criminal law: Tomlin “Accidentally
Killing on Purpose”, 339-41.

This is not to suggest that intuition always points in one direction, even when considering whether to
convict D simply of a completed offence relative to T: “the accused may have intended to kill his
worst enemy and [T] may be his best friend”: R. Moreland, The Law of Homicide (Indianapolis
1952), 20. I assume that references to “policy” are veiled references to intuition, or one of the
arguments explored below: e.g. People v Scott 14 Cal.4th 544, 546, 551 (CA S. Ct. 1996).

A particularly rich seam of conflicting authority exists in California: see the overview in People v Scott 14
Cal.4th 544, 548-553 (CA S. Ct. 1996).
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completed offences in Neighbours, whilst endorsing liability for an
attempt and a completed offence in One Shot, One Hit; or

(2) give up on the idea of recycling mens rea and convict D only of the
completed offence against T in One Shot, One Hit.

Below, I examine arguments in favour of the doctrine of transferred
malice and conclude that no such non-arbitrary line can be drawn to
support (1). I will also argue that (2) would lead to counter-intuitive
results, when — as already noted — its chiming with common intuitions is
one of transferred malice’s alleged strengths. I will then briefly explain
that defenders of the view that “transferred malice” cases are simply
cases of an immaterial variation in the facts surrounding the commission
of an offence (so called “abolitionists”) face similar challenges if they
propose recycling malice as many times as the actus reus allows. These
challenges mean that only “single use abolitionism”, where a “unit” of
mens rea can only be married with one instantiation of an actus reus, is
defensible. Such “single use abolitionism” nevertheless faces the same
quandary: why would it be fair labelling to convict D of an offence
against T, whilst ignoring the intended wrong to V? It will be suggested
that no compelling answer can be provided to this question. In sum,
then, abolitionist views do not offer an unproblematic home for those
who have, hitherto, endorsed the transferred malice doctrine.

II. ASSESSING THE POTENTIAL JUSTIFICATIONS FOR RECYCLING MALICE

In this section, I contend that no account of transferred malice supports
the recycling of malice, and so those who remain wedded to the idea of
transferred malice as a doctrine (and so are unwilling to give it up) are
forced into denying attempts liability in a case like One Shot, One Hit,
liability for two completed offences in One Shot, Two Hits, and liability
for four completed offences in Neighbours. 1 will further argue that this
approach will lead to counter-intuitive results unless one backs the
solutions that those who reject a doctrine of transfers of malice?’
champion, or one endorses some sort of “abolitionist” account of such
cases (looked at in Section III). Either way, transferred malice requires
to be abandoned.??

22 Sometimes referred to in the literature as “purists”.

23 T will not be considering the question of whether transfers of defences should be abandoned, but there is
good reason to think that this question is more complex than is often assumed: see S. Eldar, “Cross-Victim
Defences” (2022) 16 Criminal Law and Philosophy 135.
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A. Liability Gaps

One historical justification for transferred malice concerns the absence of a
generalised law of attempts.>* Consider Coke’s articulation of the
justification of transferred malice:

[H]e who has the ill and felonious intent shall be punished for it, for he is as
great an offender, as if his intent against the other person had taken effect. And
if the law should not be such, this horrible and heinous offence would be
unpunished; which would be mischievous, and a great defect in the law.?’

If the answer in One Shot, One Hit is that, if there is no offence against T,
there is no offence committed by D at all, Coke is correct that this over-
privileges moral luck and seems disastrous in terms of the criminal law’s
ability to respond meaningfully to D’s conduct.?®

This justification for transferring malice is, of course, inapplicable in
modern times: generalised laws of attempt are nowadays commonplace.?’
This fact also tells against recycling malice: the criminal law does not
over-privilege moral luck if it imposes liability for an attempt to harm V,
and D can still be liable for an offence against T if D possesses relevant
(separate) mens rea (for instance, recklessness regarding harming T).?®
D might, of course, lack such distinct mens rea, and thus be acquitted in
relation to the harm suffered by T. But that is only problematic if one
holds that the harm against T must be responded to by the criminal law,
even in the absence of mens rea relative to that specific instance of
harm. Such an argument remains to be made convincingly, as will be
seen repeatedly below.

It might be thought that a liability gap argument would be stronger in a
context where the mens rea state at issue is not intention, but some
other form of fault such as recklessness. Here, many Anglo-American
jurisdictions will deny liability for an inchoate offence based on
recklessness regarding a particular consequence.”’ Consider another
hypothetical scenario:

Target Practice: D is aiming his bow and arrow at a target, aware of the
substantial risk that he might hit V, who is standing nearby. D shoots the
arrow, misses the target, and hits T, whom D had failed previously to notice.

24 A. Ashworth, “Transferred Malice and Punishment for Unforeseen Consequences” in P.R. Glazebrook
(ed.), Reshaping the Criminal Law: Essays in Honour of Glanville Williams (London 1978), 77, 79.
For historical discussion, see K. Smith, “General Principles of Criminal Law” in W. Cornish et al.
(eds.), The Oxford History of the Laws of England, vol. 13 (Oxford 2010), 217, 297-302.

25 See his commentary to Agnes Gore’s Case (1611) 77 E.R. 853.

For discussion, see Westen, “Transferred Intent”, 330-31.

Granted, some laws of attempt apply only to serious offences (e.g. indictable offences under the Criminal

Attempts Act 1981, s. 1).

I leave to one side offences of strict liability committed against T.

The situation remains controversial regarding circumstances in certain jurisdictions: R. v Pace [2014]

EWCA Crim 186, [2014] 1 W.L.R. 2867. See further D. Yang, “Recklessness and Circumstances in

Criminal Attempts” (2023) 17 Criminal Law and Philosophy 359.
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In the absence of a generalised offence of reckless endangerment (let alone
negligent endangerment or injury), D will not be liable for any offence in
this scenario unless malice — recklessness regarding causing harm to V in
this example — transfers. This potential liability gap might be thought to
give us good reason to recognise an offence against T, so that D is
convicted of something. But why should this something be a completed
offence against T, rather than an offence of reckless (or even perhaps
negligent) endangerment? Why, in other words, is transferring
recklessness, rather than recognising a distinct offence premised on
reckless endangerment, the answer? It is true that there are sound reasons
to be cautious about the creation of such generalised reckless
endangerment offences.’’ But there are significant reasons (as will be
seen further below) to be suspicious about transfers of fault.*!
Furthermore, even if an answer could be given to the question of why
transferring recklessness is superior to a generalised offence of reckless
endangerment being created, it will not provide any ammunition for the
recycling of malice. If the idea is to convict D of “something”, that need
not self-evidently be offences against V and T.

A variation on the theme of liability gaps concentrates not on the absence
of liability for attempts or endangerment, but on the inability, without
transferred malice, to convict D of an offence of mens rea against T. As
William Prosser puts the point: “The early criminal cases were
understandably preoccupied with mens rea, moral guilt, and the obvious
fact that if the defendant was not convicted there would be no one to
punish for the crime [against T].”*? The view Prosser is sketching here is
doubly unconvincing. First, and most obviously, it presupposes that the
conclusion of the absence of transferred malice is the absence of a
conviction for an offence against T. It may, however, be entirely possible
to convict D of a crime relative to T, if D also had a relevant form of
mens rea in relation to T. For instance, if D was subjectively reckless
regarding killing T, or grossly negligent regarding T, most systems of
criminal law would find a way to convicting D of T’s manslaughter, or
some equivalent offence, if he killed T whilst trying to kill V.

The second difficulty with the view outlined by Prosser is that it is
question-begging, for it presupposes that T has been the victim of
“a crime”, when that is precisely what is under dispute. Consider two
versions of One Shot, One Hit. In the first, D is reckless regarding
causing harm to T. Here, transferred malice is not necessary for us to

30 See R.A. Duff, “Criminalizing Endangerment” in R.A. Duff and S.P. Green (eds.), Defining Crimes:
Essays on the Special Part of the Criminal Law (Oxford 2005), 43.

31 Of course, one might take the view that, despite its lack of justification, a system with a doctrine of
transferred malice and no generalised reckless endangerment offence is preferable to a system that
lacks both features. This is hardly a positive argument for having transferred malice. Thanks to
Patrick Tomlin for this point.

32 W.L. Prosser, “Transferred Intent” (1967) 45 Texas Law Review 650, 653.
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find that a “crime” has been perpetrated against T. In the second, however,
D is not even negligent with regard to causing harm to T. Here, there is a
compelling case for saying that no “crime” has in fact been perpetrated
relative to T (subject to the alternative view outlined in Section III):
actus non facit reum nisi mens sit rea.>

The situation relative to T can be contrasted usefully with the situation
regarding V. Nobody can dispute that there has been a more than merely
preparatory act towards harming V, and that D intended for that harm to
be visited on V. If T is removed entirely from the scenario, that
attempted crime against V remains visible.

In the liability gap arguments surveyed thus far, the impetus is for D to be
convicted of “something”. But losing the ability to do “something” is vague.
There is, however, a more specific cost, at least in a subset of crimes. In
murder, for example, transferred malice avoids D evading a mandatory
“life sentence” in the UK’s jurisdictions.’* Were the law to reject
transferred malice in cases like One Shot, One Hit (where D attempts to
kill V, misses, and kills T) D’s liability would be limited to attempted
murder and manslaughter, and only a discretionary life sentence would be
available to the court. If the mandatory penalty for murder is, nevertheless,
unjust (as mandatory penalties often plausibly are), this is not a strong
argument for forcing it upon a defendant via the doctrine of transferred
malice.’> Note also that, if D is liable for T’s manslaughter, the trial judge
can still (at least in England and Wales) pass a life sentence if that is
warranted. Indeed, the same is true (at least in England and Wales) of
attempted murder,>® and so refusing to transfer malice would not prevent
the punishment being life imprisonment, if appropriate circumstances
surround T’s killing. The type of argument under discussion is also
inapplicable in contexts where there is no mandatory penalty. Indeed, in
England and Wales, transferred malice’s relevance would, if this argument
about mandatory penalties is followed, be limited largely to murder.>’

Of course, in reality, attempters do not tend to receive the same penalties
as completers, even if they are in theory available. Manslaughterers tend to
receive determinate (i.e. non-“life”) sentences.’® But if one dislikes those
outcomes, it would appear that reform of the sentencing of those

w
&

“An act does not make a man guilty of a crime, unless his mind be also guilty”: Haughton v Smith [1975]
A.C. 476, 491 (H.L.) (Lord Hailsham).

Murder (Abolition of Death Penalty) Act 1965, s. 1.

Tomlin, “Accidentally Killing on Purpose”, 335.

Criminal Attempts Act 1981, s. 4(1).

Other contexts where there are mandatory minimum sentences do not seem to give rise to obvious
transferred malice liability. For instance, possession of certain firearms carries with it a minimum
sentence of five years’ imprisonment in England and Wales: Firearms Act 1968, s. 5(1)(a);
Sentencing Act 2020, s. 311, Sch. 20.

See Sentencing Council, “Manslaughter: Definitive Guideline” (2018), available at https:/www.
sentencingcouncil.org.uk/wp-content/uploads/Manslaughter-definitive-guideline-Web.pdf (last accessed
25 September 2023).
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offences (or more generally, as discussed in the next subsection) should be
argued for.* It is not clear why transferred malice is an appropriate tool for
achieving such reform, particularly given the other problems noted in this
article. If transferred malice is unnecessary for this purpose, recycled malice
is, a fortiori, unnecessary.

B. Equal Culpability

Arguments about “avoiding” mandatory sentences lead naturally to a second
major tranche of arguments for recognising transferred malice: that D is
equally culpable whether it is V or T who is harmed.*’ Therefore, D’s
punishment should be identical. After all, D has shown the relevant type
of fault for the completed offence, and has brought about the relevant
type of harm. D’s culpability should be reflected, the argument goes, in
liability for a completed offence against T.

A less popular, but similar, account defends transferred malice on the
basis that D is, through the application of that doctrine, denied the
opportunity to “profit from [their] own wrong, error or mistake”.*! In
One Shot, One Hit, it might be thought that, if D is not liable for
injuring T, he has “profited” from his own error in missing V; he is
liable “only” for an attempt and perhaps, if separate mens rea (for
instance, recklessness regarding harm to T) can be proved relative to T, a
less serious non-fatal offence against the person. Accordingly, the theory
goes, it is necessary to convict D of wounding T, to minimise the impact
of luck on his liability, at least in punishment terms.

The difficulty with both arguments is that, once again, it is difficult to see
why transferred malice is the answer, rather than some more straightforward
alternative. One straightforward reform would reach the same result by
convicting D only of the attempted offence against V. Remove T from the
equation: D shoots at V. At that point, as moral luck sceptics have made
clear repeatedly, we arguably know all that we need to know about D’s
culpability, if we understand that to refer only to D’s faulty reasoning and
lack of sufficient concern for others’ interests.*? If punishment should just
be a matter of culpability, and this is what culpability consists in, then
D should be punished equally whether or not V is injured.*’ The fact that

w
3

This is the ultimate thrust behind Husak, “Transferred Intent”.

See e.g. People v Scott, 14 Cal.4th 544, 545 (CA S. Ct. 1996). Indeed, this is referred to as “the best
explanation” for transferred malice in P.H. Robinson, “Imputed Criminal Liability” (1984) 93 Yale Law
Journal 609, 620, 647.

C. Hall, “A Defence of the Doctrine of Transferred Malice: Its Place in the Nigerian Criminal Code”
(1985) 34 International and Comparative Law Quarterly 805, 809-10. See similarly, People v
Birreuta, 208 Cal. Rptr. 635, 638-39 (CA Ct. of App. 1984).

“Culpability” is, of course, a vague concept in criminal law theory, even if most accounts seem to focus on
the matters mentioned in the body text.

For a particularly clear version of this argument, see L. Alexander and K.K. Ferzan with S.J. Morse, Crime
and Culpability: A Theory of Criminal Law (Cambridge 2009), ch. 5.
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T is injured is, on this account, neither here nor there, unless D had distinct
culpability (warranting distinct punishment) relative to the harm risked
regarding T. On such views, transferred malice reveals only an irrelevant
detail.

Perhaps, however, defenders of transferred malice recognise that a luck-
neutral criminal law is very unlikely to be implemented. To them, transferred
malice might be a “second best” option, that gets us closer to the luck-
neutral ideal, albeit only in a narrow range of cases where D’s action
misfires. The defender of such a position must agree with the argument
outlined above: the issue is really one about the role of luck in
sentencing, and not about a foundational doctrine of -culpability.
Transferred malice is a consolation prize, rather than something worth
defending intrinsically. That is why transferred malice, in this context,
should not be viewed as the superior answer to resolving the more
general question about the role of luck in sentencing.

Any positive argument for transferred malice is thus going to have to find
a home in one of the accounts of punishment that allows differential
sentencing for inchoate and complete offences. For instance, some
theorists argue that we have good reason to reduce punishment for
attempted rather than completed offences, because we are relieved at D’s
failure (and think this point worth marking).** Or perhaps we should not
reflect only culpability in cases of unsuccessful attempts because to do so
would at least risk the State being “cruel”.*> Such relief and leniency
might be argued to be less apparent (or entirely absent) and less
appropriate (or entirely inappropriate) in a case where, although D failed
to harm V’s interests, she managed to harm T’s interests in an identical
manner. We might be relieved that D missed V, but we will not be
relieved to hear that T befell exactly the same harm. We might agree that
it risks cruelty to D to punish her as though she hit V, until we learn that
she hit T in an identical way. Transferred malice allows these points to
be noted in a way that requiring independent proof of fault relative to
T would likely prevent, because that fault is likely to be of a “lower”
order than the one D possessed relative to V. For example, the resulting
conviction is more likely to be one involving recklessness or some form
of negligence, than one involving intention.*®

Once again, however, it is not clear that this conclusion follows. Firstly,
proof of independent fault relative to T would present an independent
ground for punishing D, and would thus alleviate the “discount” for D’s

4 R.A. Duff, “Whose Luck Is It Anyway?” in C.M.V. Clarkson and S. Cunningham (eds.), Criminal
Liability for Non-Aggressive Death (Abingdon 2008), 61.

4 A. Sarch, “Don’t Be Cruel: Building the Case for Luck in the Law” (2022) 23 Journal of Ethics and Social
Philosophy 1.

46 T am assuming here that mens rea concepts exist in a rough hierarchy, with intention being the most
culpable state, recklessness being less culpable and negligence being less culpable still, ceteris
paribus. Cp. US Model Penal Code, s. 2.02(5).
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having failed in the attempt to harm V’s interests. This would, it appears,
allow the law to reach the same sort of result that transferred malice
would push towards. It would do so in a way that does no violence to
regular principles of mens rea, and would accord with (I assume)
common intuition. Secondly, it is not clear why a sentence could not
take account of the fact that D caused harm to others without formally
requiring proof of a completed crime against T.

In short, whatever the “correct” answer is regarding the punishment for
inchoate and completed offences (if there is a “correct” answer), that answer
does not seem to justify the transferred malice doctrine.

The prospects of an equal culpability argument assisting in a defence of
recycling malice are even dimmer. D will not “luckily” escape full
punishment for the offence against V, assuming that is made out.*’
Although it is not always clear what “culpability” means, it would be
odd for a theory of culpability not to recognise, in cases like Neighbours,
that it is more culpable to intend that one’s action kills four people,
rather than one person.*® For instance, if one’s view of culpability is that
it is about the demonstration of a lack of concern for a specific interest,
a person shows more contempt for the value of life if she is willing to
kill four people without justification or excuse rather than just a single
person. Although it is hard to be sure about such matters, presumably it
is more culpable, in cases like One Shot, Two Hits, to intend bodily
injury to two people, rather than one person. The same conclusion
presumably follows in One Shot, One Hit.

Accordingly, if recognising culpability was what transferred malice was
about, then it would seem that the recycling of malice is outright prohibited:
“the purpose of transferred intent is not to multiply criminal liability, but to
prevent a defendant who has committed all the elements of a crime (albeit
not upon the same victim) from escaping responsibility for that crime”.*°

For the same reason that we do not usually charge “successful” murderers
with murder and attempted murder, we should not — if we are serious
about punishment reflecting culpability — seek to convict D of the
attempt to murder V and the completed murder of T.>° To do so would,
illegitimately, suggest that D has two “units” of culpability, rather than
the one that in actuality exists.”! Again, D has shown insufficient regard
for a human life (V’s) in attempting to kill V, but this fact tells us
nothing about D’s regard for an additional life (T’s).

4T People v Birreuta, 208 Cal. Rptr. 635, 639 (CA Ct. of App. 1984).

Indeed, Neighbours might usefully be compared with a case where D intentionally kills V, and then
separately, and through gross negligence, causes the deaths of T1-T3. Neighbours does not seem
“worse”, in any meaningful sense, than this alternative.

4 Ford v State, 625 A.2d 984, 999 (MD Ct. of App. 1993).

50 Dillof, “Transferred Intent”, 506.

Tomlin, “Accidentally Killing on Purpose”, 338.
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An alternative argument would be that the discussion above is
misconceived in its focus. It would hold that it is the aggregate
culpability of an attempted murder and a manslaughter, for instance, that
is equivalent to the culpability required for murder.’> Accordingly, D is
“culpable enough” to be convicted of murdering T. But such accounts do
not convince. Firstly, the main point of transferred malice is that no
independent fault needs to be proved in relation to T, which means that
the prosecution is not required to prove that the separate ingredients exist
before they can be aggregated together in the manner proposed. Even
assuming that transferred malice is limited to foreseeable mishaps
(a point returned to below), manslaughter often requires “more” than
civil negligence (a concept that turns on considerations of
foreseeability).>> Secondly, any such aggregate account appears to
suggest that there is “enough” culpability to support liability being
imposed for a completed offence regarding T. But if this is a genuine
exercise in addition, then the fault involved in the attempted murder is,
indeed, “used up” in constructing the culpability required for a murder
conviction. There is, in other words, no possibility of recycling mens rea.

C. Marking Harms and Wrongs

Culpability is, then, something of a dead end for defenders of transfers and
recycling of malice. Perhaps the theory underlying such doctrines is instead
one concerned with marking harms and wrongs, insofar as these can be
separated from concerns of culpability.>* The doctrine of transferred
malice allows us to mark the harm that befell T, without having to seek
independent mens rea relative to that harm.>

This account founders, but not for the reasons one might initially offer. It
might be objected, for instance, that — outside of regulatory and quasi-
regulatory contexts — the criminal law presumptively prohibits the
criminalisation of bare harm. Actus non facit reum nisi mens sit rea does
not mean that any mens rea will do: the mens rea must typically
“correspond” to the elements of the actus reus.’® A defender of
transferred malice would respond that such correspondence is ensured by
the limits placed on that doctrine: D’s mens rea can only “transfer” to an

52 Robinson, “Imputed Criminal Liability”, 650-51.

For instance, in English criminal law, the negligence must be “gross” (and other conditions must be
satisfied): R. v Adomako [1995] 1 A.C. 171 (H.L.).

For discussion, see F. Stark, “Tort Law, Expression, and Duplicative Wrongs” in P.B. Miller and
J. Oberdick (eds.), Civil Wrongs and Justice in Private Law (Oxford 2020), 441, 442-46.

See the discussion in Ashworth, “Transferred Malice”, 89.

For discussion of the possible forms of such correspondence, see V. Tadros, Criminal Responsibility
(Oxford 2005), 93-95. As well as strict liability, an exception is “constructive” liability. For
discussion, see F. Stark, “Deconstructing Constructive Liability” [2023] Crim. L.R 115. Tellingly,
“constructive” liability and transferred malice have a similar origin in finding the implied malice
required for murder: Ritz, “Felony Murder”, 170-71. See also Ashworth, “Transferred Malice”, 78-79.
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instantiation of the actus reus of the same offence.’’ Critics of transferred
malice cannot help themselves to the assumption that correspondence
does not work like this, because D’s mens rea must relate to a specific
individual.

The problem is, instead, that the criminal law is, at least ostensibly,
concerned with wrongful harms.® We might quibble over whether D has
necessarily wronged T in transferred malice cases,’” because that depends
on one’s conception of wrongdoing. If wrongdoing means acting
contrary to the balance of reasons (ignoring excluded reasons, for the
moment),®’ then it is possible to say that D had reason not to shoot in
One Shot, One Hit because of the chance of hitting T (even if, on some
views, D was unaware of T’s presence).®’ Other theorists conceive of
wrongs as breaches of duties, and would demur if a duty of D to T% was
imposed in situations where the resulting harm to T was unforeseeable.®
The basic thought is that D could not hope to comply with such a duty,
and thus the duty demands the impossible (and should not be recognised).

Theorists critical of transferred malice often allege that the doctrine covers
unforeseeable harms.** Despite this, real cases of such phenomena are rarely,
if ever, cited. Andrew Ashworth wonders® about the case of Agnes Gore,*
where D poisoned V’s medicine, intending that V would consume it and die.
V took some of the medicine and became sick, as did another person, T, who
tried the medicine. T returned the medicine to the apothecary and complained
about its quality. To protect his reputation, the apothecary consumed the
medicine and died. Ashworth asks whether this precise course of events
could have been foreseen by Gore, but it is not clear why this is the
correct question. Is the better question not whether it is foreseeable that
someone other than V would consume the electuary and be killed?®’ Of
course, there is no clear answer to this question, but it does give rise to
doubts about the limits of transferred malice.

57 See, famously, R. v Pembliton (1872-75) L.R. 2 C.C.R. 119. Cf. R. v Grant [2014] EWCA Crim 143

(intention to kill apparently implies an intention to cause serious bodily harm).

For useful engagement with this point, see A. Cornford, “Rethinking the Wrongness Constraint on

Criminalisation” (2017) 36 Law and Philosophy 615.

Dillof, “Transferred Intent”, 535.

On which, see J. Raz, Practical Reason and Norms, 2nd ed. (Princeton 1990), ch. 1.

See the discussion in J.J. Thomson, The Realm of Rights (Cambridge, MA 1992), ch. 9.

In all of the cases discussed above, D has a decisive reason not to engage in the relevant conduct, but this

is because of the intended harm to V, and nothing to do with T. It is submitted that it would be to stretch the

idea of wrongdoing too far to say that, whenever D acts in breach of a duty to anybody, he is answerable

for all relevant harm that results.

For a useful discussion, see J. Oberdiek, Imposing Risk: A Normative Framework (Oxford 2017), 49-58.

E.g. Prosser, “Transferred Intent”, 650. This is also the foundation of Shachar Eldar’s proposal that

transferred fault is most sensibly limited to cases of reasonably foreseeable harm to T: S. Eldar, “The

Limits of Transferred Malice” (2012) 32 O.J.L.S. 633.

Ashworth, “Transferred Malice”, 83.

% Agnes Gore’s Case (1611) 77 E.R. 853.

67 Cf. causation cases where the question is whether the type of event was foreseeable, not its precise
instantiation: e.g. R. v Maybin, 2012 S.C.C. 24, [2012] 2 S.C.R. 30.
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Some theorists assume that unforeseeable harms would not be covered by
the doctrine.®® This caution is wise. Even if one might quibble about Gore,
the harm that befell T in real cases of transferred malice was typically readily
foreseeable to a person in D’s position. In such cases, there might be the
foundation of a duty on D towards T, and a conception of negligence
regarding the harm to T, and that would be enough to suggest, on this
type of account of wrongdoing, that D has wronged T.%” The fact that
D was at fault regarding an identical harm relative to V would, I assume,
support the argument that D’s unleashing the relevant risk on T was
unjustified.”

What good can come, however, of marking this negligence through
conviction for a crime that requires intention or (subjective) recklessness?
To do so inflates D’s culpability, relative to T, in a way that misrepresents
the situation, all (the argument goes) in the name of marking (accurately)
what happened to T.”! If negligently harming others is thought sufficiently
culpable to warrant such conviction, such an offence should be created.
Although the fact that D had mens rea regarding V might be a useful
factor in assessing whether such negligence is made out on the facts, and
might indeed be a useful factor to use to limit the reach of such
negligence in the criminal law, the doctrine of transferred malice does not
seem to follow smoothly from these facts.

There are further senses in which it might be alleged that transferred
malice misrepresents D’s wrongdoing. If D has risked foreseen or
foreseeable harm to T without adequate justification, and the harm has
arisen, D has, in Antony Duff’s terms, endangered T.”> But transferred
malice often allows us to take the atfack against V and act as though it
was directed against T. The significance of the attacks versus
endangerments distinction is, as with many of the core concepts in this
area, contested.”> There is a doubt, then, over whether the criminal law
should have any truck with it. But, if it should, the failure to note the
distinction is yet another argument against transferred malice.

The above discussion provides reasons to doubt that transferred malice is
supportable on the basis that it marks wrongs appropriately. The doctrine
seems to allow for the marking of bare harms that would otherwise not
concern the criminal law, or the miscommunication of wrongs that would

% A point noted by Westen, “Transferred Intent”, 331.

% At least in the “plain man’s view of justice”: G. Williams, Criminal Law: The General Part, 2nd ed.
(London 1961), 133. This will not convince all commentators, because they think duties relate to
individuals, rather than general categories of person: Dillof, “Transferred Intent”.

See similarly the argument about constructive liability in Stark, “Deconstructing Constructive Liability”.
On labelling and transferred malice generally, see J. Horder, Homicide and the Politics of Law Reform
(Oxford 2012), ch. 7.

R.A. Duff, Answering for Crime: Responsibility and Liability in the Criminal Law (Oxford 2007), ch. 7.
For a particularly critical view, see K.K. Ferzan, “The Structure of Criminal Law” (2009) 28 Criminal
Justice Ethics 223, 229-31.
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otherwise concern the criminal law, and there is, perhaps unsurprisingly, yet
to be a convincing case put forwards for doing these things.

Further difficulties for transfers of malice arise when consideration turns
to the recycling of malice. Initially, the recycling of malice might be thought
to be a good thing, because it could mark a wrong that a bare transfer, where
mens rea is “used” up, would fail to. Although it is controversial whether
putting others at risk is a harm,’* it is uncontroversial that putting others
at risk, without adequate justification, is a wrong. Allowing recycling of
malice would mark this point. It would, however, mark that point
repeatedly (and, accordingly, in excess of D’s culpability) where multiple
instances of the actus reus materialise, as in One Shot, Two Hits, and
Neighbours. We cannot, in other words, properly mark wrongs and
culpability if we allow the recycling of mens rea.

A defender of transferred malice might demur at this point. As Patrick
Tomlin points out, a theory of criminal responsibility that marked the
harm (and wrong) done to T, but not to V, would be deficient because it
would “erase one of [the] victims from the moral description” of what
D did.” This, then, could be an argument in favour of recycling D’s
malice: the wrongs (and potentially the harms) done to V and T can be
marked. But this argument for recycling depends on the soundness of the
reasons for fransferring malice, and those have been doubted above, and
are — tellingly — doubted by Tomlin.

Tomlin contends that V has an interest in having the attack against her
noted authoritatively by the criminal law.’® If the criminal law
concentrates only on the completed crime against T, it unfairly labels
(or rather fails to label) what D did to V, it deletes the victim-centred
wrong against V.”7 Although fair labelling tends, in criminal theory, to be
thought of as primarily of concern to defendants, it is plain that V also
has an interest in having D’s attempt against her labelled (and labelled
accurately).”® Additionally, the public has an interest in the label applied
to D’s conduct being accurate, rather than the product of fiction.”” And
those claims are plausibly stronger than T’s in having a crime
constructed against her.

These arguments provide good reasons to recognise the crime that has
been perpetrated against V in preference to utilising D’s mens rea in
relation to V to construct a crime against T. Again, then, the view that
D should be found liable for attempting to cause harm to V, and that any
offence against T should be looked at separately, is superior.

74 A useful overview is provided in Oberdiek, Imposing Risk, ch. 3.

75 Tomlin, “Accidentally Killing on Purpose”, 338.

% Tbid., at 337.

77 See ibid., at 343—49.

8 See J. Chalmers and F. Leverick, “Fair Labelling in Criminal Law” (2008) 71 M.L.R. 217, 235-37.
7 Ibid., at 226-29.
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One can imagine accounts of transferred malice that seek to overcome
these difficulties by disputing the claim that it is always inappropriate to
prefer T over V in terms of the criminal law’s authoritative judgments. For
instance, in relation to One Shot, One Hit, it could be argued that it is
appropriate to mark the full crime against T, rather than the attempt
against V, because T has been more seriously affected by D’s conduct than
V. In One Shot, Two Hits and Neighbours, however, each individual T is
not affected more severely than V, and so the crime against V should be
marked. This view seems, however, to merely repeat the error noted above
of concentrating on the harm to T, rather than the wrong to V.

Another response to Tomlin, which again would distinguish One Shot,
One Hit from the other cases discussed above, would point out that what
occurred to T (serious injury) is closer to what D intended to happen
than what happened to V (no injury). It is, accordingly, more appropriate
for the criminal law to focus on what happened to T, via the doctrine of
transferred malice.? This seems, however, to concede that what we are
concerned with is not the reality of what D did, and the wrong against V,
but instead with a fictionalised account of what D did to T. This violence
to fair labelling should not be done without strong justification, and it
has been doubted above that transferred malice has any such foundation.

D. Recycling Malice: Conclusion

The main arguments in favour of transferred malice, insofar as these go
beyond bare intuition, have been discussed. The conclusion is that no
account of transferred malice convincingly supports recycling malice. In
consequence, defenders of transferred malice, and convictions for
completed offences regarding third parties, seem forced to conclude that
D is not liable for an attempted offence against V in One Shot, One Hit,
and is not liable for a completed offence against V in One Shot, Two
Hits, or in Neighbours.

These conclusions are, however, deeply counter-intuitive, and — as noted
above — transferred malice is often defended on the basis that it accords with
intuition. One thing everyone seems to agree on is that D attempted to cause
harm to V. Removing T from the scenario entirely demonstrates the
correctness of that position: the offence against V would remain plainly
visible. Accordingly, ignoring that attempt and convicting only of the
harm to T in One Shot, One Hit is unrepresentative of reality in a way
that should concern us. V is removed from the formal legal narrative of
what D did.®' There is no convincing explanation why, in One Shot, Two

80 T am grateful to an anonymous reviewer for suggesting such an account, which will be returned to below in
relation to “abolitionist” theories.

81" For discussion, see Tomlin, “Accidentally Killing on Purpose”. Tomlin assumes throughout that there will
be no attempts liability where malice does transfer.
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Hits, for example, it would be the offence against V that would be passed
over in favour of constructing an offence against T. Differences in
sentencing practice are not sufficient reason, as argued previously.

If recycled malice cannot be defended, transferred malice becomes even
more suspect, and there is more cause to abandon that doctrine.

This does not, however, mean that one is bound to accept the argument
that malice can never be recycled. Writers have, for a long time, doubted
whether there is in fact any “doctrine” of transferred malice. Instead,
there is just a legally immaterial mishap along the way to the
commission of an actus reus accompanied by the appropriate form of
mens rea. In the next Section, it will be seen that such views could
conceivably support the recycling of malice, but fall prey to many of the
objections above. They thus fail to provide an unproblematic alternative
theoretical home for former endorsers of transferred malice.

III. RECYCLING FOR ““ABOLITIONISTS”

A common argument, which Douglas Husak has termed “abolitionist”,%? is
to the effect that there is no “doctrine” of transferred malice, even in cases
like One Shot, One Hit. On such views, there is actus reus and there is mens
rea: a human being has been injured in the relevant way, and the defendant
intended to injure a human being in that manner. The fact that the human
being was a different one to the person D intended to injure makes, on
this view, no legal difference.®

On such views, there is, it is maintained, no need to transfer malice. In
theory, there is no need to recycle malice. One can imagine a brand of
“abolitionism” that sets the ambit of the defendant’s criminal liability as
the actus reus: every time that the actus reus occurs against a viable
target (for instance, a human being, or property belonging to another
person), concurrent mens rea relating to the relevant subject matter of the
actus reus results in liability. In result crimes (which transferred fault is
most often relevant to), causation seems to be the limit on liability. “The
intention follows the bullet”®* as far as the relevant causal path goes.®

On such views, there is no problem in convicting D of both attempted
wounding and wounding in One Shot, One Hit, and no problem with
two convictions for wounding in One Shot, Two Hits, or four convictions
for murder in Neighbours. There is also no problem in convicting D of

82 Husak, “Transferred Intent”, 65-67. The distinction is elaborated upon in Eldar, “Limits of Transferred

Malice”.

For examples of such views, see R.M. Perkins, “A Rationale of Mens Rea” (1939) 52 Harvard Law
Review 905, 928; J.J. Child et al., Simester and Sullivan’s Criminal Law: Theory and Doctrine, 8th
ed. (Oxford 2022), 187-91.

State v Batson, 96 S.W.2d 384, 389 (MO Sup. Ct. 1936).

Transferred fault can also apply to conduct and circumstances, though it is rarely discussed in such
contexts. For brief comments, see Eldar, “Limits of Transferred Malice”, 657.
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three counts of arson when he recklessly sets fire to property X, and the fire
spreads to properties Y and Z.

Of course, core difficulties that told against the recycling of malice under
justifications for transfers of malice apply with equal force here. D is
culpable for X, and held liable for, and punished for, X4+Y. Y may
outstrip X in severity massively. To continue the example of a fire
spreading, consider where D sets fire to some newspapers to keep warm
one night, expecting them to eventually extinguish themselves on some
concrete. The fire spreads to a nearby plastic bin, and then to a shop,
causing £1 million worth of damage.®® Assuming that the newspapers
were “property belonging to another”,’’ a fairly trivial act of arson seems
to become multiple serious instances of arson.®® The lack of concern for
others’ property rights that D showed in his choice to start the fire is
very far removed from the lack of concern for others’ property rights that
a decision to set fire to the buildings would have demonstrated. Once
they get going, this type of “abolitionist” argument seems difficult to
stop.” The fact that the recycling of fault is not noted as expressly as it
is by defenders of transferred malice is hardly a merit of such views.

It is not clear, on such “abolitionist” views, what justifies punishing D to a
greater extent than in a situation where he succeeds only in bringing about
what his mens rea stretched to. Granted, the trial judge will often (mandatory
sentencing regimes aside) be able to make the sentences for each offence
run concurrently, in a manner that, ultimately, results in D’s punishment
being the same as it would have been for one crime. But D’s record will
misrepresent his culpability, which brings up another objection: this
variety of ‘“abolitionism” also runs into problems of potential unfair
labelling, the further the actual outcome is from what D intended or
anticipated.”® Until causation is exhausted, culpability can seck out
relevant instances of an actus reus. If, ultimately, the justification for this
kind of “abolitionist” view is that we should mark the consequences of
the defendant’s acts, the objections to transferred malice (discussed
above) once again apply with equal force.”! If one wishes to increase D’s
punishment, and the severity of one’s labels, one should have to prove
independent culpability relative to the harms caused by D’s behaviour.

86 Cf. R. v G and Another [2003] UKHL 50, [2004] 1 A.C. 1034. The defendants’ convictions were quashed
because the trial judge misdirected the jury on the legal definition of recklessness, but if the trial judge had
allowed the jury to find that the intention to cause property damage to the newspapers was a relevant
intention in relation to each independent act of property damage through fire, would the convictions
have been properly returned?

As required by the Criminal Damage Act 1971, s. 1(1).

Cf. R. v Cooper and Wicks (1833) 172 E.R. 1087, and contrast Byrne v H.M. Advocate 2000 J.C. 155.
State v Ramsay, 56 P.3d 675, 681-82 (Alas Ct. of App. 2002).

See Horder, Homicide, 194-95.

See similarly Ashworth, “Transferred Malice”, 84. See further J. Edwards and A. Simester, “Crime,
Blameworthiness, and Outcomes” (2019) 39 O.J.L.S. 50.
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Ultimately, then, the main advantage this variety of “abolitionist” view
has over transferred malice is that it can, coherently, explain why
multiple convictions can follow in the hypothetical cases discussed
above. Bare coherence is not enough to overcome the doubts about this
brand of “abolitionist” view in such scenarios, and it should be noted
that such “abolitionism” works only by largely defining away the
relevant problem.

This unsatisfactory form of “abolitionist” thought can be contrasted with
another, which might — given the theme of recycling — be branded “single
use abolitionism”. On this type of account, D’s intention to harm a person
(for example) can only be utilised once, after which it is irrelevant to D’s
criminal liability. Such an account faces the same dilemma as the
defender of transferred malice: is D’s mens rea regarding V employed to
find liability relative to the actus reus against V, or is the actus reus
against T to be married with the relevant mens rea? If the choice is to
“use” the mens rea against T, some account needs to be given of why
this is appropriate.

One suggestion could be that, where various actus reus elements are
provable, prosecutors should elect to prove the one that most closely fits
D’s mens rea.”’ Accordingly, in One Shot, One Hit, the prosecutor has
an attempted section 18 offence’s actus reus (against V) and a completed
section 18 offence’s actus reus (against T). D’s intention was to cause
grievous bodily harm, and the actus reus regarding T more closely
reflects this intention. Accordingly, the prosecutor should elect to prove a
section 18 offence relative to T. In the other cases discussed above,
where V suffered the harm intended by D, there is then no imperative to
prefer an offence against T.

Once more, however, this account seems to be overly concerned with the
harm done to T, rather than the wrong done to V, in cases like One Shot, One
Hit. Although the “single use abolitionist” is not engaging in the same
fiction as the defender of transferred malice, this is again largely because
the problem has been defined away, rather than solved. To convict D of
a completed offence against T, whilst ignoring the attempt against V, is
to once more engage in unfair labelling.

In sum, “abolitionism” does not provide an unproblematic home for the
erstwhile defender of transferred malice.

IV. CoNcLUSION

It has been contended that the arguments for transferred malice do not
support the recycling of malice. Accordingly, supporters of transferred
malice, at least if they aspire to any sort of intellectual coherence, must

2 T am grateful to an anonymous reviewer for suggesting this argument to me.
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either accept that a “transfer” “uses up” D’s mens rea, and counter-
intuitively, and problematically, ignore D’s offence against V, or accept
the arguments of the critics of transferred malice and find D liable for an
offence against V and seek independent fault relative to the actus reus
that befell T. “Abolitionists” will need to either bite the bullet that their
account inflates D’s culpability and punishment through “recycling”, or
face the same dilemma regarding the preference of T over V.

Hypothetical scenarios are often neat, and the problem identified in this
article risks being seen as theoretical. Furthermore, it might be thought
that transferred malice is a niche doctrine, with little real-world
application.”® In closing, it is useful to consider two relatively-recent, real-
world cases that show what is at stake, and to allow readers to test more
fully their intuitions.”*

Arkan Ali, Hawkar Hassan and Aram Kurd conspired to blow up their
convenience store to claim insurance money.”> They did not trust Viktorija
Ijevleva, who knew of the plan, to keep quiet about it. The conspirators
arranged for Ijevleva to be in the premises when they exploded. Ijevleva
was killed in the blast, as intended. The explosion was, however, so
violent that it destroyed the residential property above the shop. Inside
were Mary Ragoobar, her sons Shane and Sean, and Shane’s girlfriend
Leah Reek, who was visiting for the evening. All four were killed.

Ali, Hassan and Kurd were convicted of five counts of murder.

If the intention to kill Ijevleva can be recycled, then the conspirators are
straightforwardly liable for murder in relation to every death their actions
caused. If, however, no such recycling can take place, and a defendant’s
mens rea is “spent” if his intended purpose is achieved, the conspirators’
multiple convictions for murder are more problematic. Under English
law, the defendants would need to be proved to have intended to kill or
cause grievous bodily harm to the occupants of the residential property,”®
and that would seem unlikely. They presumably did not view the
occupants’ deaths as a success condition of their insurance scam
(compare Ijevleva’s death).”” That would appear to leave the prosecution
having to sustain a difficult argument to the effect that it was virtually

9 Cf. Horder, Homicide, 193.

Readers in the UK might also think of Thomas Cashman, who fired a bullet into a residential property that
his intended target, Joseph Nee, had taken refuge in. The bullet went through a door and killed Olivia
Pratt-Korbel. Cashman was convicted of both Nee’s attempted murder and Pratt-Korbel’s murder. The
trial judge found that, although the premeditated nature of the attack would have justified a “whole
life order” had Nee been killed, a life sentence with a minimum term of 42 years’ imprisonment was
more appropriate because Pratt-Korbel had been killed instead. See Mrs. Justice Yip’s sentencing
remarks, available here:  https://www.judiciary.uk/wp-content/uploads/2023/04/Cashman-Final-
Sentencing-Remarks.pdf (last accessed 15 September 2023).

See BBC News, “Leicester Explosion: Three Men Jailed for Murdering Five People”, available at https://
www.bbc.co.uk/news/uk-england-leicestershire-46865455 (last accessed 25 July 2023).

% R. v Cunningham [1982] A.C. 566 (H.L.).

R.A. Duff, Intention, Agency and Criminal Liability: Philosophy of Action and the Criminal Law (Oxford
1990), 61.
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certain that the blast would at least seriously injure the occupants, and that
the conspirators appreciated this fact.”® Otherwise, the prosecution’s main
arguments would be that the defendants should be liable for the
manslaughter of the occupants of the flat, perhaps on the basis of an
unlawful and dangerous act,”” or on the basis of gross negligence.'”
Such manslaughter convictions appear likely to be returned, and — on the
argument presented above — should have been returned.

In a second, real-world example of the problem explored in this article,
Nathaniel Grant chased Roshaun Bryan into a convenience store, and fired
two shots, intending to kill him.'°! Bryan was unhurt, but one bullet hit and
paralysed five-year-old Thusha Kamaleswaran, and the other hit and
wounded Roshan Selvakumar. Grant was convicted of attempting to
murder Bryan and, using the doctrine of transferred malice, wounding
Kamaleswaran and Selvakumar with intent to cause grievous bodily
harm.!? Assuming that the Court of Appeal was correct to reject Grant’s
argument that an intention to kill does not include, logically, an intention
to cause grievous bodily harm, and that mens rea can be recycled, the
resulting convictions are capable of explanation. (Indeed, Grant perhaps
got off lightly, as recycling his intention to kill Bryan could presumably
have resulted in three convictions for attempted murder.'®) But what is
still required is an explanation as to why this does not involve
illegitimate “double counting” of Grant’s culpability.

A rejection of the idea of recycling malice, and full invocation of
transferred malice, results in two convictions for attempted murder
(maximum sentence: life imprisonment), and one conviction for
malicious wounding (maximum sentence: five years’ imprisonment) —
assuming that the prosecution could prove recklessness regarding the
causing of some harm to other people within the shop.! This deeply
counter-intuitive outcome would differentiate between Grant’s liability
for the injuries sustained by Kamaleswaran and Selvakumar, and for no
good reason. A rejection of transferred malice, in addition to a rejection
of recycled malice, would result in a conviction for attempted murder,

%8 R. v Woollin [1999] 1 A.C. 82 (H.L.).

% In English law, at least, “transfers” of malice are doctrinally unnecessary in relation to such manslaughter
cases because there is no requirement that the underlying crime was “aimed at” anybody in particular:

Attorney-General s Reference (No. 3 of 1994) [1998] A.C. 245.

100 Strictly, the defendants would need to be proved to have owed the occupants of the property a duty of

care (which the courts rarely struggle to impose), breached that duty in the face of a serious and obvious

risk of death, and demonstrated gross negligence: R. v Rose [2017] EWCA Crim 1168, [2018] Q.B. 328.

R. v Grant [2014] EWCA Crim 143.

102 Offences Against the Person Act 1861, s. 18.

103 For doubts, see D. Ormerod and K. Laird, Smith, Hogan, and Ormerod’s Criminal Law, 16th ed. (Oxford
2021), 127.

104 Offences Against the Person Act 1861, s. 20; R. v Savage, R. v Parmenter [1992] 1 A.C. 699 (H.L.). Of
course, s. 20 is an offence of “constructive” liability. Even if that were not the case, however, it is possible
that Grant could have been convicted. It seems impossible for him to have been aware of the risk that a
bullet would hit someone other than his target, and yet be unaware of the risk that this would result in
grievous bodily harm to the person hit.
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and two convictions for malicious wounding (making the same assumption
about recklessness regarding the causing of some harm). Again, it is
submitted that these were the appropriate conclusions, despite any
intuitive pull towards increasing the severity of the offences against the
two shot persons, particularly when one was a young child.

This is an area replete with intuition-based judgments, and ultimately
“knock down” arguments should not be expected.'” It is nevertheless
suggested that the puzzle of whether malice can be recycled gives yet
further reason to reject both transferred malice and “abolitionism”.

105 See, in a similar vein, Husak, “Transferred Intent”, 71; S. Eldar, “Examining Intent through the Lens of
Complicity” (2015) 28 Canadian Journal of Law & Jurisprudence 29, 33-34.
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