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StruCtural Abstract: In this manuscript, “Intersectional

° Structural Stigma, Community Priorities, and
Stlgm a Opportunities for Transgender Health Equity,”

9 Poteat and Simmons outline the legal and policy
barriers that impede efforts to end the HIV epi-

°
Communll 57 demic among transgender people in the South.

They present qualitative and quantitative data
from a community engaged research study con-

Prlorltles, and ducted with transgender adults and other key

PR stakeholders as well as finding from an analysis
Opp Ortunltle S of policies impacting transgender people in both

states. Violence prevention and decriminalization
are highlighted as key policy initiatives that would

fOI‘ I r ansgender advance health equity for transgender people.
Ith ]
°
Health Equity: ...
° ° Transgender and gender nonbinary (trans) individu-
Flndlngs frO I I I als — defined as people whose gender differs from

. their sex assigned at birth — experience significant
TRANSf health inequities. A growing number of studies have

Ormln g identified disparities in access to health care, mental
and physical health, and a variety of specific health

the C arOIin aS conditions, including HIV.! Nationwide, an estimated

9% of trans people are living with HIV compared with
0.3% of the general U.S. population. Estimates by

Tonia Poteat: and Ames gender indicate that 14% of trans women and 3% of

trans men are living with HIV, with Black and Latine
Simmons: populations bearing the brunt of the epidemic. An

estimated 44% of Black trans women and 26% of
1: UNIVERSITY OF NORTH CAROLINA-CHAPEL HILL, trans Latinas in the U.S. are living with HIV.2 The
CHAPEL HILL, NC, USA; 2: DUKE UNIVERSITY, DURHAM, majority of Black and Latine transgender people with
NC, USA. HIV reside in the South, a geographic and cultural
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region defined by the U.S. Census bureau as Alabama,
Arkansas, Delaware, the District of Columbia, Florida,
Georgia, Kentucky, Louisiana, Maryland, Mississippi,
North Carolina, Oklahoma, South Carolina, Tennes-
see, Texas, Virginia, and West Virginia.?

This article intends to show that these racialized
and gendered health inequities are related to interwo-
ven precarity across the lives of transgender people,
not only in the delivery of healthcare, but also includ-
ing discrimination in employment, housing, and pub-
lic spaces and services. The impact of these precari-
ous conditions is compounded for Black, Latine, and
other people of color due to structural factors such
as laws and policies that ultimately increase HIV
vulnerabilities.

lic accommodations.® Even more startling, in SC, 24%
of trans people surveyed reported verbal harassment
in public accommodations, and 1% reported physical
assault in public accommodations.™

Widespread healthcare discrimination creates bar-
riers to engagement in care, including HIV prevention
and treatment. Discrimination is particularly prob-
lematic for trans people in the southern U.S. where
few legal protections exist and denial of healthcare
services for trans people is more common than in
other regions.’2

In the Transgender Law Center’s recent Southern
Trans Report, 44% of trans participants identified pri-
mary and HIV-inclusive health care as the top issue
impacting the trans community.’® Of the 233 trans

This article intends to show that these racialized and gendered
health inequities are related to interwoven precarity across the lives of
transgender people, not only in the delivery of healthcare, but also including
discrimination in employment, housing, and public spaces and services.
The impact of these precarious conditions is compounded for Black, Latine,
and other people of color due to structural factors such as laws
and policies that ultimately increase HIV vulnerabilities.

Employment discrimination limits income genera-
tion opportunities for many trans people. For exam-
ple, 15% of transgender NC respondents* and 10% of
transgender SC respondents® in the 2015 U.S. Trans-
gender Survey (USTS) reported being unemployed,
while the U.S. unemployment rate at that time was
5%. Relatedly, 29% of transgender North Carolin-
ians reported living at the poverty level in 2015, com-
pared to the U.S. poverty rate of 14% at the time of
the survey.¢ Likewise, 28% percent of transgender
South Carolinians reported living at the poverty level
in 2015.7 Limited income generation often results in
high rates of survival sex work. Trans people are often
constrained to street-based sex work where the ability
to negotiate condom use is limited and exposure to the
criminal legal system is high.

Lack of predictable income makes secure housing
harder to obtain for transgender people. Almost one-
third of trans North Carolinians in the 2015 USTS
reported experiencing homelessness at some point in
their lives,? and over one-third of trans South Carolin-
ians had experienced homelessness during their lives.?
Houselessness often means spending more time in
public places and spaces. For example, 16% of trans
North Carolinians reported verbal harassment in pub-
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South Carolinians who participated in the 2015 USTS,
37% of individuals who had seen a health care pro-
vider in the prior year reported at least one negative
experience related to trans stigmatization, including
refusal of treatment, verbal harassment, assault, or
having to teach the provider about transgender people
in order to get appropriate care.”* In the prior year,
22% of participants did not seek healthcare when
needed due to fear of mistreatment.'> Data are similar
for the 686 transgender North Carolinians surveyed:
29% reported at least one negative experience in the
previous year, and 26% did not seek care due to fear of
mistreatment.'® The particularly heavy burden of HIV
borne by Black and Latine trans people in the South
as well as the challenging sociostructural environment
for trans individuals in the southern U.S. necessitates
a deeper and broader understanding of the barriers in
access to gender-affirming care as well as opportuni-
ties to inform change that will improve the health of
trans people in the region.

Introduction to TRANSforming the
Carolinas Project

TRANSforming the Carolinas was a research project
led by investigators at the University of North Caro-
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lina — Chapel Hill (UNC), the University of North
Carolina — Charlotte (UNCC), and the University
of South Carolina (USC). The National Institutes of
Health (NIH) funded the study via a supplement to
the UNC Center for AIDS Research as part of the
federal “Ending the HIV Epidemic: A Plan for Amer-
ica (EHE),” a ten-year initiative to reduce new HIV
infections by 90 percent by 2030. The objective of
TRANSforming the Carolinas was to identify region-
ally relevant, structural, social, and individual drivers
of disparities in health care access — particularly HIV
prevention and care — among trans people of color in
North Carolina (NC) and South Carolina (SC). Find-
ings from the study are intended to inform policy
and practice interventions to improve healthcare for
transgender people of color by addressing their self-

identified needs.?”

Study investigators used four methods to identify
and prioritize potential strategies to address HIV
among trans people in NC and SC: individual key
informant interviews, an online survey, policy analy-
sis, and focus groups. The 12 key informant interviews
were held via videoconference with medical provid-
ers, social service providers, public health officials,
and policy makers in NC and SC. During the inter-
views, participants described existing barriers and
challenges to engaging trans people of color in health
and social services as well as potential strategies to
improve engagement. Trans adults aged 18 and older
in NC and SC (N=124) consented to participate in the
self-administered survey; and 101 completed all ques-
tions. The survey assessed HIV risk and testing behav-
iors, barriers to and facilitators of engagement in HIV
prevention and treatment services, experiences of
stigma and discrimination, access to gender-affirming
care, and community priorities for intervention. Four
focus groups with a total of 12 individuals were held
via videoconference with trans community members
in NC and SC. During the group discussions, we con-
ducted a community asset mapping exercise to facili-
tate identification of available resources to address
barriers to HIV prevention and care identified during
the survey and key informant interviews. The policy
analysis used a standardized search and abstraction
form to develop an inventory of laws and policies in
NC and SC that pose barriers to fully engaging trans-
gender people of color in HIV prevention and care
services. The review and analysis were not limited to
HIV laws but included any laws and policies that may
increase stigma, impact access to gender affirmation,
or disproportionately impact gender minorities and

ethnic and racial minorities.

TRANSGENDER HEALTH EQUITY AND THE LAW ® FALL 2022

Highlights from the Survey Results

The average age of participants was 32 years with
a range from 18-81 years of age. Gender identities
included 39% trans men, 31% trans women, 25% non-
binary, and 5% who preferred not to answer. 36% of
respondents identified as White, 31% as Black, 20% as
multiracial; 14% reported Latine ethnicity, regardless
of racial identity. Of the 83 participants who reported
having an HIV test, 11% reported testing positive. All
of the participants with HIV were Black (89%) and/
or Latine (11%). More than half of all participants
reported experiencing some type of violence related to
their gender identity. Six out of every 10 respondents
had been homeless at some point in their lives. Less
than one third were employed full-time; 8% were full-
time students. A remarkable 51% reported a current
income below the federal poverty level. Sixty percent
reported having no identity documents that listed
the correct gender. Of the 81 participants with health
insurance, 52% reported that their insurance covered
gender-affirming hormone therapy, but only 19%
reported that gender-affirming surgery was covered
by their insurance. Sixty-five percent had attempted
to get gender-affirming care in the prior 12 months; of
those, 72% were successful in getting care.

Highlights from the Policy Analysis

The policy research phase of TRANSforming the Car-
olinas consisted of an assessment of laws and policy
that may create barriers to ending the HIV epidemic
for transgender people of color in NC and SC. This
report provides a high-level assessment of policy at
the state and municipal levels in both states, taking a
broad, systems-level approach.

At the municipal level, this policy analysis only
looked at the city of Charlotte in NC, because Char-
lotte was the only jurisdiction in NC that received a
grant for Ending the HIV Epidemic. Although the
entire state of SC received a grant for Ending the HIV
Epidemic, for purposes of this project, the SC cities
whose policies were analyzed included Charleston and
Columbia. Other municipalities in SC have enacted
ordinances protecting sexual orientation and gender
identity that were not included in this analysis.

This phase of the research did not attempt to cap-
ture the lived experience of trans people in NC and SC,
which was the focus of later phases of the research proj-
ect described elsewhere in this article. Before diving
into the results of the policy research, we first defined
who are transgender people of color in NC and SC.

An estimated 29,800 trans people of color live in
NC. This number was derived by adding the Williams
Institute’s June 2022 population estimates of 15,700
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Black trans North Carolinians; 2,100 Asian trans
North Carolinians; 8,200 Latine trans North Carolin-
ians; and 3,800 trans North Carolinians of all other
race/ethnicity groups except White.’® Approximately
0.87% of NC’s adult population identifies as trans.”
However, this figure is likely underreported as there
are likely many more trans people in NC who do not
openly identify as trans due to risks of harassment,
intimidation, and violence.

An estimated 7,600 trans people of color live in
SC. This number was derived by adding the Wil-
liams Institute’s June 2022 population estimates of
5,400 Black trans South Carolinians; 300 Asian trans
South Carolinians; 1,300 Latine trans South Carolin-
ians; and 3,800 trans South Carolinians of all other
race/ethnicity groups except White.20 Approximately
0.47% of SC’s adult population identifies as trans.2!
Similar to NC, this figure is likely underreported due
to fear of harassment, intimidation, and violence as an
openly trans person.

To broadly summarize the policy research, both NC
and SC have significant legal and policy barriers to
ending the HIV epidemic for trans people that are
described below. In order to illustrate these conclu-
sions, we present an analysis of the civil rights policy
generally in each state; each state’s criminalization
of identities such as living with HIV, using syringes,
and engaging in sex work; and the health policy that
makes it more difficult for trans people of color to
get care. Finally, because some conditions of living
known as social determinants of health create health
disparities,?? we detail below each state’s policy pos-
tures with respect to rights to employment, housing,
public places and spaces, and freedom from violence.
Taken as a whole, NC has a slightly better law and pol-
icy environment for trans people than SC. This is not
unexpected given South Carolina’s closer proximity to
the deep South where anti-Blackness is even further
entrenched in structures like law and policy.

Looking at the civil rights environment of each
state at a high level, there are no statewide protec-
tions against discrimination based on many identi-
ties commonly held by trans people. Neither state has
prohibited discrimination on the basis of sexual ori-
entation, gender identity, HIV status or disability, or
gender dysphoria disability, although there are certain
pockets of protections. For example, NC prohibits dis-
crimination based on HIV status in some aspects of
employment,?? but does not consider HIV or gender
dysphoria to be disabling conditions under the Per-
sons with Disabilities Act.2*

Sometimes residents can gain protections at the
municipal level that are not available statewide. In
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states that have majorities of conservative lawmakers,
it can be prohibitively difficult to pass statewide non-
discrimination laws like those described above, but
sometimes cities or counties can pass ordinances pro-
hibiting discrimination. Prior to December 1, 2020,
when a key NC law expired, SC cities had enacted more
protections than NC cities. NC Session Law 2017-4,
also known as HB142, prohibited local governments
from regulating private employment or public accom-
modations until December 1, 2020, after which some
municipalities in NC passed ordinances protecting
residents from discrimination based on sexual orien-
tation and gender identity.2

Another important policy area we examined was
the criminalization of identities, in other words, crim-
inal penalties associated with living with HIV, using
syringes, or engaging in sex work. Both states have
criminal laws based on HIV status. NC’s law is rela-
tively more modernized because it accounts for sci-
entific consensus that undetectable viral loads make
HIV non-transmissible, and that effective pre-expo-
sure prophylaxis can prevent transmission of HIV.26
NC’s law makes violation of the HIV control measures
a misdemeanor and does not include engaging in sex
work while living with HIV, whereas SC’s law is a fel-
ony and does include sex work.2” Both states include
shared needle use?® in their HIV criminalization but
NC has a legalized syringe exchange program that may
make access to syringes easier.29

Any criminalized identity makes someone more
vulnerable to intimate partner violence because it cre-
ates an opportunity for an aggressor to exert power
and control by threatening to report the survivor to
authorities.?° Trans people living with HIV may have
multiple criminalized identities because they may
share syringes for hormones or silicone injections if
they don’t have access to medical sources, and because
some trans people exchange sex for money, goods, or
services.

There is an emerging public health strategy known
as molecular surveillance that is increasing concern
about HIV criminalization. Molecular data analysis
is a process by which health departments repurpose
the genetic sequences that healthcare providers previ-
ously obtained from patients to check for HIV drug
resistance, in order to identify similar sequences in
clusters.?! The advent of molecular surveillance as a
public health tool may create additional pathways to
criminalization, as needle-sharing mutual aid webs
and sex worker client networks may be revealed with-
out the knowledge or consent of the people living with
HIV.32
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It is difficult to know how many trans people might
be arrested or convicted because of their HIV status in
either state. At the time of this analysis, neither state
consistently reported HIV data disaggregated by gen-
der identity, so examination of arrest and conviction
records does not provide any insight as to how many
trans people were arrested or convicted of violating
HIV control measures and laws. Also, sometimes HIV
criminalization is not a product of violating HIV con-
trol measures, but rather results from violation of some
other criminal law. Some people living with HIV who
face other criminal charges may also face HIV penalty
enhancements for those violations at the discretion of
the prosecutor. Therefore it is challenging to get a true
picture of the impact of HIV criminalization without
examining every single criminal arrest and conviction
under any law to check for penalty enhancements.

Once trans people are arrested, they can face harass-
ment and violence from carceral systems because of
being trans. While both NC3? and SC?* maintain cor-
rections policies that provide routes for trans people
to obtain gender-affirming services while in custody,
it is beyond the scope of this research to establish the
extent to which the policies are being followed. How-
ever, both NC and SC carceral systems are bound by a
2022 opinion in the Fourth Circuit Court of Appeals
holding that trans people with gender dysphoria who
are housed according to their genitalia and denied
access to medically necessary hormone treatment
plausibly may plausibly state claims of gross negli-
gence and violation of the Americans with Disabilities
Act.?®

Our third area of policy analysis concerned laws
and regulations that pose barriers to effective health-
care. For example, neither NC nor SC has expanded
Medicaid. Since trans people are disproportionately
likely to be low-income, failing to expand Medicaid
means some trans people do not have access to health-
care at all outside of community clinics. The positive
news is that neither state prohibits insurance cover-
age of transition-related healthcare. However, neither
state prohibits exclusions of transition-related health-
care either. Furthermore, neither state affirmatively
requires coverage of transition-related healthcare.
Even if transgender people have insurance, they may
not be able to get medically necessary care to begin or
maintain gender-affirming treatment.

Finally, we explored several environmental fac-
tors that have been shown to create health dispari-
ties. These social determinants of health that were
researched in NC and SC include employment, hous-
ing, public places and spaces (called “public accom-
modations” in policy), and hate violence.

TRANSGENDER HEALTH EQUITY AND THE LAW ® FALL 2022

There are no statewide protections against discrim-
ination by private employers in either state. However,
if a trans person works for the state in NC3¢ or for the
cities of Charlotte,3” Charleston,3® or Columbia,?9 they
cannot be fired because of gender identity. A newly-
enacted revision to the Charlotte City Code effective
January 1, 2022, prohibits discrimination by private
employers within the city.*° Since employment is the
primary way people in the U.S. gain health insurance,
and since trans people commonly encounter employ-
ment discrimination as described above, except for the
few pockets of municipal protections, the prevalent
lack of employment nondiscrimination laws may keep
trans people from being able to access healthcare.

There are no protections against discrimination
based on gender identity in housing except in Charles-
ton*! and Columbia*? in SC. Without stable housing,
it is difficult for trans people to maintain employment
and to safely store medications.

Residents of Charleston,** Columbia,* and Char-
lotte*s are protected against discrimination on the
basis of gender identity in accessing public spaces.
However, NC cities are permanently prohibited from
protecting trans people’s access to facilities.*6 While
cities cannot affirmatively protect trans people’s access
to multiple occupancy restrooms, showers or changing
rooms, a federal court has approved a consent decree
binding NC Governor Roy Cooper from applying this
provision in a way “that bars, prohibits, blocks, deters,
or impedes trans people from using public facilities in
accordance with their gender identity or subjects trans
people to arrest, prosecution, or criminal sanctions for
doing s0.”#7 Since trans people disproportionately face
harassment and discrimination in public spaces as
described above, including hospitals and healthcare
centers, it is more difficult for them to participate in
public life.

The only locations that have laws against hate vio-
lence based on gender identity are SC cities of Charles-
ton*® and Columbia.* The epidemic of lethal hate vio-
lence against trans women threatens the health and
well-being of all trans people in NC and SC. Over the
past seven years, nine trans North Carolinians have
been the victims of lethal hate violence: Elisha Walker
(Aug. 13, 2015), Sherrell Faulkner (May 16, 2017), Der-
ricka Banner (Sep. 12, 2017), Chanel Scurlock (June
6, 2019), Bubba Walker (July 2019), Monika Dia-
mond (Mar. 18, 2020), Jenna Franks (Feb. 24, 2021),
Jaida Peterson (Apr. 4, 2021), Remy Fennell (Apr. 15,
2021), and Sasha Mason (May 13, 2022). Six trans
South Carolinians have had a similar fate in the past
three years: Sasha Wall (April 1, 2018), Regina Denise
Brown (October 7, 2018), Denali Berries Stuckey (July
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Figure |

Intersectional Structural Stigma, Community Priorities,and Opportunities for Transgender Health Equity

STATE LAW AND POLICY

North Carolina

South Carolina

Civil Rights & Non-Discrimination

 Although some categories are protected in the state
constitution (such as race, color, religion, and national origin),
sexual orientation and gender identity are not recognized as
protected categories in the state constitution.!

* There is no civil rights statute of general applicability
protecting gender identity or sexual orientation.

* Although some categories are protected in the state hate
crimes statute (such as race, color, religion, nationality and
country of origin), sexual orientation and gender identity are
not recognized as protected categories.*?

* The civil rights conspiracy statute recognizes gender as
a protected category.The statute prohibits conspiracies
between two or more individuals to deprive another of their
rights based on gender. Gender is not defined in the statute.’

* Gender dysphoria is not recognized as a disability under the
Persons with Disabilities Protection Act.>

* HIV is not recognized as a disability under the Persons with
Disabilities Protection Act.>

 Sexual orientation and gender identity are not recognized as
protected categories in the state constitution. However, there
are no specifically enumerated categories of protection in the
state constitution.®

* There is no civil rights statute of general applicability
protecting gender identity or sexual orientation.

* There is no hate crimes statute of general applicability
protecting any categories.

HIV Criminalization

* Itis a misdemeanor to violate the HIV control measures in
the state administrative code. Misdemeanor violation does
not require intent or actual transmission of HIV.>¢ Control
measures require that a person living with HIV:

— Use a condom and disclose their HIV status to sexual
partners
» UNLESS the person living with HIV has maintained an
undetectable viral load for at least 6 months, OR
» The sexual partner is also living with HIV, OR
» The sexual partner is taking pre-exposure prophylaxis
(also known as PrEP).
— Not donate blood, tissues, or organs
— Not share needles (note: NC has legalized syringe exchange
services®)

* The state administrative code provides for isolation orders
that include “compliance with a plan to assist the individual to
comply with control measures.”>8

* Criminal defendants accused of sexual offenses can be
required to submit to full STD panels, including HIV testing,
at the request of the victim, subject to a probable cause
hearing.>®

* Itis a felony for a person living with HIV to:#!

— Engage in sexual intercourse without informing the other
person(s) of their HIV status;

— Engage in prostitution;

— Sell or donate blood, blood products, semen, tissue, organs,
or other body fluids;

— Forcibly engage in sexual intercourse (vaginal, anal or oral)
without the consent of the other person, including one’s
legal spouse; or

— Share with another person a hypodermic needle/syringe
without first informing that person that the needle or
syringe has been used by someone infected with HIV.

* The state administrative code provides for public health
orders which could include isolation (i.e., alternatives to
incarceration) for “recalcitrant HIV infected persons’:8?

— Refuses curative treatment, or

— If while receiving treatment continues to be infectious and
engages in behavior which exposes another person or the
public to HIV, or

— If no cure is available, refuses to receive counseling or,
paraite [sic] counseling, the person continues to engage in
behavior, which exposes another person or the public to
HIV.

448

JOURNAL OF LAW, MEDICINE & ETHICS

The Journal of Law, Medicine & Ethics, 50 (2022): 443-455. © 2022 The Author(s)

https://doi.org/10.1017/jme.2022.86 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2022.86

Poteat and Simmons

STATE LAW AND POLICY

North Carolina

South Carolina

Healthcare

 Although some categories are protected in the state health
insurance non-discrimination law (such as race, color, national
or ethnic origin), sexual orientation and gender identity are
not recognized as protected categories.®

* There is no statutory prohibition of blanket exclusion of
coverage for transition-related healthcare in state-regulated
private health insurance.

* There is no statutory requirement that state-regulated private
insurance companies cover transition-related healthcare.
In fact, state law explicitly does not have to be covered for
treatment of mental illness in state-regulated private health
insurance.®!

* The state does not have a healthcare antidiscrimination
law protecting against discrimination on the basis of sexual
orientation or gender identity or any other category.

* The state does not have a law regarding insurance coverage
or access to treatment for transition-related care.

Employment

* Although some categories are protected in the employment
non-discrimination statute (such as race, religion, color,
national origin, age, sex, or handicap), sexual orientation and
gender identity are not recognized as protected categories.®?

* Executive order prohibits discrimination based on sexual
orientation, gender identity or expression in:%3
— State employment under the jurisdiction of the governor
— State contracting under the jurisdiction of the governor.

* Although HIV status is not a covered disability in the
employment context®, the state prohibits discrimination
based on HIV status in some aspects of employment.
Employers may not fire an individual because of their HIV
status but may decline to hire someone based on their HIV
status.

 Although the South Carolina Human Affairs Law protects
against employment discrimination on the basis of certain
categories including disability, gender dysphoria is not
recognized as a disability under the South Carolina Human
Affairs Law.83

* HIV is not recognized as a disability under the South Carolina
Human Affairs Law.84

* The South Carolina Human Affairs Law does contain the
caveat that the definition of “disability” must be interpreted
in a manner consistent with federal regulations promulgated
pursuant to the Americans with Disabilities Act of 1990
(the ADA).8 The ADA contains an exclusion related to
“transsexualism” and “gender identity disorders not resulting
from physical impairments.”8¢

* While certain federal courts have found that the Americans
with Disabilities Act can be applied to protect gender
identity®’, there is no controlling precedent in South Carolina
in the employment context. However, the 4th Circuit has
found that the ADA can include gender dysphoria in carceral
settings.®®

» Sexual orientation and gender identity are not protected
categories under the South Carolina Human Affairs Law.%

Housing

 Although some categories are protected in the fair housing
statute (such as race, color, religion, sex, national origin,
handicapping condition, or familial status), fair housing laws
do not recognize sexual orientation or gender identity as
protected categories.®®

* State law prohibits discrimination based on HIV status in
housing.”

* Although some categories are protected in the fair housing
statute (such as race, color, religion, sex, familial status, or
national origin), fair housing laws do not recognize sexual
orientation or gender identity as protected categories.”

 State law does not recognize HIV status as a protected
category in housing.”!
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Figure | (continued)

Intersectional Structural Stigma, Community Priorities,and Opportunities for Transgender Health Equity

STATE LAW AND POLICY

North Carolina

South Carolina

Public Accommodations & Public Services

* Although some categories are covered in discrete provisions
of public accommodations law (disability®® and HIV status®?),
sexual orientation and gender identity are not recognized as
protected categories.

* A discrete provision of public services law prohibits
discrimination based on HIV status.”

* Executive order prohibits discrimination based on sexual
orientation, gender identity or expression in access to public
services under the jurisdiction of the governor.”!

* The state does not have a law prohibiting discrimination in
public accommodations or public services.

Miscellaneous Laws

* Preemption: State agencies are prevented from regulating
multiple occupancy restrooms, locker rooms, and changing
facilities.”?

* Religious Freedom:

— The state has its own religious freedom protection bill,
which may permit some forms of discrimination against
transgender individuals. State laws must serve a compelling
state interest if burdening exercise of religion.??

— Free exercise of religion may be offered as a defense in
legal proceedings.”

Incarceration Policies

* The North Carolina Department of Public Safety
maintains a policy related to transgender people who are
incarcerated that involves review by a Facilities Transgender
Accommodations Review Committee with purview over the
following:”3
— Safety planning
— Allowance or prohibition of items designed for
masculinizing or feminizing personal appearance
— Request or continued hormone therapy or other
treatment interventions occurring prior to incarceration
— Request for gender specific clothing items
— Request for private showering, and/or specific housing
considerations
* The federal appeals court with jurisdiction over NC held
that transgender people with gender dysphoria who are
incarcerated and subject to housing in accordance with
genitalia instead of gender identity and denial of hormone
treatment can state claims of gross negligence and violation of
the Americans with Disabilities Act.”*

* The South Carolina Department of Corrections maintains a
policy related to transgender people who are incarcerated
that involves review by a Multidisciplinary Management and
Treatment Team with purview over the following:?*

— Medical and mental health evaluations and treatment as
appropriate

— Housing assignments

— Search preferences

* The federal appeals court with jurisdiction over SC held
that transgender people with gender dysphoria who are
incarcerated and subject to housing in accordance with
genitalia instead of gender identity and denial of hormone
treatment can state claims of gross negligence and violation of
the Americans with Disabilities Act.”
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MUNICIPAL LAW AND POLICY

Charlotte, NC Charleston, SC Columbia, SC

Hate Crimes

* Charlotte does not have a hate crimes | * Hate crimes protection applies to * Hate crimes protection applies to
ordinance with protections for sexual sexual orientation and gender identity, sexual orientation (as defined in
orientation or gender identity. and individual is subject to additional public accommodations statute, which

fine and/or up to 30 days jail time.?® includes gender identity).'%°
Employment

e Private employment: Employers are | ¢ Private employment: There is e Private employment: There is
prohibited from discrimination on the no protection on the basis of sexual no protection on the basis of sexual
basis of gender identity.”® orientation or gender identity in orientation or gender identity in

* Municipal employment: City private employment. private employment.
employees are protected from * Municipal employment: City * Municipal employment: City
discrimination on the basis of sexual employees are protected from employees are protected from
orientation or actual or perceived discrimination on the basis of sexual discrimination on the basis of sexual
gender as expressed through dress, orientation and gender identity.”’ orientation, gender identity and
appearance, or behavior.”® expression.'0!

* Contracting: The city does not con-
tract with companies that engage in dis-
crimination based on gender identity.”’

Housing
* Charlotte does not have a housing * Housing discrimination on the basis of | ¢ Housing discrimination based on
ordinance with protections for sexual sexual orientation or gender identity is sexual orientation or gender identity is
orientation or gender identity. prohibited.”® prohibited.'?

Public Accommodations & Public Services

* No discrimination in places of public * Public Accommodations: No * Public Accommodations: No
accommodation on the basis of gender discrimination in places of public discrimination in places of public
identity.”® accommodation on the basis of sexual accommodation on the basis of sexual

* Local governments are prevented orientation. Sexual orientation as orientation (which as defined includes
from regulating multiple occupancy defined includes gender identity or gender identity or expression).'%3
restrooms, locker rooms, and changing expression.”?
facilities.”
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20, 2019), Pebbles LaDime Doe (August 4, 2019),
Thomas Hardin (May 2, 2021), and Marquiisha Law-
rence (Nov. 2, 2021).50

To see a detailed table of the provisions of policy that
affect trans people with HIV, please see the appended
tables (Figure 1) divided between state policy and local
policy.

Community Priorities (from survey) and
Community Assets (summary of focus group
results and key informant interviews)

The top five priorities selected by survey partici-
pants included 1. preventing violence, harassment,
and bullying, 2. access to safe, affordable housing, 3.
insurance coverage for gender care, 4. access to gen-
der care, and 5. making it easier to change gender
on identity documents. These priorities did not vary
significantly by race or ethnicity. Other highly ranked
priorities included: preventing police violence, access
to employment, and education of healthcare provid-
ers about trans health. Community assets identified
during the key informant interviews and focus groups
included local trans-led organizations and specific
healthcare providers known to be gender-affirming. It
was notable during the focus groups that while par-
ticipants did not know each other, those who knew of
resources typically identified the same local resources.
Participants also sought out connections with one
another, some exchanging information to remain in
contact. This highlights ways in which trans individu-
als may be socially isolated from one another, espe-
cially during pandemic restrictions that precluded
social gatherings.

Discussion of Opportunities to Advance
Health Equity for Trans People via Policy
Change

Trans people in NC and SC face a number of policy
barriers that must be addressed in order to end the
HIV epidemic. Additional research, including the use
of mathematical modeling that helps us make projec-
tions where data are missing, may help fill in gaps in
data and provide policymakers with additional evi-
dence for policy reform that would improve health
equity for trans North Carolinians and South Carolin-
ians living with HIV. Specifically, we recommend that
the research community prioritize to answer the fol-
lowing questions:

¢ Violence Prevention

* How much morbidity is caused by violence
against trans people living with HIV?

452

e Without intervention, how many trans people
living with HIV will face violence over the next
five years?

» What are the most cost-effective interventions
to prevent interpersonal violence in the lives of
trans people living with HIV?

e What are the appropriate metrics to capture the
number of incidents of interpersonal violence
among trans people living with HIV that were
prevented by any given intervention?

¢ Anti-Criminalization

e What impact would repealing laws that crimi-
nalize the failure to disclose HIV status have on
the incidence of HIV among trans people?
What role does systemic racism play in the way
trans people of color interact with the criminal
legal system under these laws?

o If HIV criminalization laws are not repealed,
how many trans people will avoid getting tested
for HIV so that they will not be charged with
a crime for failing to disclose their status to their
partners?

e What is the minimum amount of funding for
HIV decriminalization advocacy campaigns that
is required to accomplish repeal during one state
legislative session?

 Across the entire country, which communities
are the top priority for decriminalization, based
on potential impact of decriminalization?

Policy is one of many hurdles that present barriers to
effectively ending the epidemic of HIV for trans people
of color in NC and SC. The policy environment in state
legislatures in NC and SC and across the country is not
one that is bending toward advancing health equity for
trans people. NC’s trans communities remain deeply
scarred by the 2016 adoption of a policy also known
as HB2 that restricted access to public restrooms and
changing rooms based on the sex shown on a person’s
birth certificate.’o* This law insidiously also under-
mined rights against employment discriminationos
and restricted cities’ and counties’ ability to advance
better policy at the local level.’o6 While the birth cer-
tificate requirement for restroom access was repealed
the following year as mentioned above, NC cities and
counties remain permanently prohibited from affir-
matively protecting the access of trans residents and
visitors to public facilities.!7

HB2 and HB142 have had a demonstratively
negative impact on health outcomes for NC’s trans
community: an estimated 31% of trans and gender
non-conforming North Carolinians experienced dis-
crimination after the passage of HB2, 14% delayed
getting healthcare they needed, and 5% experienced
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increased violence.'°8 Two out of every three respon-
dents reported increased anxiety, and one in two
reported an increase in depressive thoughts, with as
many as 5,000 people considering suicide.?

In the years since HB2 and HB142 passed, a num-
ber of bills have been proposed in both NC and SC that
would cause increasing levels of harm to trans people.
For example, both NC"° and SC"* have seen the intro-
duction of legislation that would restrict the ability
of trans youth to participate in sports consistent with
their gender identity. Both NC"2 and SC'"? have also
seen legislation introduced that would restrict the
ability of youth to access medically necessary gender-
affirming healthcare.

Youth-serving organizations like the Trevor Project
have highlighted the impact that this restrictive policy
environment has on trans and gender non-conforming
youth. For example, polling released in January 2022
showed that recent attention to laws restricting the
rights of trans people has negatively impacted their
health, with 85% of trans and non-binary respon-
dents reporting negative impacts, and 37% percent of
trans and non-binary respondents reporting that the
debates have very negatively impacted their mental
health.m+

However, the inverse is also true: policy that affirms
trans people’s identities not only does not have a nega-
tive impact on their health, but shows promise for
increased positive outcomes. For example, state-level
policy that would prohibit private insurers from dis-
criminating on the basis of gender identity has been
associated with decreased or no change in suicidal-
ity among gender minority people.”’s In other words,
restrictive state policies affecting trans people were
associated with victimization and discrimination and
lifetime number of suicide attempts, whereas states
with affirming policies were less likely to be associated
with minority stressors.!¢

Positive, affirming policy that is based on deep rela-
tionships with community-based organizations pres-
ents the best opportunity to make meaningful change
to end the HIV epidemic for trans people of color in
NC and SC. We recommend that policymakers in NC
and SC work with community groups to craft policy
that removes barriers to good health such as those we
have detailed in this article. Additionally, community
groups in NC and SC who are not already advocating
for these policies should examine the list we have com-
piled for any that fit their mission, and consider add-
ing other policies that would be impactful that we did
not include. If the research community is not already
connected to community groups, they should build
those relationships and undertake, with the participa-
tion of the community, the research we recommend

TRANSGENDER HEALTH EQUITY AND THE LAW ® FALL 2022

regarding violence prevention and anti-criminaliza-
tion. Other states and even federal lawmakers should
examine their policy landscapes and broaden their
agendas to include the areas we have highlighted here.
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