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SYMPOSIUM ON THE BRICS APPROACH TO THE INVESTMENT TREATY SYSTEM

INTERNATIONAL INVESTMENT LAW AS INTERNATIONAL LAW: RUSSIAN AND
WESTERN APPROACHES

Dwitry K. Labin* and Alena V. Soloveva”

No Western publication on international investment law (IIL) has ever specifically undertaken a comparative
study of Russian and Western doctrines of I1L. Although Russian scholars often contrast Western and Russian
approaches to international law, scholars in the West mostly proceed without any discussion of Russian practice
and perspectives. To fill this gap, this essay introduces the Russian approach to I1L and contrasts it with its Western
counterpart. In particular, we show that the Russian approach focuses far more extensively on the nature and
categorization of IIL and treats IIL primarily as private international law rather than public international law.
The distinctive Russian approach has practical relevance for states and scholars, in part because it helps to explain
why Russia has resisted efforts to reform investor-state dispute settlement.

Categorization Debates in Russian Scholarship

At the beginning of the twenty-first century, the crystallization of IIL into a stand-alone legal concept became
one of the most theoretically sensitive issues in Russian law. Different schools of thought developed regarding the
legal nature and place of I1L within the larger bodies of public and private international law. In many ways, these
categotization debates persist today and garner significant attention among Russian scholars. Textbooks on 1L,
for example, always address the issue of categorization. Some do so at length.

One set of debates centers on whether IIL is a complex legal institution, a stand-alone field of law; or a subfield.
Some argue that IIL qualifies as an institution. This view emphasizes the diversity of norms that are intrinsic to I1L,
the numerous sources from which they derive (for example, international treaties, customary norms, and the res-
olutions of international organizations),! and the vatious fields of law to which they belong (for example, civil,
administrative, and financial law). From this perspective, the law on investment relations is sui generis and
multidisciplinary.

Other Russian scholars argue that IIL is better treated as “a stand-alone legal form which is in line with other
fundamental fields of law.””? On this view, IIL is a separate field of law with unique purposes and special principles.?
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One scholar who adheres to this view describes I1L as “a system of principles and norms governing a wide range of
relations between States and other subjects of international law about the introduction and operation of invest-
ments, their legal status, [and] investors’ protection and guarantees, as well as investment dispute settlement
procedure.”*

Yet another group of Russian scholars approaches IIL as a patt of international economic law (IEL).> These
writers define IIL as a “complex [system| of norms of international economic law which govern relations between
states in the field of investment,”® or as a “sub-field of international economic law” and a “body of international
norms which govern cross-border investment flows.””

A second area of debate concerns the place of IIL within broader systems of international law: is IIL a form of
public or private law? Here, too, Russian scholars have adopted different views. Some believe that IIL constitutes a
field of private international law.® Their reasoning focuses predominantly on the participation in IIL of foreign
individual and legal persons in a private capacity as investors, and emphasizes the various ways in which the fun-
damental legal soutces of IIL—the Washington Convention (establishing ICSID),” the Seoul Convention (estab-
lishing MIGA),!” and regional and bilateral treaties on reciprocal encouragement and investment protection—
govern relations between states and private investors. These commentators also point out that IIL governs
interstate (public) relations to a much lesser extent,!! and contend that the growing value of foreign investors
to national economies makes it more appropriate to think of IIL as private law.!?

Although IIL is “designed to promote and protect the activities of private foreign investors,”!? other commen-
tators (ourselves included) view I1L as a form of public law. Alexander Bogatyrev first explored the possible devel-
opment of IIL as an institution of public international law in 1992.!* Roughly a decade later, the first
comprehensive Russian study on the international legal regulation of foreign investment mirrored the Western
approach in concluding that IIL constitutes a form of public law.!> Other academics in Russia have since reached
the same conclusion.!® For instance, the treatise International Economic Law refers to 11L as the “international regime
of foreign investment.”!” Those who share this view recognize not only IIL, but also international trade law, intet-
national financial law, and international transport law, as subfields of public international law.'® Their thinking
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demonstrates that some scholats in Russia are in step with the West on the categorization of I1L, despite the overall
impression that the private international law school enjoys a much more secure position in Russian doctrine.

The Western Approach: Points of Similarity and Difference

While interest in the nature and categorization of 1L is particularly acute in Russia, Westerners seem to struggle
with the same challenge. The absence of a shared definition has galvanized Western academics to create a rich
palette of definitions, including “area,”!” “field,”?" “subfield,”?! and “branch.”?? This terminological conflict
adds another layer of confusion for those who seck to understand IIL as a field of law.

One cohort of Western academics treats IIL as its own atrea of international law.2? This group first emerged in
the 1990s. At that time, international investment law did not yet exist as an independent discipline, scholars pot-
trayed it as part of international politics rather than international law,* and doctrinal writings focused mostly on
“the protection of foreign investment under customary international law, investor-state contracts, and contract-
based arbitration.”?> In this context, Dolzer and Stevens,?® Brower and Brueschke,?” and Schreuet?® proffered a
distinctive position. In 1995, for example, Dolzer and Stevens urged the international community to regard invest-
ment treaties “not as isolated instances of bilateral treaty-making but as an emerging practice giving rise to com-
mon standards of investment protection.””?’ These scholars arguably pioneered the idea of treating investment
treaty law as a distinct body of international law.

Other Western commentators®” consider IIL to be a species of public international law. Some go so far as to
claim that IIL “is best described as a field of public international law which deals with the laws governing the
commercial activities of multinational enterprises that are undertaken in foreign states.”?! To support their argu-
ment, these scholars highlight the existence of international investment treaties,*? given that treaties in general are
“creatures of public international law.”3

Still other Western commentators view international investment law as an area of IEL, which is a branch of
public international law. As one American scholar put it, IIL is “rapidly evolving toward becoming a core topic
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of international economic law and international law more generally.””** This position tends to emphasize the con-
ceptual links that IIL shares with IEL.

In these ways, Russian and Western discourse are both similar and different. Both sides are concerned with
categorizing I1IL. Both feature at least some adherents to the view that IIL is a part of IEL or a form of public
international law. But each community has a distinct heritage and narratives, and each tends to categorize I1L in its
own way. The Russian legal literature suggests that Russia places much more emphasis on treating international
foreign investment law as “the most important atea of private international law”3>
tives of the “public international law” school, including the authors of this essay, do not support.

In contrast, Western debates (at least currently) seem mainly to revolve around whether investment treaties are a
form of international economic law or public international law: Unlike the Russian academic debate, Western lit-
erature makes little mention of I1L as an area of private international law. A few Western authors refer to a hybrid
public/ptivate approach that recognizes both public and private elements in IIL,% but the general tendency in the
West has been to move the conceptualization of IIL from a private starting point to a public one.

—an idea that the representa-

Why the Debates Are Significant

Russian debates over the nature of IIL are significant for multiple reasons. First, the Russian tendency to favor
the characterization of IIL as a form of private international law rather than public international law helps to
explain Russia’s resistance in the UN Commission on International Trade Law (UNCITRAL) to the movement
toward more public international law measures for investment treaty reform, such as increased transparency, the
recalibration of interpretive authority, and the multilateral investment court system. As regards transparency, for
instance, the existing system is largely built on international commercial arbitration. Since such arbitration has
traditionally rejected transpatrency as an essential ingredient of dispute settlement, Russia has resisted the reform.?”
In general, Russia has pursued an inflexible, traditionalist approach to the UNCITRAL discussions and seems to
be one of the states most opposed to efforts to make the system more multilateral, more transparent, more state
driven, and consequently more public.

This position stands in contrast to American, European, and Canadian approaches to the UNCITRAL reforms.
The United States has supported some movement toward making IIL. more public (as with transparency), but
remains cautious about extending these moves too far.?® The European Union?” and Canada*’ have openly
encouraged greater transparency within and as a part of IIL. These approaches flow more naturally from the pub-
lic law paradigm.

Second, Russian debates over the categorization of IIL are significant because they are emblematic of a broader
tendency in Russian legal discourse and scholarship. To name just one example, a similar orientation toward def-
initions and categorization appears in Russian writing on space law, where commentators have focused extensively

29 <¢

on problems with the definition of key concepts such as “spacecraft,” “outer space,” and “activities in space.”*! As
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Roberts explains, “this fixation on definitions is a classic trait of Russian international law scholarship” and was “an
important way for academics to play it safe during Soviet times.”*? Categorization debates are also present in
Western discourse on IIL, but Western legal scholars and practitioners will be better equipped to engage with
Russia on IIL and other topics if they are aware of the central role of these debates in Russian thinking;

Conclusion

This essay has described Russian views on the nature and categorization of IIL. We have suggested that while
the dominant approach views IIL as a form of private international law, there are other, less visible perspectives in
Russian scholarship that more closely align with Western trends, such as the approaches that treat IIL as an area of
international economic law or of public international law. For now, however, recalling Russia’s preference for the

private international law framework can help state negotiators and scholars understand Russia’s position in
UNCITRAL and elsewhere.
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