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In rendering a decision in a particular case, judges are not limited to finding
simply for the appellant or for the respondent. Rather, in many cases, they
have the option to find for the former on one or more issues and for the latter
on one or more other issues. By thus ‘‘splitting the difference,’’ judges can
render a judgment that favors both litigants to some degree. What accounts
for such mixed outcomes? Several theoretical perspectives provide potential
explanations for this phenomenon. First, Galanter (1974) suggests that liti-
gants with greater resources will achieve more favorable outcomes in the
courts. Where two high-resource, repeat-player litigants meet in the appeals
courts, these more sophisticated and successful parties may be able to per-
suade the court to render decisions with mixed outcomes that at least partially
favor each party. Second, split outcomes may result from strategic interactions
among the appeals court judges on the decisionmaking panel. Where majority
opinion writers seek to accommodate other judges on the panel, split out-
comes have the potential to serve as an inducement for more ideologically
extreme judges to join the majority opinion. Finally, Shapiro and Stone Sweet
(Stone Sweet 2000; Shapiro & Stone Sweet 2002) propose that courts will
sometimes split the difference in order to enhance their legitimacy (and ul-
timately enhance compliance by losing parties). For example, in highly salient
cases, where noncompliance would more clearly threaten court legitimacy,
judges may be more likely to split the difference in order to mollify even the
losing party. We develop an empirical model of mixed outcomes to test these
propositions using data available from the U. S. Courts of Appeals Database
and find evidence supportive of all three theoretical perspectives.
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When social scientists consider court outcomes, they often
think in terms of the dichotomous choice of finding for one party
or the other. Yet court outcomes are not always structured so as to
completely favor one party over the other. At the appellate level,
the existence of cross-appeals or multiple claims means an appeal
really represents a cluster of ‘‘disputes’’ or legal issues, all of which
require resolution. Though the issues raised are not, strictly speak-
ing, independent (given that they are all part of the same appeal),
they may be independent in the sense that the resolution of one
issue in favor of a particular party does not necessitate the reso-
lution of other issues in favor of that same party. An appellant may
triumph on one issue, while the appellee triumphs on another. In
such cases, a court may affirm in part and reverse in part, thus
‘‘splitting the difference’’ between the litigants. In this sense, af-
firming in part and reversing in part represents a more nuanced
outcome than is reflected in the simpler result of finding solely for
the appellant or solely for the respondent.

Interestingly, however, most studies of appellate court out-
comes routinely exclude from analysis cases where the outcome
cannot be clearly classified as in favor of one party or the other or
cases that have ‘‘ambiguous results.’’ This is true for studies of the
U. S. Courts of Appeals (Songer & Haire 1992; Songer & Sheehan
1992; Songer, Kuersten, et al. 2000), as well as for studies of state
supreme courts (Wheeler et al. 1987; Farole 1999). Even when
examining the U. S. Supreme Court, scholars typically categorize
outcomes in a dichotomous fashion, as in favor of one party over
another (Kearney & Sheehan 1992), even though, as one com-
mentary has noted, ‘‘Supreme Court decisions do not come neatly
packaged as victories or defeats for the parties’’ (Kearney & Merrill
2000: n.148). Why would an appellate panel choose to render a
mixed outcome that falls somewhere between simple reversal and
affirmance?

Here we examine this question in light of three theoretical
perspectives. First, work by Galanter (1974) concerning ‘‘why the
haves come out ahead’’ in court suggests that highly resourced
litigants may experience greater success in court. This has the po-
tential to translate into an enhanced ability to achieve some success
even in the face of an otherwise losing appeal. Second, the recent
‘‘strategic revolution’’ in scholarship on judicial behavior argues
that, like other political actors, judges may engage in strategic ac-
tion in order to achieve outcomes as close as possible to their ideal
preference points (Van Winkle 1997; Epstein & Knight 2000;
Maltzman et al. 2000). Such strategic interaction may take place
on appellate panels, where majority opinion writers seek to
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accommodate panel members who are more distant ideologically
by splitting the difference in case outcomes. Finally, we also con-
sider the phenomena of mixed outcomes in relation to propositions
advanced by Shapiro, Stone Sweet, and others (Stone Sweet 2000,
2002; Shapiro & Stone Sweet 2002; Stone Sweet & Brunell 2002)
that suggest that courts will sometimes split the difference in order
to enhance their legitimacy in particular casesFsuch as those that
are highly salient.

After generating a series of empirically testable hypotheses
based on these theoretical perspectives, we estimate a model of split
decisions in the U. S. Courts of Appeals, using data from the U. S.
Courts of Appeals Database. We find support for all three
theoretical perspectives in our study of mixed outcomes in the
U. S. Courts of Appeals.

Party Capability and Split Outcomes

In his now classic article, Galanter ‘‘put forward some conjec-
tures about the way in which the basic architecture of the legal
system creates and limits the possibilities of using the system as a
means of redistributive (that is, systematically equalizing) change’’
(1974:94). In doing so, Galanter developed a typology of parties
based on a distinction between those who litigate only on rare oc-
casions and those who do so regularly. The former (the so-called
one-shotters) are generally litigants such as tenants, bankrupt con-
sumers, welfare clients, or injury victims. The latter (those dubbed
repeat players), on the other hand, are typically parties such as
landlords, creditors, government agencies, or insurance compa-
nies. Repeat players have a presumed advantage relative to one-
shotters for a host of reasons. For example, repeat players tend to
have greater financial resources that enable them to hire more-
competent legal counsel and expert witnesses. Such resources also
provide the ‘‘staying power’’ necessary to achieve successful out-
comes through the appellate process and the wherewithal to settle
unfavorable cases while pursuing more promising ones. In addi-
tion, repeat players benefit from their experience in litigation, en-
abling them to shop for more advantageous forums as well as
develop a more comprehensive litigation strategy, and thus to
navigate the litigation process more successfully. In short, repeat
players are high-capability litigants.

Galanter’s theory has given rise to an extensive body of
research about winners and losers in a variety of courts running the
gamut from domestic to foreign, a line of inquiry often referred
to as party capability research. For example, studies by Wanner
(1975) and Yarnold (1995) found evidence to support the
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proposition that parties with greater resources are more likely to
win in the trial courts. In the context of state courts of last resort,
Wheeler et alia (1987) evaluated classes of litigants in terms of their
relative resources and experience, finding that, where repeat play-
ers were matched against one-shotters, the repeat players were
more likely to win than when matched against litigants with equally
high resources (see also Farole 1999; Brace & Hall 2001).1 In the
U. S. Courts of Appeals, Songer and Sheehan (1992) and Songer,
Sheehan, et alia (1999, 2000) found that governments and
businesses were far more likely to succeed on appeal than were
individuals (see also Sheehan 1992). Studies of appellate courts in
other countries have similarly found support for the premise that
high-capability parties are advantaged in the courts (Atkins 1991;
McCormick 1993; Haynie et al. 2005).2

We can easily link this line of research regarding party capa-
bility to the phenomenon of mixed outcomes in the U. S. Courts of
Appeals. Where high-capability parties meet low-capability parties
on appeal, it is likely that the former will prevail in toto. In contrast,
where two high-capability parties are involved in an appeal, both
have the capacity to make credible arguments that may ultimately
lead the appellate panel to hand both a partial victory. More
formally:

Hypothesis 1: When a case involves opposing litigants, both with high
levels of resources, a mixed outcome is more likely.

Not all high-capability parties are created equally, however.
A governmental litigant, in particular, can be considered a special
kind of high-capability party. Kritzer (2003) argues that the
advantage government has is twofold:

First, the government makes the rules, which the courts in turn
enforce. In some ways, this is almost so obvious that it gets over-
looked . . .. [But there is] a variety of ways in which government
‘‘stacks the deck’’ to its advantage . . .. Second, despite norms of
judicial independence, courts and judges are not independent of

1 See Songer, Kuersten, et alia 2000 about the role of amici curiae in ameliorating the
repeat player advantage in the context of state courts of last resort.

2 An exception to this litany of supporting studies involves the U. S. Supreme Court
(Ulmer 1985; Sheehan et al. 1992). Scholars have argued that, in the U. S. Supreme Court,
interest group support and the discretionary docket help equalize the playing field among
parties. Haynie’s 1994 analysis of the effect of resource inequality in a developing nation
(the Philippines) represents another exception in that she found those with fewer re-
sources to be advantaged in the Philippine Supreme Court, especially when that court’s
legitimacy was threatened. She argued that ‘‘concerns for stability, legitimacy, and devel-
opment in nonindustrialized systems lead to biases for those within society who have less
. . . . Courts in Third World nations can use their policy-making function to redistribute
resources, . . . thus potentially increasing their own legitimacy and stability within the
political system’’ (1994:753).
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government; they are part of government. Courts are agencies of
the state. One possible impact of this is that judges feel some
loyalty toward the government or regime of which they are a part
(2003:343; citations omitted).

Since the government sets the rules of the legal game, it can stop
suits against itself by invoking sovereign immunity, restricting its
liability for damages, and imposing handicaps on erstwhile litigants
by complicating or limiting legal fees, among other things (Kritzer
2003:351–6). Moreover, the very fact that judges are themselves a
part of the ruling governmental regime can induce deference
when judges are in the position of resolving disputes involving
challenges to the government (Kritzer 2003:358–62; see also
Rosenberg 1991).

The empirical evidence regarding the advantage the govern-
ment has in terms of securing legal outcomes it desires is extensive.
For example, both Wheeler and his colleagues (1987) and Farole
(1999) found governmental litigants advantaged in state courts of
last resort. Government parties (in particular, state and big city
governments) had the greatest overall success rate and strongest
record against every other type of litigant (e.g., individuals, busi-
nesses). McCormick’s (1993) analysis of the Supreme Court of
Canada similarly found that governmental parties (federal, pro-
vincial, municipal) were the most successful, as did Atkins (1991) in
the case of the English Court of Appeals. Despite finding little
support for the party capability thesis in general in the case of the
Australian High Court, Smyth (2000) did find that the federal
government has an advantage. Sheehan et alia (1992) found
similarly in the case of the U. S. Supreme Court. More recently,
Haynie et alia (2005) found a consistent pattern of government
advantage in their analysis of winners and losers in the highest
appellate courts across nine countries, including Australia, Canada,
Great Britain, India, South Africa, Tanzania, and Zambia. More
directly on point for our purposes is the evidence regarding gov-
ernment litigants in the U. S. Courts of Appeals. Songer and
Sheehan (1992) examined decisions decided in three circuits (the
Fourth, Seventh, and Eleventh) in 1986 and found that the success
rate for governments was fourfold that of individuals and greater
than that of businesses by half. In subsequent bivariate (2000) and
multivariate (1999) analyses, Songer, Sheehan, et alia provided
even more evidence about the advantage that accrues to govern-
mental litigants. In the context of mixed outcomes, this line of
research suggests that government parties will be more likely to
prevail in toto, regardless of the nature of the opposing litigant
(i.e., whether the litigant is one with fewer or greater resources).
Accordingly, we hypothesize:
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Hypothesis 2: When a case involves a government litigant, a mixed out-
come is less likely.

Strategic Behavior and Mixed Outcomes

In addition to litigant resources, intrapanel dynamics may also
affect the likelihood that a case will produce a mixed outcome,
particularly the extent to which judges act strategically in negoti-
ating over the final disposition of an appeal. The strategic model of
judicial decisionmaking posits that ‘‘to achieve the outcome
most compatible with their policy preferences, judges consider the
impact of other judges’ likely actions as well as their own. De-
pending on the preferences of other relevant actors and how those
actors are likely to behave, a strategic judge might act differently
than if his behavior was driven by attitudinal considerations alone’’
(Hettinger et al. 2006:74). Extensive (and compelling) evidence
exists demonstrating that justices of the U. S. Supreme Court be-
have strategically (e.g., Brenner & Krol 1989; Krol & Brenner
1990; Wahlbeck et al. 1998, 1999; Caldeira et al. 1999; Maltzman
et al. 2000). The same is true for judges serving on state courts of
last resort (e.g., Hall 1992; Brace & Hall 1993, 1995; Hall & Brace
1999; Langer 2002).

Of special interest for our purposes is the extant work on the
ideological composition of the panel and opinion writing behavior.
Existing studies have found that decisionmaking on these courts is
influenced in important ways by the policy preferences of those
judges (e.g., Goldman 1966, 1975; Songer, Segal, et al. 1994;
Reddick 1997; Benesh 2002). We have no reason to suspect that
ideology is related in a direct fashion to mixed outcomes, but
judges motivated by attitudinal considerations may act strategically
to obtain their preferred result in light of the preferences of other
judges on a panel. Indeed, evidence suggests that the ideological
composition of circuit panels has a substantial influence on
decisionmaking dynamics (Songer 1982; Revesz 1997; Van Win-
kle 1997; Cross & Tiller 1998; Sunstein 2003). These studies sug-
gest that some form of accommodation may take place among
members of a panel, perhaps to maintain collegiality or to avoid a
dissent that has the potential to dilute the impact of the majority
opinion. One such accommodation mechanism available to the
majority opinion writer is to moderate the ideological tone of the
opinion (Maltzman et al. 2000). In addition, however, judges may
accommodate their colleagues by choosing to render a mixed de-
cisionFone that provides some benefit to both parties to the lit-
igation. By making some accommodation to both parties via a
mixed outcome, a majority on the court may entice a judge who is
otherwise predisposed to write a separate opinion to join the
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majority opinion. Obviously, the greater the ideological differences
among panel members, the more such accommodation may be nec-
essary. Hence, we hypothesize:

Hypothesis 3: The greater the ideological disagreement among the mem-
bers of a panel, the greater the likelihood of a mixed outcome.

Of course, the choice to accommodate will be conditioned by the
actions of the other judges on the panel. When a judge (the potential
dissenter discussed above) ultimately decides to dissent (or even
concur) rather than join the majority opinion, he or she has signaled
disagreement with the majority’s conclusion (Hettinger et al. 2004,
2006). In those circumstances, the motivation to accommodate
through a mixed outcome is obviated given that the judge whom the
mixed outcome was intended to accommodate has, by filing a sep-
arate opinion, rebuffed the accommodation proffered by his or her
colleague. In other words, the presence of a separate opinion will
condition the likelihood of a mixed outcome. More formally:

Hypothesis 4: When a member of the panel writes a separate opinion, a
mixed outcome is less likely, even in the face of substantial ideological
disagreement.

Court Legitimacy and Mixed Outcomes

Courts exist to resolve disputes between litigants. This funda-
mental axiom will raise few eyebrows, especially for those in es-
tablished democracies where dispute resolution via court processes
is a well-established and accepted means for addressing conflict in
society. Yet the continued viability of courts depends on their le-
gitimacy in the eyes of the disputing parties, which in turn affects
the willingness of those parties to comply with judicial rulings.
Without legitimacy and compliance, courts lose their raison dê’tre
(Gibson & Caldeira 1995).3 Convincing the losing party that the
court decision was fairly rendered is particularly critical to legit-
imacy and compliance.

In his seminal work on conflict resolution, Shapiro (1981)
explained that the social logic of courts stems from the need for two
disputing parties to call upon a third party to assist in resolving
their conflict. According to Shapiro, this ‘‘common sense’’ solution
to dispute resolution is so ‘‘universal across both time and space’’ as
to render it practically fundamental to social ordering processes
(1981:1). In the most primitive circumstances, the parties consent

3 Gibson and Caldeira pointed out that some researchers have equated legitimacy and
compliance, but that others regard the two as independent concepts (1995:460). Given
how closely connected the two concepts are, however, we need not analytically separate
legitimacy and compliance for purposes of this study.
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to the designation of the third party/judge. Ultimately, however,
courts have largely become institutionalized by political regimes
that find it useful to establish judiciaries. Once ‘‘the substitution of
office and law for consent’’ takes place (Shapiro 1981:5–8), the
dispute-resolver becomes even more vulnerable because the losing
party did not play a role in selecting the dispute-resolver by con-
sent. Thus, as institutionalized third parties with the power to de-
cide in favor of one party over the other, courts risk their legitimacy
in the eyes of the loser every time the court actually resolves a
dispute. At that point, the loser feels no longer involved in a triad,
to use Shapiro’s term, of two adversaries and a neutral arbiter.
Instead of being viewed as an honest broker, the judge may be seen
by the losing party as joining the judge’s opponent, in effect
‘‘ganging up’’ on the losing party. Since ‘‘two against one’’ is fun-
damentally at odds with our commonly accepted notions of fair
play and justice, the legitimacy of the ruling can then easily come
under attack. How can courts diffuse this problem and enhance
their legitimacy and compliance with court judgments?

Courts have several means at their disposal to enhance legit-
imacy, even in the eyes of the loser. First, judges can enhance their
standing before the citizenry by adopting ceremonial trappings,
such as the wearing of wigs and robes and the use of a raised
platform from which to announce their decisions.4 Second, appel-
late courts provide normative justifications for their decisions
(opinions) to convince the loser that ‘‘the law’’ mandated the out-
come, not the whim of the individual decision maker (Shapiro
1994).5 Third, judges can anticipate reactions to their decisions and
tailor them in such a way as to avoid the declaration of a clear
winner or loser. Stone Sweet (2000) suggested that court outcomes
exist along a continuum, with positions P and R representing the
preferred outcome for the petitioner (appellant) and respondent
(appellee), respectively:

 P  P1 R1 R

4 It may seem silly to suggest that the attire judges don or the other accoutrements of
judges and courts will cement an institution’s legitimacy. But at least anecdotal evidence
suggests that such things can powerfully influence how judges and courts are perceived
(Perry 1999).

5 Court opinions, then, are important for both long-term and immediate purposes.
They articulate the legal rules that ‘‘create a framework of reasonable expectations within
which rational decisions [by policy makers or potential litigants] could be taken for the
future’’ (Hurst 1956:11; see also Maltzman et al. 2000; Westerland 2003). They also set the
conditions for compliance by the immediate parties.
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If a judge renders a judgment that falls at P or R, he or she
thereby clearly (and completely) favors one party over the other. If,
however, he or she is able to fashion a judgment between P and R
(e.g., P1 or R1), the judge can avoid the declaration of a definitive
winner or loser (Stone Sweet 2000:16–7; Shapiro & Stone Sweet
2002:63). To be sure, P1 is more preferable for the petitioner than
for the respondent, and R1 is more preferable for the respondent
than for the petitioner. But neither P1 nor R1 represents a total
victory for either party. Fashioning a judgment like this is not pos-
sible in all cases, but where it is, it can help ensure compliance by
the losing party.6 Such a judgment has the potential to do so be-
cause it can be seen as ‘‘giving a little to both sides’’ and, further,
ameliorating either litigant’s perception that the judge has unfairly
sided with his or her adversary.

This supposition is related to research focusing on ‘‘procedural
justice.’’ Some scholars have claimed that citizens’ perceptions
regarding the legitimacy of judicial institutions arise from their
sense that the courts follow fair procedures in rendering outcomes;
when citizens feel that they have been treated fairly, they are more
likely to accept an unfavorable substantive outcome (Tyler 1990;
but see Gibson 1989; Mondak 1993). Though to date the empirical
results are mixed on this point, the theory does suggest that the
manner in which judges render decisions contributes to public
support for judicial institutions.

With this in mind, we contend that mixed outcomes are more
likely when judges have reason to be concerned about the effect of
a decision on the legitimacy of the court and compliance with its
decisions. We further speculate that salient cases are ones in which
courts will be particularly sensitive to issues of legitimacy and com-
pliance. Salient (or controversial) cases are those that will garner
the greatest attention from other political actors and be placed
more squarely in the public eye. We can think of capturing the
notion of a case’s saliency or visibility in a variety of ways. Three
means, in particular, are promising in the present context: subject
matter, amicus participation, and opinion publication. With regard
to subject matter, the basic argument is that cases dealing with some
issues will attract more interest than others. As a general rule, for
example, cases dealing with First Amendment rights regarding
freedom of speech or freedom of religion garner more attention
than those dealing with arcane aspects of the tax code, no matter
how important the latter may be in terms of its consequences for
the public (Hettinger et al. 2006:58). Similarly, where a case attracts

6 Shapiro further points out that the appellate process itself provides another
opportunity for the loser to ‘‘save face’’ by appealing to another triadic decision maker
after a loss at the trial level (1981:49).
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amicus participation, it suggests that the issue is more salient for
the public at large (Caldeira & Wright 1988, 1990; Hettinger et al.
2003b). Finally, opinion publication by the district court is a rel-
atively rare phenomenon reserved for cases of particular impor-
tance (Wasby 2001; Gerken 2004). Accordingly, we hypothesize as
follows:

Hypothesis 5: When a case deals with a more salient issue area, a mixed
outcome is more likely.

Hypothesis 6: When a case attracts amicus participation, a mixed outcome
is more likely.

Hypothesis 7: When a case generates a published opinion at the district
court level, a mixed outcome is more likely.

We also speculate that some judicial actors will be more likely to
be concerned with court legitimacy than others. In particular, given
their institutional position, chief judges are in a position to view the
judiciary from a more holistic perspective and may therefore be
more concerned with the public’s perceptions regarding the court’s
performance (Howard 1981:225–32). This idea is supported by
existing research regarding separate opinion writing by chief
judges. As Cohen wrote, ‘‘Court culture teaches that a court that
presents a unified face has fewer fragmented opinions, has a higher
degree of civility among its judges, speaks with a higher degree of
moral authority, and enjoys a higher degree of legitimacy’’ (2002:173;
emphasis added). This idea led Hettinger, Lindquist, and Martinek
(Hettinger et al. 2003a) to empirically evaluate whether, due to
their special sensitivity to institutional concerns such as safeguard-
ing the legitimacy of the institution, chief judges would be less
likely to author separate opinions themselves as well as induce
others to suppress such inclinations. And indeed, they found ev-
idence supportive of this premise. Likewise, ‘‘splitting the differ-
ence’’ can be a mechanism for safeguarding the legitimacy of the
institution and, hence, we might well expect that when chief judg-
es, those actors with the greatest responsibility for and sensitivity to
issues of institutional legitimacy, author majority opinions, mixed
outcomes are more likely. Stated formally:

Hypothesis 8: When a case involves the chief judge as majority opinion
writer, a mixed outcome is more likely.

Of course, these are not the only factors likely to structure the
probability of a mixed outcome. Other variables related to both the
nature of the decision makers (in this case, three-judge U. S. Courts
of Appeals panels) and the nature of the case no doubt matter as
well. In the following section, we articulate a set of more routine
explanations for mixed outcomes.
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Controlling for Alternative Explanations of Mixed Outcomes

A more mundane set of explanations for mixed outcomes has
to do with the opportunity presented by each case. First, cases
characterized by greater complexity offer more opportunities for
mixed outcomes. Complex cases offer more grounds for disagree-
ment both between litigants and among judges. Second, the pres-
ence of cross-appeals is likely to be associated with mixed outcomes
because it reflects the fact that both parties are unhappy with some
element of the judgment below. In that situation, circuit court
judges have more opportunity to render alternative dispositions
for separate issues on appeal; e.g., a court may find for a petitioner
in terms of liability but for the respondent in terms of the amount
of damages. Third, cases come to the U. S. Courts of Appeals after
having received different treatments below. Some cases involve
appeals after a jury or bench trial. In other cases, however, the
decision being appealed is more limited in the sense of being an
appeal from a summary judgment or some sort of pretrial judg-
ment, dismissal, or injunction (or denial thereof). In these latter
cases, the issue under appeal is, on average, really quite limited and
therefore offers less of an opportunity for a mixed outcome com-
pared to those cases appealed after a trial (in which a full set of
issues has been litigated). For example, a summary judgment gen-
erally involves the question of whether sufficient factual issues exist
to take the case to trial, or whether one or the other of the parties
should win as a matter of law. By contrast, trials may raise any
number of legal issues related to evidentiary rulings, jury instruc-
tions, and pretrial motions, among many others. Hence, they are
more likely to generate appeals where split outcomes may result.

Collectively, the considerations discussed above with regard to
opportunity can be more formally stated as follows:

Hypothesis 9: When a case involves greater complexity, a mixed outcome is
more likely.

Hypothesis 10: When a case involves cross-appeals, a mixed outcome is
more likely.

Hypothesis 11: When a case comes to the U. S. Courts of Appeals on
appeal after a bench or jury trial, a mixed outcome is more likely.

Finally, we consider the issue of workload and its potential to
decrease the likelihood of mixed outcomes. The U. S. Courts of
Appeals handles a huge (and seemingly ever-increasing) volume of
cases each year (Howard 1981; Posner 1985). For example, from
October 2003 through the end of September 2004, the courts of
appeals collectively disposed of 27,438 appeals on the merits, with
another 28,943 appeals handled via consolidation or procedural
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termination, for a total of more than 56,000 appeals terminated
(Administrative Office of the Courts 2004: Table B-1). During this
same period, there were almost 63,000 cases commenced. Com-
pare this with the figures from 1984, when 31,490 appeals were
filed and 31,185 appeals were terminated (Administrative Office of
the Courts 1984: Table B-1). The heavy workloads with which
circuit court judges contend are likely to reduce the probability of
mixed outcomes because structuring such an outcome is likely to be
more time-consuming. Hence, we hypothesize that:

Hypothesis 12: In circuits with higher workloads, mixed outcomes will be
less likely.

Having now specified a comprehensive model of mixed out-
comes, we turn in the next section to a discussion of the data and
methods we use to subject this model to empirical verification.

Data, Methods, and Estimation

Dependent Variable

We modeled mixed outcomes using data from 1960 to 1996,
available in the U. S. Courts of Appeals Database.7 We chose to
limit our analysis to decisions rendered by three-judge panels.
Given their unique dynamics, we excluded en banc decisions from
our analysis (George 1999). As a result, each observation in the
sample we analyzed corresponds to a case outcome decided by a
three-judge panel on the U. S. Courts of Appeals. We structured
our dependent variable as a dichotomy, equal to 1 if the panel
produced a mixed outcome (affirmed in part and reversed in part
or some variation thereof), and 0 if the court simply affirmed or
reversed in whole the judgment below.8 Though mixed outcomes
are by no means the modal category of outcome, a sizable pro-
portion of all case outcomes are mixed: 12 percent of the cases in
our data set.

Independent Variables

We generated most of our independent variables from infor-
mation contained in the U. S. Courts of Appeals Database as well.
First, guided by the literature on party capability and litigant
resources (Galanter 1974; Wheeler et al. 1987; Sheehan et al. 1992;

7 The data are available at http://www.as.uky.edu/polisci/ulmerproject/. This particular
period of time is especially appropriate because it is characterized by considerable variance
across the explanatory variables we identified as important to consider.

8 To determine this, we used the TREAT variable in the U. S. Courts of Appeals
Database.
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Songer, Kuersten, et al. 2000; Collins 2004), we considered private
businesses, the federal government, and state governments to be
high-capability parties. We identified cases in which both appellant
and respondent were one of these high-capability parties using the
GENAPEL and GENRESP variables in the U. S. Court of Appeals
Database.9 Where both appellant and respondent were a private
business, the federal government, or a state government, we coded
this variable coded as 1 (and 0 otherwise). The variable reflecting
the presence of a governmental litigant was likewise taken from the
GENAPEL and GENRESP variables. For our purposes, we used
that information to create a variable coded as 1 if the case involved
a government party (and 0 otherwise).

Turning to ideological divergence, we measured the ideological
divergence on a panel as the absolute difference between the most
liberal and the most conservative judge on the decisionmaking
panel based on scores developed by Giles et alia (2002). These
scores are derived from Poole’s common-space scores (see Poole
1998). A judge’s score is based on the appointing president’s score
when senatorial courtesy is absent and on the senator’s (or sena-
tors’, as the case may be) score(s) when senatorial courtesy is pres-
ent, thus more accurately representing the process by which lower
federal court judges are selected compared to more traditional
measures (such as the party of the appointing president). Given
how we used the Giles-Hettinger-Peppers scores to measure ideo-
logical diversity on a panel, greater values represent greater ideo-
logical diversity. To evaluate the effect of separate opinions on
ideological divergence, we created a dichotomous variable coded as
1 when a separate opinion was present and 0 otherwise, based on
information reported in the U. S. Courts of Appeals Database.10

We then created a multiplicative term including these two variables
to evaluate the conditioning effect of a separate opinion on the
impact of ideological disagreement on the likelihood of a mixed
outcome.

Recall that one of our theoretical arguments is that concern for
legitimacy may induce split decisions. Certain kinds of cases, es-
pecially those that are highly salient, are the sort of case most likely
to induce sensitivity to issues of legitimacy for judges. As discussed
above, some cases simply deal with issues that are typically of
greater salience (to judges, politicians, and the public). Cases
involving a civil rights or civil liberties claim are just these sorts of

9 The GENAPEL and GENRESP variables distinguish among the following categories
of litigants: private business, private organization or association, federal government,
sub-state government, state government, government (level not ascertained), and natural
person, with a residual miscellaneous category.

10 In particular, we used the DISSENT and CONCUR variables, which record the
number of dissents and concurrences, respectively.
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cases. Thus we created a simple dichotomous variable reflecting
whether the case raised such an issue (coded as 1) or not (0).11 We
also created a dichotomous variable indicating the presence of
amicus curiae briefs (1 if there were amicus briefs filed, and 0 if
not), given that such briefs are also indicators of salience.12 In
terms of visibility (another aspect of salience), we relied on a vari-
able indicating a prior court’s decision to publish an opinion in the
case. Given that district court judges publish only a small percent-
age of their opinions in the West Reporter system, we expect that
trial court judges are more likely to publish opinions in the most
important cases. We thus created a variable to reflect whether the
district court or any other lower court (such as the tax or bank-
ruptcy court) published an opinion, coded as 1 if such a published
opinion existed and 0 otherwise.13 We also used information from
the Federal Judicial Center14 to identify chief judges and then used
that material in conjunction with information in the U. S. Courts of
Appeals Database regarding the majority opinion writer in each
case to create a variable indicating whether the chief judge au-
thored the majority opinion (coded as 1 if the chief judge did
author the majority opinion, and 0 if not).

Finally, in coding the various factors that presumably simply
provide greater opportunities for disagreement, we used a variety
of information (transformed as necessary) coded in the U. S.
Courts of Appeals Database. First, we created an index of case
complexity based on the number of issues raised and the length of
the opinion using factor analysis. (See Appendix A for the details
regarding how we created this index and its constituent compo-
nents.) Second, we likewise easily derived the presence of cross-
appeals from a variable in the database specifically designed to
identify cross-appeals (CROSSAPP). The resulting variable was
coded as 1 if cross-appeals were present and 0 otherwise. Third, to
assess our hypothesis regarding complexity as signified by the
nature of the proceedings below, we used a variable in the U. S.
Courts of Appeals Database that reports exactly the nature of that
proceeding (APPLFROM). Recall our argument that, when the

11 To do so, we relied on the GENISS variable reported in the U. S. Courts of Appeals
Database. This variable reflects the general issue area of the case (e.g., civil rights, First
Amendment, due process, labor relations).

12 The AMICUS variable in the U. S. Courts of Appeals Database records a count of
the number of amicus curiae briefs.

13 To create this variable, we relied on the PRIORPUB variable in the U. S. Courts of
Appeals Database, which records the citation of the most recent (if any) published opinion
related to a case.

14 The Federal Judicial Center’s Web site (http://www.fjc.gov) maintains a wealth of
information about the federal courts, including a listing of the identities of the chief judges
of each circuit from each circuit’s creation to the present.
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case goes to trial, complex evidentiary and other legal issues are
likely to increase the complexity of any appeal from that proceed-
ing. To capture this notion, we used the APPLFROM variable to
create a dichotomous variable coded 1 if the case below went to
trial (bench or jury) and 0 otherwise. Finally, we took our measure
of workloadFcalculated as the number of merits terminations per
judge by circuit and yearFfrom information available from the
Administrative Office of the United States Courts. We report com-
plete descriptive statistics for all of the variables discussed above in
Table 1.

Statistical Method

Since our dependent variable is dichotomousFeither there
was or was not a mixed outcomeFwe selected logit as our estima-
tion technique (Aldrich & Nelson 1984). Past research has amply
demonstrated that decisionmaking by a panel is not entirely inde-
pendent in either a spatial or temporal sense. That is, decision-
making by one panel in a given circuit is related to decisionmaking
by other panels in that circuit, and each circuit manifests trends in
decisionmaking over time (see, for example, Songer, Sheehan,
et al. 2000; Cohen 2002). To account for this, we used robust
standard errors clustering on circuit-year. We also employed the
weights required for use with the U. S. Courts of Appeals Database
given its sampling structure.15 The results of our logit estimation
are reported in Table 2, while changes in predicted probabilities
based on changes in the values of each of our statistically significant
variables are reported in Table 3. While some of the changes in
predicted probability appear modest, we note that given the large

Table 1. Descriptive Statistics

Variable Minimum Maximum Mean St. Dev.

Mixed Outcome 0 1 0.093
High-Resource Opponents 0 1 0.219
Sovereign 0 1 0.650
Ideological Diversity 0 1.158 0.547 0.287
Separate Opinion Present 0 1 0.140
Ideological Diversity X Separate Opinion Present 0 1.141 0.080 0.226
Civil Rights/Liberties Claim 0 1 0.157
Amicus Curiae Present 0 1 0.042
Prior Publication 0 1 0.216
Chief Judge as Majority Opinion Writer 0 1 0.082
Complexity � 0.940 7.497 � 0.0004 0.548
Cross-Appeals 0 1 0.060
Trial Proceedings 0 1 0.437
Workload 25.875 271.250 103.967 45.300

15 The database includes a sample of 30 cases per circuit and year in the post-1960
period.
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population of appeals court decisions (as well as the large sample
size in our database), a change of even 2 percent can translate into a
shift in outcome in hundreds of cases.

Table 2. Logit Estimation of Mixed Outcomes at the U. S. Courts of Appeals

Variable Coefficient Standard Errora p-valueb

Party Capability
High-Resource Opponents (1) 0.181 0.118 0.064
Sovereign (� ) � 0.393 0.102 0.000

Strategy
Ideological Diversity (1) 0.353 0.194 0.034
Separate Opinion Present (n.a.) 0.578 0.278 0.019
Ideological Diversity X Separate Opinion
Present (� )

� 0.796 0.459 0.042

Legitimacy
Civil Rights/Liberties Claim (1) 0.316 0.127 0.007
Amicus Curiae Present (1) � 0.036 0.221 0.436
Prior Publication (1) 0.163 0.117 0.081
Chief Judge as Majority Opinion Writer
(1)

0.286 0.163 0.040

Controls
Complexity (1) 0.775 0.141 0.000
Cross-Appeals (1) 1.087 0.148 0.000
Trial Proceedings (1) 0.544 0.096 0.000
Workload (� ) 0.006 0.001 0.000
Constant � 3.573 0.230 0.000

Observations 6858
Log Likelihood �1946.519
w2 224.27
Pseudo R2 0.088

aRobust standard error clustering on circuit-year.
bOne-tailed test.

Table 3. Changes in Predicted Probabilities of a Mixed Outcomea

Variable Dsb 0 ! 1c

High-Resource Opponents n.a. 0.11
Sovereign n.a. �0.02
Ideological Diversity
Separate Opinion Present � 0.02 n.a.
Separate Opinion Absent 0.01 n.a.
Civil Rights/Liberties Claim n.a. 0.02
Prior Publication n.a. 0.01
Chief Judge as Majority Opinion Author n.a. 0.02
Complexity 0.05 n.a.
Cross-Appeals n.a. 0.10
Trial Proceedings n.a. 0.04
Workload 0.03 n.a.

aChanges in predicted probabilities are calculated based on parameter estimates
reported in Table 2, with all variables set at their mean or modal values unless otherwise
specified.

bDs5 change in predicted probability as variable value changes from one standard
deviation below the mean to one standard deviation above the mean (for continuous
variables).

c0 ! 1 5 change in predicted probability as variable value changes from 0 to 1
(for dichotomous variables).
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Results

The results of our logit model provide empirical support for
the majority of the relationships we hypothesized. First, consider
the results pertaining to our party capability hypotheses. When
there are two high resource litigants facing off against one another,
the likelihood of a mixed outcome is enhanced, as indicated by the
positive coefficient (0.181) and the associated statistical significance
(albeit at a more generous 0.064 level than the conventional 0.05
level). In substantive terms, if all the other variables in the model
are set at their mean or modal category, the predicted probability
of a mixed outcome increases by 0.11 when two high-resource
litigants face one another compared to when that is not the case, as
reported in Table 3. However, when one of the litigants is a gov-
ernment party, the likelihood of a mixed outcome is diminished,
with the probability decreasing by 0.02.

Second, with regard to our hypotheses vis-à-vis strategy and
mixed opinions, the empirical evidence is consistent with the
idea that ideological diversity increases the likelihood of a mixed
outcome but that the impact of ideological diversity is conditioned
on the presence of a separate opinion. As reported in Table 3 (cal-
culated on the basis of the relevant parameter coefficients appear-
ing in Table 2), in cases where no separate opinion is filed,
increasing ideological diversity is associated with an increase in the
likelihood of a separate opinion. On the other hand, when a sep-
arate opinion is present, the impact of ideological diversity on the
likelihood of a split decision decreases, indicating that in those
situations, the majority has not sought to accommodate the mi-
nority member on the panel by splitting the difference between the
two parties. As reported in Table 3, as ideological diversity is al-
lowed to vary from one standard deviation below its mean to one
standard deviation above its mean, it decreases the likelihood of a
mixed outcome by 0.02 when a separate opinion is filed but in-
creases the likelihood of such an outcome by 0.01 when no separate
opinion is filed.16

Turning to the variables intended to evaluate situations in
which legitimacy is likely to be of greater concern, three of the four
variables related to salience (the presence of a civil rights or lib-
erties claim, prior publication, and chief judge as the opinion writ-
er) perform as expected. In each case, the effect is to enhance the
likelihood of a mixed opinion by approximately 0.02, 0.01, and 0.2,

16 As suggested by Norton et alia 2004, we further analyzed the interactive effect of
the presence of a separate opinion and ideological diversity using the INTEFF routine
available in STATA, which confirmed that the interaction effect is indeed negative for all
observations in our data set and is statistically significant for essentially all observations in
the data set.
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respectively. The influence of having the chief judge as the
majority opinion writer is comparable to that of the presence of a
civil rights or liberties claim, increasing the probability by 0.02.
This comports with our a priori speculation that the chief judge
is the actor who should be most likely to be sensitive to issues of
legitimacy.

In addition to these results, all but one of the variables intend-
ed to capture the opportunity for mixed outcomes do, in fact, affect
the likelihood of a mixed outcome in the hypothesized direction.
More complex cases, those with cross-appeals, and those that are
before the appellate court after having been disposed of by trial in
the lower court are all more likely to result in mixed outcomes. For
example, when the complexity variable is allowed to vary from one
standard deviation below its mean to one standard deviation above
its mean, the likelihood of a mixed outcome increases by 0.05. The
change in predicted probability associated with the presence of
cross-appeals and appeal after a trial are 0.10 and 0.04, respec-
tively. As for workload, it produces a significant coefficient, but in
the opposite direction than originally hypothesized. That is, in-
creased workload actually increases the likelihood of a mixed out-
come: as workload is allowed to vary from one standard deviation
below its mean to one standard deviation above its mean, the like-
lihood of a mixed outcome increases by 0.03. This result suggests
that perhaps mixed outcomes provide a more expeditious way to
dispose of appeals as judges, pressed for time, seek to quickly ac-
commodate all members of the panel as well as the litigants rather
than thrashing out a single result that favors one party only.

Though our measure of case complexity takes into account
both threshold and substantive issues, to be certain that the results
reported in Table 2 are not purely a function of threshold issues,
we re-estimated our model excluding those cases involving thresh-
old issues. The results of that analysis (reported in Appendix B)
demonstrate that the results are not an artifact of the threshold
issue, as all of the parameter coefficients remain signed in the cor-
rect direction, though the parameter coefficients corresponding to
high-resource opponents, civil rights/civil liberties claims, and the
chief justice as the majority opinion writer are no longer statistically
significant at conventional levels.17

Though most of the variables that achieve statistical significance
change the likelihood of a mixed outcome somewhat modestly
(although given the number of cases decided in the courts of

17 We also conducted auxiliary analyses, estimating our model using criminal cases
only and estimating our model again using noncriminal cases only. The results are
comparable in terms of the directionality of the coefficients, though a few lose statistical
significance depending on the model (criminal or noncriminal).
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appeals, their impact may nonetheless affect hundreds of cases),
when we consider the likelihood of a mixed outcome under various
substantively interesting scenarios, the differences can be quite re-
markable. For example, when conditions are not especially con-
ducive for a mixed outcome (i.e., dichotomous variables are set at
the value that makes them less likely to result in a mixed outcome
and continuous variables are set one standard deviation below their
mean values), the likelihood of a mixed outcome is a mere 0.02.
When, however, conditions are more favorable for a mixed out-
come (i.e., dichotomous variables are set at the value that makes
them more likely to result in a mixed outcome and continuous
variables are set one standard deviation above their mean values)
the likelihood of a mixed outcome skyrockets to 0.80. We can also
make comparisons of the predicted probabilities that arise from
less extreme scenarios. For example, when two high-resource par-
ties square off and the majority opinion writer is a chief judge (with
all other variables at their mean or modal values), the likelihood of
a mixed outcome is 0.22, a probability more than 0.15 greater than
that when those two conditions do not obtain. On the other hand,
when one of the litigants is a governmental party and the majority
opinion writer is not a chief judge, the probability of a mixed out-
come is a mere 0.04.

Discussion and Conclusion

The results of our model reveal, first, that the decision to affirm
in part and reverse in part is, to some degree, a predictable event
based on the characteristics of individual cases. Mixed outcomes,
which have generally been ignored by scholars of judicial politics so
as to construct dichotomous dependent variables, are themselves
interesting behavioral phenomena on these federal appellate
courts. Second, these outcomes are predictable in substantively in-
teresting ways. To explain these unique case dispositions, we relied
on several theoretical foundations to generate hypotheses regard-
ing the likelihood that an appellate panel would rule in this more
‘‘ambiguous’’ fashion.

First, we drew on the party capability literature to consider how
litigant types might matter. In particular, we considered the fact
that, when two litigants that enjoy high levels of capability compete,
each has the resources at its disposal to craft strong and persuasive
arguments. Hence, each side has the potential wherewithal to wrest
a partial victory (i.e., a mixed outcome), however much less desir-
able than a complete victory, from the decisionmaking panel. We
also took into account the extensive evidence in the extant liter-
ature on party capability that demonstrates the particular strength
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of governmental litigants, a strength that gives governmental
litigants a decisive edge against all opponents and, accordingly,
makes it more likely for them to win in toto (and concurrently less
likely for a mixed outcome to occur). Our empirical evidence is
strongly consistent with both of these propositions.

Second, we considered the insights from the literature on stra-
tegic behavior on the part of judges. As on the U. S. Supreme
Court, judges on the federal appeals courts often accommodate the
other judges on the panel so as to preserve a three-judge majority
(Cohen 2002). In the Supreme Court, this accommodation may
take on certain strategic dimensions (Maltzman et al. 2000). Thus
we speculated that the same may hold true in the appeals courts, by
judges accommodating ideologically diverse colleagues through
production of a mixed outcome, which may represent a ‘‘middle
ground’’ more palatable to judges of alternative ideological view-
points. Indeed we did find this to be the case, with greater ideo-
logical diversity on a panel leading to a greater likelihood of a
mixed outcome. But that effect is conditional in the sense that,
when a separate opinion has been filed, ideological diversity
decreases rather than increases the likelihood of a mixed outcome
since that separate opinion represents a failure in the accommo-
dation attempt.

Third, we relied upon a theory of judicial behavior primarily
advanced by Shapiro and Stone Sweet suggesting that judges will
seek to preserve their institutional legitimacy and ensure compli-
ance with their decisions by rendering judgments that mollify the
loser in some fashion (Stone Sweet 2000, 2002; Shapiro & Stone
Sweet 2002). Although judges have other means at their disposal to
enhance their legitimacy, one method they may choose is to render
moderated judgments that do not completely satisfy one party’s
position at the total expense of the other party. That is, judges may
render judgments that favor one party or the other only in part.
Such judgments fall into the category of the mixed outcomes that
we have modeled on the U. S. Courts of Appeals.

While the Shapiro/Stone Sweet theoretical proposition seems
reasonable, empirical tests of the theory using large-scale data sets
have not yet been undertaken. Our research design and model
estimation therefore present an important first step in evaluating
this intriguing theory. Of course, because not all decisions ren-
dered by the federal appeals courts result in such mixed outcomes,
we extended the theory so as to generate hypotheses concerning
the circumstances in which such outcomes will most likely arise
given underlying theoretical assumptions involving legitimacy and
compliance. Accordingly, we identified those cases in which we
surmised judges would be most sensitive or concerned about the
loser’s reactions to the court’s decision. Such situations would, we
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believe, arise in salient cases, and the evidence we report supports
that theoretical story. Further, we also speculated (and found
evidence consistent with the proposition) that chief judges, with
their presumed greater sensitivity to issues of institutional legiti-
macy in light of their institutional responsibilities, would be more
likely to author opinions with mixed outcomes when they serve as
majority opinion author.

Do our results mean that judges think consciously about pro-
ducing outcomes that will reduce the risk of noncompliance in
highly salient cases? Not necessarily. Nor do we have any direct
evidence to suggest that judges choose to render such outcomes
with legitimacy or compliance specifically in mind. Yet it does seem
reasonable to assume that judges are sensitive to the delicate bal-
ance they must accommodate as unelected dispute-resolvers in the
federal system. Certainly, in rendering the decision in Brown v.
Board of Education (347 U.S. 483 [1954]), Supreme Court justices
were cognizant of the importance of a united front when present-
ing a controversial ruling to the public. Judges on the courts of
appeals are no doubt similarly cognizant that case dispositions have
the potential to affect litigants’ perceptions of the court’s legitimacy.
Rendering a mixed outcome may be one mechanism such courts
useFconsciously or unconsciouslyFto preserve that critical insti-
tutional resource.

In conclusion, our results serve to further strengthen integrat-
ed theories of judicial decisionmaking as the most feasible ap-
proach to understanding judges’ behavior. In the U. S. Courts of
Appeals, where judges must handle thousands of appeals each year,
where they must write opinions in shifting panels of three judges,
and where their docket is nondiscretionary, the decisions they
produce are likely to reflect the influence of a variety of institu-
tional, behavioral, and contextual variables. Our findings indicate
that appeals court judges appear to be sensitive to the nature of the
litigants before them and the arguments they make, to the inter-
personal dynamics among the three judges on the panel, and to
the legitimacy of their own institution. Within this complex deci-
sionmaking environment, judges fashion results that allow them
to negotiate a variety of goalsFincluding their personal prefer-
ences, their colleagues’ preferences, pressure from litigants, and
enhanced institutional legitimacy.

Appendix A: Creating an Index of Complexity

To measure legal complexity, we used factor analysis to com-
bine case-specific factors that the extant literature has identified as
tapping into legal complexity (Wahlbeck et al. 1999; Spriggs &
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Hansford 2001; Hettinger et al. 2003b). In particular, we combined
information on the issues raised in a case and the length of the
opinion. Cases involving multiple issues that require resolution are
more complex almost by definition. To be sure, multiple issues may
be raised, each of which are easily resolved; however, all things
being equal, the greater the number of issues raised, the more
complex the case. Likewise, while it is feasible for a lengthy opinion
to be merely the reflection of a particularly verbose judge, on
average, a lengthier opinion suggests that the case was a complex
one that required detailed analysis to resolve.

In terms of the number of issues raised, we relied on two sep-
arate clusters of variables. To measure the number of substantive
issues raised, we used a series of variables contained in the U. S.
Courts of Appeals Database that identify the most frequently cited
provisions of the Constitution and/or sections of civil or criminal
code to create a rough count of the number of issues raised. Spe-
cifically, we used the CONST1, CONST2, CIVIPROC1, CIV-
PROC2, CRIMPROC1, CRIMPROC2, USC1, and USC2 variables.
With regard to the number of threshold issues raised, we used a
series of variables in the Database that marks the presence or ab-
sence of a variety of threshold issues. These variables in the U. S.
Courts of Appeals Database are as follows: JURIS (was there a
jurisdictional issue?), STATCL (was there an issue about failure to
state a claim?), STANDING (was there an issue about standing?),
MOOTNESS (was there an issue about mootness?), EXHAUST
(was there an issue about ripeness or failure to exhaust adminis-
trative remedies?), TIMELY (was there an issue about whether
litigants complied with a rule about timeliness?), IMMUNITY (was
there an issue about governmental immunity?), FRIVOL (was
there an issue about whether the case was frivolous?), POLQUEST
(was there an issue about the political question doctrine?),
OTHTHRES (was there some other threshold issue at the trial
level?), LATE (was there an issue relating to the timeliness of the
appeal?), FRIVAPP (was there an allegation that the appeal was
frivolous?), and OTHAPPTH (was there some other threshold is-
sue at the appellate level?).

Determining the length of the opinion was a straightforward
matter based on variables included in the U. S. Courts of Appeals
Database that record the first (BEGINPG) and last page numbers
of each opinion (ENDOPIN). Factor analysis of these variables,
using the rotated principle factor estimation technique in STATA
9.0, produced a single factor with an eigenvalue greater than 1. We
used each case’s factor score as a measure of complexity (see
Maltzman et al. 2000:46–7).
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Appendix B: Logit Estimation of Mixed Outcomes at the
U. S. Courts of Appeals Excluding Threshold-Only Cases

Variable Coefficient Standard Errora p-valueb

Party Capability
High-Resource Opponents (1) 0.135 0.132 0.153
Sovereign (� ) �0.412 0.128 0.001

Strategy
Ideological Diversity (1) 0.339 0.233 0.073
Separate Opinion (n.a.) 0.675 0.322 0.016
Ideological Diversity X Separate Opinion (� ) �1.007 0.546 0.033

Legitimacy
Civil Rights/Liberties Claim (1) 0.116 0.168 0.246
Amicus Curiae (1) �0.078 0.286 0.393
Prior Publication (1) 0.259 0.128 0.022
Chief Justice (1) 0.138 0.211 0.257

Controls
Complexity (1) 0.699 0.198 0.000
Cross-Appeals (1) 1.350 0.169 0.000
Trial Proceedings (1) 0.511 0.121 0.000
Workload (� ) 0.008 0.001 0.000
Constant �3.657 0.280 0.000

Observations 5201
Log Likelihood � 1425.674
w2 201.76
Pseudo R2 0.095

aRobust standard error clustering on circuit-year.
bOne-tailed test.
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