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At least one-quarter of covered workplaces violated the parental leave re-
quirements of the Family and Medical Leave Act of 1993 (FMLA) when sur-
veyed in 1997. What explains this noncompliance? Using a survey of 389 U.S.
workplaces and qualitative interviews with managers in 40 organizations, I
demonstrate that noncompliance comes in distinct forms. Some forms of
noncompliance result from a failure to update institutionalizedFand gende-
redFpolicies, practices, and norms. This form of noncompliance (indicated
by illegally short leaves) is better explained by the institutional perspective,
while outright noncompliance (as evidenced by a lack of leaves) is best ex-
plained by rational choice and deviant culture theories.

The Family and Medical Leave Act of 1993 (FMLA) requires
that U.S. workplaces with at least 50 employees provide 12 weeks
of unpaid job-protected parental leave, as well as unpaid leaves for
employees with serious illnesses and those caring for seriously ill
relatives.1 The rights promised to parents are quite modest, com-
pared to other countries’ leave benefits (Gornick & Meyers 2003;
Kelly 2005), and quite easy to administer compared to other em-
ployment rights in the United States. Yet this analysis reveals that at
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1 The law covers establishments with 501 workers and smaller establishments if the
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least one-quarter of covered workplaces were violating the parental
leave requirements of the FMLA when surveyed four years after
the law’s implementation. What explains organizational noncom-
pliance with the FMLA’s parental leave provisions? I examine this
question using a 1997 survey of almost 400 U.S. workplaces and 40
semi-structured interviews with managers.

This article advances the field in two ways. First, I extend neo-
institutional theory to explain noncompliance. Previous research has
documented how organizations respond to the legal environment,
often by adopting new policies and programs that are thought to
signal attentiveness to or compliance with the law (e.g., Dobbin et al.
1993; Edelman 1990, 1992; Kelly 2003; Sutton & Dobbin 1996). By
examining noncompliance, I investigate which organizations are not
responsive to a seemingly clear legal requirement and consider the
limits of institutional pressures for advancing social change. I also
propose connections between neo-institutional theory and research
on deviant organizational cultures.

Second, I theorize and empirically examine different forms of
noncompliance. Most previous research uses a dichotomous mea-
sure of compliance versus noncompliance (e.g., Ashenfelter &
Smith 1979; Ehrenberg & Schumann 1982; Gray & Shadbegian
2005; compare Simpson 1986; Vaughan 1999). I analyze different
forms of noncompliance with a single law, contrasting organizations
that do not provide any leave with those that provide less than the
12 weeks of leave required by the FMLA. I also analyze maternity
leaves (for mothers) and paternity leaves (for fathers) separately,
despite the fact that the FMLA is deliberately gender-neutral in its
language. I find that there are different predictors of an outright
lack of leave as compared to an illegally short leave, as well as
important differences across the models for maternity leave and
paternity leave. Like recent efforts to identify and explain different
trajectories of offending among individuals (e.g., Moffitt 2008), this
work demonstrates the value of disentangling the category of non-
compliance rather than only contrasting those who abide by and
violate the law.

Specifically, I contend that some forms of noncompliance re-
flect a failure to update existing policies and practices. Previous
theories of noncompliance focus too much on strategic decisions
and too little on the ways that entrenched policies and practices
sometimes turn into noncomplianceFwithout organizational de-
cisions or actionsFwhen the legal environment changes. The in-
stitutional perspective on noncompliance helps explain illegally
short leavesFwhat might be called partial complianceFin partic-
ular. Predictions from a rational choice perspective and deviant
culture perspective fare well in explaining an outright lack of fam-
ily leave.
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The qualitative evidence confirms that the failure to update old
policies and practices is caused both by unintentional oversight and
by ambivalence about the legal changes. Unintentional noncom-
pliance is certainly problematic; however, different enforcement
efforts may be appropriate for addressing distinct forms of non-
compliance. ‘‘Sins of omission,’’ which are more common in
smaller organizations and those that lack human resources profes-
sionals, play a strong role in noncompliant maternity leaves.
Ambivalence about the law’s support of men’s caregiving encourages
short paternity leaves even when 12 weeks of leave are officially
available.

The FMLA and Its Precursors

Many organizations already had maternity leave policies and
related benefits in place before the FMLA was enacted in 1993.
These policies were adopted in the 1970s and early 1980s in re-
sponse to changes in sex discrimination law (Kelly & Dobbin 1999).
Federal regulations and later the Pregnancy Discrimination Act of
1978 required organizations to treat employees ‘‘disabled’’ due to
pregnancy or childbirth the same way they treated other workers
who were physically unable to work (Edwards 1996; Vogel 1993).
For example, organizations that allowed employees time off if they
needed to recover from a heart attack had to do the same for
employees recovering from childbirth. In addition, disability in-
surance policies that provided partial pay to employees while they
were on leave had to cover ‘‘pregnancy-related disabilities’’ as well
(Kelly & Dobbin 1999). Maternity leaves based on this disability
analogy were only available to birth mothers, because only birth
mothers need time to physically recover from childbirth. The
length of those leaves was determined by women’s ability to return
to work, with a norm of six to eight weeks because that is the
average time for a woman’s uterus to return to its normal size and
position in the body after childbirth.

The FMLA deliberately broadened access to leaves to fathers,
as well as adoptive mothers, employees caring for a seriously ill
relative, and employees dealing with their own health conditions
(Elving 1995). The text of the statute emphasizes the gender neu-
trality of the new rights, referring to fathers’ caregiving in positive
terms, recognizing the rise of dual-earner households, and arguing
that ‘‘employment standards that apply to one gender only have
serious potential for encouraging employers to discriminate against
employees and applicants for employment who are of that gender’’
(29 USCS § 2601). More broadly, the FMLA challenges institu-
tionalized assumptions about what employers and employees
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should do when work and family obligations conflict. As Albiston
(2005:13) notes,

The law erodes certain taken-for-granted expectations about
work, such as unbroken attendance as the measure of a good
worker and employer control over work schedules. It also un-
dermines traditional ideologies about the gendered division of
labor in the family by requiring work to accommodate family
needs on a gender-neutral basis.

Yet research suggests that the FMLA and similar state laws have
had fairly minimal effects on women’s leave-taking (in part because
maternity leaves were common before the FMLA) and no discern-
ible impact on men’s use of leaves (Baum 2003; Han & Waldfogel
2003; compare Johnson & Downs 2005). The lack of pay provisions
in the FMLA discourages men’s use of family leave; there is often a
greater loss of family income if men take a leave (Gornick & Meyers
2003). In addition, men are significantly less likely than women to
know they are eligible for FMLA leaves (Baird & Reynolds 2004;
compare Budd & Brey 2003).2 While the law’s limited effects are
related to its limited coverage, lack of income replacement, and
narrow definition of family, the small changes in parental leave
utilization since the FMLA may also be related to inadequate im-
plementation of the law by organizations, i.e., noncompliance.

There has been relatively little research on organizational leave
policies in the wake of the FMLA, but all the available evidence
points to substantial levels of noncompliance. A 2000 survey found
that 84 percent of establishments (all covered by the FMLA) re-
ported providing ‘‘up to 12 weeks’’ of leave for all FMLA reasons,
leaving 16 percent noncompliant (Cantor et al. 2001:5.1). How-
ever, because the survey question cued respondents about the
length of leave required by the law and because the U.S. Depart-
ment of Labor sponsored the study, some organizations may have
reported compliant policies when they normally provided shorter
leaves. A 2008 study of 1,100 private sector organizations asked
about ‘‘the maximum length of unpaid or paid job-guaranteed
leave’’ without cuing respondents about the length of leave re-
quired by the FMLA. These data suggest that 19 percent of orga-
nizations are still noncompliant with the FMLA, but this figure is
likely low because 30 percent of respondents did not answer all
the questions about FMLA-covered leaves (Galinsky et al. 2008:6).
Gerstel and Armenia (2009) recently used these data to estimate
that between 28 and 44 percent of organizations are noncompliant,
depending on how one treats the cases with missing data. Although

2 There are important differences in women’s and men’s leave use by race and marital
status as well (Gerstel & McGonagle 1999; Armenia & Gerstel 2006).
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the data utilized here were collected in 1997, recent studies find
continued and significant noncompliance.

An Institutional Perspective on Noncompliance

Neo-institutional theory claims that organizational actors make
decisions based on a drive to demonstrate the organization’s legit-
imacy as a social actor, as well as to maximize financial perfor-
mance. Research has established that organizations respondFto
varying degreesFto the institutional environment, which includes
‘‘coercive pressures’’ such as regulations and laws, ‘‘normative
pressures’’ often set by professions, and ‘‘mimetic pressures’’ to
imitate peer organizations that appear legitimate or successful
(DiMaggio & Powell 1983; Scott 2001). Scholars of law and orga-
nizations have shown that so-called coercive pressures are more
complex than the term coercion implies. In the arena of U.S. em-
ployment law, at least, ‘‘the law’’ rarely dictates organizational pol-
icies and practices in a simple, top-down manner (Dobbin et al.
1993; Edelman 1990, 1992; Edelman, Uggen, et al. 1999; Kelly &
Dobbin 1999; Suchman & Edelman 1996; Sutton & Dobbin 1996).
Instead, employers, professionals such as human resources man-
agers and attorneys, courts, regulators, and other interested actors
interact to determine what will count as compliance with new laws.
Once new policies and practices are accepted as signals of compli-
ance, large numbers of organizations adopt them, and eventually
courts and other legal actors begin to defer to these management
practices when assessing compliance (Edelman 2004; Edelman,
Uggen, et al. 1999).

Attentiveness to the Legal Environment

By examining noncompliance with the FMLA, I investigate
which organizations are not responsive to changes in the legal en-
vironment. My first claim is a simple one: The organizational traits
that predict responsiveness to the legal environment will be neg-
atively associated with noncompliance. Attentiveness to the legal
environment should reduce noncompliance with the FMLA. Re-
search has consistently found that larger organizations and public
sector organizations are quicker to adopt the policies, practices, and
structures that signal compliance with anti-discrimination laws and
regulations (e.g., Edelman 1990, 1992; Sutton & Dobbin 1996).
Hypotheses 1 and 2 (see Table 1) state that larger organizations and
public sector organizations will be less likely to violate the FMLA’s
parental leave requirements. This literature also views personnel
or human resources professionals as key conduits of institutional
pressures because they are charged with monitoring the legal
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environment (e.g., Dobbin 2009; Dobbin & Sutton 1998; Edelman,
Erlanger, et al. 1993). Hypothesis 3 states that organizations with a
human resources specialist (i.e., either a department or a member
of a professional association) will be less likely to be noncompliant
with the FMLA.3

The Continuing Influence of Old Institutions

My second claim emphasizes the social context of organiza-
tional actions and the durability of social institutions (Powell &
DiMaggio 1991; Martin 2004; Scott 2001) and helps disentangle
different forms of noncompliance. Organizations may violate laws
by continuing on with existing policies and practices after the state
has told them to do things differently. This type of noncompliance
does not necessarily reflect a conscious choice. After all, one of the
characteristics of institutions is that they are generally self-sustain-
ing and often taken for granted. Instead, noncompliance that re-
flects a failure to update institutionalized policies or practices may

Table 1. Hypotheses Regarding Noncompliance with the FMLA

Institutional Perspective
1. Larger organizations are less likely to be noncompliant.
2. Public sector organizations are less likely to be noncompliant.
3. Organizations with a human resources specialist are less likely to be noncompliant.
4. Organizations with temporary disability insurance plans are more likely to provide illegally

short maternity leaves.
5. Older organizations are more likely to provide illegally short maternity leaves.
6. Organizations with a higher percentage of male workers are more likely to have

noncompliant paternity leaves.
7. Organizations with more work-family policies are less likely to have noncompliant

paternity leaves.

Deviant Culture Perspective
8. Organizations in industries where noncompliance is higher are more likely to be

noncompliant.
9. Organizations that have previously gone through an OFCCP compliance review are more

likely to be noncompliant.
10. Organizations in which the CEO (or equivalent top executive) is more supportive of

work-family issues are less likely to be noncompliant.

Rational Choice Perspective
11. Organizations with a higher percentage of female workers are more likely to have

noncompliant maternity leaves.
12. Organizations with more professional and managerial workers are less likely to be

noncompliant.
13. Establishments in states with state family leave laws are less likely to be noncompliant.
14. Organizations in less profitable industries are more likely to be noncompliant.

3 Although based in a different literature, Thornton, Kagan, et al. (2009) also argue
that smaller organizations are less likely to take actions that improve their environmental
performance because they are under less scrutiny and experience less social pressure to
respond to environmental norms and regulations. In addition, Thornton, Kagan, et al.
(2009:408) note that ‘‘larger organizations are more likely to have in-house specialists in
regulatory issues’’ who monitor the legal requirements closely.
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occur unintentionally or with limited planning.4 This is quite
different from the rational calculation of the benefits and likely
costs of noncompliance that is assumed in many studies of non-
compliance or corporate crime.

Individuals and organizations regularly face ‘‘competing insti-
tutions’’ that ask different things of them (Friedland & Alford 1991;
Heimer 1999). Competing institutions create openings for change,
but they do not ensure it. New laws often signify an official chal-
lenge to older institutions; the old way of doing things is denat-
uralized and delegitimated, and new expectations are laid out
explicitly in a new law. Still, the older institutions may win out in
some contexts, even in the face of the coercive pressures for change
contained in a new law. From this perspective, some forms of non-
compliance can be understood as the failed deinstitutionalization of
the older institutions.

In this case, previously institutionalized leave policies may fos-
ter noncompliance with the FMLA if they are not appropriately
updated. Specifically, the disability framework that is encapsulated
in the Pregnancy Discrimination Act (1978) and early maternity
leaves may lead some organizations to continue to offer six to eight
weeks of leave to mothers, although the FMLA now requires 12
weeks of leave to be allowed. Hypothesis 4 states that organizations
with temporary disability insurance plans in place are more likely
to provide illegally short maternity leaves. While my focus is the
legacy of temporary disability policies, one could generalize from
this to hypothesize that older organizations will be more likely to be
noncompliant with the FMLA (Hypothesis 5). This is consistent
with the institutional claim that organizations are imprinted at
foundingFthey adopt the structures and policies considered le-
gitimate at that timeFand are unlikely to change in significant
ways later on (Stinchcombe 1965).

While institutionalized organizational policies may affect non-
compliance with maternity leave requirements, noncompliant pa-
ternity leaves may be related to institutionalized assumptions that
men are only minimally involved in caring for infants and insti-
tutionalized practices of giving men only a few days off after a birth.
Gender scholars have long noted that organizations idealizeFand
rewardFthose who will work continuously and as many hours as
are requested (e.g., Acker 1990; Moen & Roehling 2005). Obvi-
ously, ‘‘[this] way of defining the ideal worker is not ungendered.
It links the ability to be an ideal worker with the flow of family work

4 Scholars have acknowledged that some noncompliance is probably unintentional
(e.g., Clinard & Yeager 1980; Langbert 1996) but have not theorized or investigated when
that is more likely to occur (but see Brehm and Hamilton 1996 for an empirical analysis of
ignorance of environmental regulations).
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and other privileges typically available only to men’’ (Williams
2000:5). Men realize that it is risky to violate these institutionalized
expectations of unfettered commitment to the employer by taking
family leaves, reducing their hours, or otherwise signaling their
family obligations (Cooper 2000; Townsend 2002). The FMLA can
be viewed as an attempt to challenge these institutionalized gender
norms by encouraging men to take family leaves (Albiston 2005).
However, noncompliance with the FMLA’s paternity leave provi-
sions may reflect the continued influence of a more traditional
gender regime in some organizations.

Although it has long been claimed that organizations are
‘‘gendered,’’ scholars have paid less attention to empirically ex-
plaining variation in gender traditionalism across organizations
(Britton 2000). To begin to address this gap, I explore two orga-
nizational traits that may be associated with gender traditionalism:
sex composition and previous enactment of gender-neutral work-
family policies. Hypothesis 6 claims that organizations with a higher
percentage of male workers will be more likely to have noncom-
pliant paternity leaves, although numerical dominance may matter
most when women are tokens because then family leaves will be a
rare event (Moss Kanter 1977). A recent analysis finds that orga-
nizations where women are more than 50 percent of the workforce
are less likely to be violating the FMLA provisions in general and
more likely to provide paternity leave (Gerstel & Armenia 2009).
Family leave policies may reflect a broader interest (or lack of in-
terest) in work-life issues on the part of management. Organiza-
tions with other work-family policiesFsuch as flextime and pre-tax
accounts for dependent care expensesFthat are available to both
men and women may be more open to recognizing and supporting
men’s leave rights under the FMLA. Hypothesis 7 states that or-
ganizations with more work-family policies are therefore less likely
to have noncompliant paternity leave policies.

Deviant Culture Perspective

Regulation scholars have long been interested in the ways that
deviance is supported and facilitated by some organizational cul-
tures (Braithwaite 1984). Scholars have noted that employees are
socialized into deviant cultures and that immersion in a deviant
culture makes it easier to ‘‘normalize deviance’’ because it is so
common. These arguments can be applied to organizations in an
organizational field as well as individuals within a company. Doing
so suggests links between neo-institutional theory’s concept of mi-
metic isomorphism and the deviant culture perspective. Both per-
spectives recognize that organizations are affected by their peers’
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interpretation of the legal environment. If peer organizations are
ignorant of the legal requirements, it is more likely that the orga-
nizations will remain in the dark. If peer organizations are delib-
erating violating the law, it is more likely that deviance will be
normalizedFexcused as being what everyone else is doing (Cole-
man 1998; Vaughan 1996, 1999). Hypothesis 8 states that organi-
zations in industries where noncompliance is higher will be more
likely to be noncompliant with the FMLA.

This literature also suggests that organizations have stable cul-
tures, and that some organizations are ‘‘repeat offenders’’ across
different legal domains (Clinard & Yeager 1980; Gray & Shadbeg-
ian 2005; Shover & Routhe 2005). I lack direct measures of or-
ganizations’ noncompliance with other laws and instead turn to a
proxy measure. Because regulatory agencies often target organi-
zations that are believed to be violating the law (Gray & Shadbegian
2005), Hypothesis 9 asserts that organizations that have previously
gone through an Office of Federal Contract Compliance Programs
(OFCCP) compliance reviewFan audit of the organization’s equal
opportunity and affirmative action policiesFwill be more likely to
be noncompliant with the FMLA. Alternatively, one could view an
earlier OFCCP compliance review as a deterrent that would make
organizations more careful about complying with all federal em-
ployment laws and therefore discourage noncompliance with the
FMLA (Langbert 1996).

Previous research emphasizes the role of top management in
shaping organizational cultures and in determining how organiza-
tions will respond to laws (Braithwaite & Makkai 1991; Coglianese
& Nash 2001). Based on the claim that ‘‘top management, partic-
ularly the chief executive office, sets the ethical tone’’ of an orga-
nization (Clinard & Yeager 1980:60), Hypothesis 10 claims that
organizations in which the CEO (or equivalent top executive) is
more supportive of work-family issues are less likely to be non-
compliant with the FMLA.

Rational Choice Perspective

From a rational choice perspective, organizations are ‘‘amoral
calculators’’ (Kagan & Scholz 1984; Becker 1968), and noncom-
pliance occurs after strategic and deliberate decisions about the
relative costs and benefits of complying with or violating a given
law. This perspective is dominant among economists (e.g., Ashen-
felter & Smith 1979; Chang & Ehrlich 1985; Ehrenberg & Schum-
ann 1982; Grenier 1982) and has also been utilized by many
political scientists and criminologists who study noncompliance
with a variety of laws and regulations (e.g., Braithwaite & Makkai
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1991; Kagan et al. 2003; May 2002, 2004; Simpson 1986, 2002). In
the case of family leaves, the costs and benefits of compliance and
noncompliance will depend on the likely utilization of leaves, the
costs of replacing workers, deterrent effects, and the level of fi-
nancial strain in the organization.

Because women are more likely than men to use parental
leaves (Han & Waldfogel 2003), the costs of compliance with the
FMLA (and its maternity leave requirements, specifically) rise with
each woman of childbearing age. This suggests that organizations
with a higher percentage of women workers will be more likely to
be noncompliant (Hypothesis 11), in contrast to the institutional
hypothesis that organizations with more men will be more likely to
violate the paternity leave requirements in particular.

The costs associated with leaves include the lost productivity of
the leave-taker and the costs of temporary replacement workers. If
leaves are not allowed, though, turnover costs will likely be higher,
because workers may quit to meet their family obligations. Because
highly skilled workers cost more to replace (Ehrenberg & Schum-
ann 1982; Doeringer & Piore 1971), Hypothesis 12 states that or-
ganizations with more professional and managerial workers will be
less likely to be noncompliant. Previous research has shown that
organizations that rely on professional and managerial workers
tend to provide more generous family policies (Deitch & Huffman
2001; Glass & Fujimoto 1995; Kelly 2003).

Deterrence theory emphasizes the likely costs of noncompliance,
in particular the risk of being caught and the sanctions that a violating
organization would face if caught. Under the FMLA, the risk of de-
tection and the severity of sanctions are both minimal. The federal
government learns about disputes and possible noncompliance only
when employees complain to the Wages and Hours Division of the
Department of Labor or file a lawsuit. For example, in fiscal years
2000 to 2005, complaints averaged 3,137 per year, and employers
were found to be violating the FMLA in 49 percent of those cases (U.S.
Department of Labor 2002, 2005: n.p.). In cases where employers
were found to be at fault, employees received an average of about
$1600. In cases where employers were found to be at fault, employees
received an average of about $1,600. Damages are capped at two
times an employee’s lost wages and benefits, or the costs of alternative
care if the employee did not take a leave, plus legal costs. A review of
appellate court cases on family leaves heard in the 1990s finds that
employers won about 65 percent of the time (Wisensale 1999).

While all the organizations in this study were subject to these
low risks of detection and relatively small sanctions under the fed-
eral FMLA, I can evaluate variation in legal risks across states to
begin to address the question of deterrence. Employers in the 15
states with their own family leave laws presumably face a higher
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risk of detection and sanctions because they are subject to two laws
and two enforcement agencies (U.S. Department of Labor 1993).
Accordingly, Hypothesis 13 states that establishments in states with
state family leave laws will be less likely to violate the FMLA.

It is routinely argued that corporate crime is more likely when
organizations are struggling to meet performance expectations
(Shover & Routhe 2005; Vaughan 1999). For example, Clinard and
Yeager (1980:129) report that ‘‘firms in depressed industries as
well as relatively poorly performing firms in all industries tend to
violate the law to greater degrees.’’ Recent research on trucking
firmsFa highly competitive industry with tight profit margins and
many small organizationsFfinds less proactive response to envi-
ronmental regulations and fewer actions that go ‘‘beyond compli-
ance’’ than in other industries with a smaller set of established firms
(Thornton, Kagan, et al. 2009). Although the evidence that finan-
cial strain prompts organizational noncompliance is decidedly
mixed (Geis & Salinger 1998; Simpson 1986, 1987; Vaughan
1999), it is plausible that organizations in less profitable industries
will be more likely to be noncompliant (Hypothesis 14).

Data Methods

The Survey

I analyzed a 1997 phone survey of 389 U.S. work establish-
ments with 50 or more employees. The survey was developed by
researcher Frank Dobbin and me and conducted by the University
of Maryland’s Survey Research Center. A stratified random sample
of establishments was drawn from the Dun and Bradstreet Market
Identifier database (see Kelly 2003 for more detail). The response
rate for the survey was 56 percent, and the cooperation rate (cal-
culated as the percentage of contacted managers who completed
interviews) was 74 percent. Respondents did not differ from non-
respondents in terms of establishment size, firm size, region, type
of establishment (independent location, headquarters, or branch),
subsidiary status, or sex of the top executive. Government agen-
cies, nonprofit organizations, chemical manufacturers, and auto-
mobile manufacturers were significantly more likely to respond
than organizations in other industries. I interpreted these findings
in line with Tomaskovic-Devey et al.’s (1994) claim that organiza-
tions in the public sector and other firms highly regulated by the
government (here, heavy manufacturers) are more responsive to
the public’s request for information. Organizations in the public
and nonprofit sectors and larger organizations were oversampled
to facilitate comparisons across sectors and size categories, so I
report analyses of the weighted data. The weights are based on the
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Dun and Bradstreet Market Identifiers database, and they reflect
the inverse of the probability that establishments were sampled.

Survey Measures of Noncompliance

The clear legal requirements of the FMLA made it possible to
identify and analyze apparently noncompliant leave policies and
practices as of 1997. Respondents were first asked whether there
was a written policy for ‘‘leaves for new mothers’’ and ‘‘leaves for
new fathers’’ and, if not, what would happen if a worker needed
each type of leave. The law does not require written leave policies;
it only requires that employers allow leaves in the specified cir-
cumstances. Respondents that did not have a written leave policy
were asked whether workers would be allowed to take a leave,
could use vacation time only, or whether decisions were made on a
case-by-case basis. The first response was counted as compliance,
whereas responses that workers would be allowed to take vacation
time only or that decisions were made on a case-by-case basis were
coded as noncompliance.5 All three responses were read to man-
agers who reported that they did not have a leave policy, in order
to make all three responses seem acceptable. The survey then
asked all respondents how many weeks of leave a new mother and
a new father could take (in separate questions). These questions
allowed me to analyze different forms of noncompliance, compar-
ing organizations that provided illegally short leaves with those that
did not allow any leave.

The survey measures identified significant violations of the
FMLA requirements, but they did not capture all forms of non-
compliance. I analyzed only parental leaves because the survey did
not ask about the length of leaves to care for ill relatives or medical
leaves. In addition, my measures of noncompliance with the pa-
rental leave provisions of this law ignored seemingly minor, but
often consequential, violations such as the failure to post a notice
about FMLA rights, the failure to continue health insurance during
a leave, or penalizing workers who take family leaves (Albiston
2005). Therefore this study provides a conservative estimate of
noncompliance with the FMLA in 1997.

As with all self-reports of regulated actions, there may have
been response bias at the level of participation in the study and in
the truthfulness of managers’ answers to the survey questions. To
minimize these biases, the recruitment materials presented the
survey as a broad investigation of human resources policies and

5 Granting leaves on a case-by-case basis may be acceptable under the law, if the
decision is made solely on the eligibility of the worker specified in the law. However,
granting leaves to some workers but not to others is illegalFand indeed counteracts the
creation of a new employment rightFif the decision is up to the supervisor or manager.
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practices (with no mention of the FMLA in the invitation letter), the
interviewers presented a lack of leave as an acceptable action, the
question about the length of leave did not prompt managers with
the 12-week requirement, and the study was not associated with the
enforcing agency. These strategies led me to believe that these
survey questions were an improvement over previous measures of
employers’ noncompliance with the FMLA. Furthermore, these
self-reports were better than much of the data routinely used in
noncompliance research. I did not rely on complaints or target
firms that have been accused of being noncompliant (e.g., Albiston
2005; Clinard & Yeager 1980; Harlan & Roberts 1998), nor did I
substitute managerial intentions or motivations for data on orga-
nizational behavior (e.g., May 2004; Simpson & Piquero 2002).

Measures of Independent Variables

Table 2 provides descriptive statistics for the variables used in
the analysis and describes the data source for each variable. Two
variables require further comment. First, the survey asked whether
top management ‘‘actively supports work-family policies, accepts
work-family policies but does not actively support them, or opposes
some work-family policies.’’ I compared organizations in which top
management was reported to ‘‘actively support’’ work-family pol-
icies to all others. Second, the survey asked whether the organi-
zation had ever been through a compliance reviewFan audit of
anti-discrimination and affirmative action practicesFby the
OFCCP. This agency targets government contractors, but 35 per-
cent of the establishments that did not have a federal contract as of
1997 reported having been through a compliance review.

Financial performance data were limited for private sector or-
ganizations and not available for the public sector organizations in
the sample. The Dun & Bradstreet database provided spotty data
on the sales reported by private sector organizations, and it was not
clear which year those figures referred to. For these reasons, I used
industry-level data from the National Income and Products Ac-
counts from the U.S. Department of Commerce for the 296 private
sector organizations. In the private sector analyses discussed below,
I average the profits before taxes for the years 1993–1997 (i.e., the
period when the organizations were subject to the FMLA).

Analytic Strategy

Because I conceptualized noncompliance as a categorical vari-
able, I estimated multinomial logit models for maternity leave and
paternity leave requirements. These models summarized how a
variety of organizational traits and environmental conditions are
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associated with the likelihood that an organization has no leave
(relative to a compliant leave) and the likelihood that an organi-
zation provides illegally short leaves (relative to a compliant leave).
I also estimated a second set of models to examine the predictors of
having no leave as compared to having an illegally short leave.
Multinomial logit models were preferable to a series of binomial
logistic models (i.e., no leave vs. compliant, short leave vs. compli-
ant) that would be based on different samples (Long & Freese
2003:190). Models were estimated in Stata with robust standard
errors that provided correct standard errors even if model as-
sumptions were violated, using weighted data.

The Interviews

This study also utilized 40 semi-structured interviews with the
managers who were charged with developing and/or implementing
human resources policies such as family leaves. Along with re-
searcher Alexandra Kalev, I conducted the interviews in 2000 and
2001 in organizations randomly sampled from the Dun & Brad-
street Market Identifiers database. We sampled organizations in
northern California, Minnesota, New York, and New Jersey and
conducted in-person interviews averaging 90 minutes. The partic-
ipating establishments varied greatly in size, with nine organiza-
tions employing fewer than 100 workers, 12 organizations
employing between 100 and 1,000 workers, and 20 organizations
employing more than 1,000 workers worldwide. We completed
interviews in 46 percent of the organizations we contacted and
found no significant response bias (Kelly & Kalev 2006). The in-
vitation letter described the study as an effort to understand ‘‘what
companies are doing (formally or informally) to help workers with
their family responsibilities.’’ Although neither family leaves nor
the FMLA were mentioned, individuals may have refused the in-
terviews if they knew their organization was not complying with
the FMLA or if they believed their organization was particularly
unsupportive of workers’ family responsibilities.

We asked respondents to tell us about their family leaves and
then, through a series of probes, we determined when the policy
had been adopted, how much time was allowed for each kind of
family leave, whether and how much of it was paid, how workers
learned about these leaves, whether managers had any discretion
in granting leaves, and whether there had been disputes or ‘‘in-
teresting situations’’ with these leaves. We also asked how many
workers had taken a leave in the previous year, but less than half of
our respondents could provide actual numbers or close estimates.
We did not mention the FMLA by name or refer to leave laws in
general until the respondents had either brought up the law or had
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finished describing their leave policies and practices. If time per-
mitted, we explained that the survey had found that about a quar-
ter of organizations were not complying with the FMLA and asked
the respondent, ‘‘What is your sense of why that might be?’’ This
question allowed us to hear more about the respondents’ under-
standing of why noncompliance occurs without putting them on
the defensive about their organization’s policies.

Interviews were taped, fully transcribed, read repeatedly to
identify themes and key concepts, and coded in a qualitative soft-
ware program. For this article, the primary analysis was a system-
atic review to summarize each organization’s maternity and
paternity leave policies, spontaneous mentions of the FMLA (par-
ticularly the first mention), the sources of paid leave in that orga-
nization, whether and how disability insurance benefits were
integrated with FMLA leaves, differences in the administration of
maternity and paternity leaves, and respondents’ responses to the
question about why noncompliance occurs.

Findings

The Prevalence of Noncompliance

Noncompliance with the parental leave provisions of FMLA
was quite common four years after the law went into effect. Even
assuming that all organizations with incomplete information were
actually compliant, one-quarter of the sample did not meet the
basic requirements for parental leaves required by the FMLA.
Furthermore, this sample overrepresented the public sector and
large organizations; when the data were weighted, I estimated that
up to one-half of covered establishments were not complying with
the FMLA’s parental leave provisions in 1997. Although the com-
pliance rate was fairly similar for maternity and paternity leave (73
and 70 percent, respectively), Table 3 shows that organizations
were more likely to provide illegally short maternity leaves than to
lack maternity leave completely, and the pattern was reversed for
paternity leaves.

Findings From the Survey Data

The multinomial logistic regression findings in Table 4 clearly
demonstrate the utility of conceptualizing and analyzing distinct
types of noncompliance rather than relying on a dichotomous
analysis of compliant versus noncompliant organizations. The sig-
nificance and even the signs of coefficients reveal that organizations
without leaves were distinguished from compliant organizations in
different ways than organizations with illegally short leaves are.
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The multinomial models also show that illegally short maternity
leaves were better explained by the institutional perspective, while
deviant culture and rational choice perspectives help explain out-
right noncompliance, as evidenced by a lack of leaves.

Maternity Leaves
The first column of Model 1 summarizes how the variables in

the model affected the likelihood that an organization would lack
maternity leave altogether, as opposed to having compliant mater-
nity leave policies. All three perspectives received some support.
Larger establishments were significantly less likely to lack maternity
leave entirely than to have a compliant leave policy, as suggested in
Hypothesis 1. With all other variables at their means, the predicted
probability of having no maternity leave was 0.05 for the smallest
organizations and less than 0.001 for the largest.6 In support of
Hypothesis 2, public sector organizations were significantly less
likely to lack maternity leave policies than to have compliant leave
policies.

There was also evidence supporting deviant culture and ratio-
nal choice perspectives. Organizations that had been audited for

Table 3. Noncompliance With the Parental Leave Requirements of the Family
& Medical Leave Act (N 5 389 covered establishments)

Type of Leave N
Unweighted

(all cases)

Unweighted
(excluding

missing data)
Weighted
(all cases)

Weighted
(excluding

missing data)

Parental Leave
Not compliant
(either or both)

103 26% 31% 42% 50%

Compliant with both 227 58% 69% 42% 50%
Missing leave length 59 15% 16%

Maternity Leave
No maternity leave 17 4% 5% 20% 22%
Short maternity leave 51 13% 14% 16% 17%
Compliant 285 73% 81% 67% 61%
Missing leave length 36 9% 8%

Paternity Leave
No paternity leave 54 14% 15% 32% 35%
Some paternity leave 31 8% 9% 8% 9%
Compliant 272 70% 76% 52% 57%
Missing leave length 32 8% 9%

6 Multinomial logit models are nonlinear, which means that ‘‘the effects of a change in
a variable depend on the values of all variables in the model’’ (Long & Freese 2003:97). It is
helpful to interpret coefficients by using the estimated models to predict the values of the
dependent variable, here the likelihood of having a specific leave situation, at key levels of
the focal variable while holding other variables at their mean. For example, predicted
values of having no maternity leave were calculated for the minimum, mean, and max-
imum organizational sizes, with all other variables at their mean. Predicted values were
calculated using the Spost commands in Stata (Long & Freese 2003), although this can also
be done in Excel using estimated coefficients and mean values.
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compliance with antidiscrimination laws had a higher likelihood of
having no maternity leave, as proposed in Hypothesis 9. Having
top management that was perceived to support work-family pol-
icies significantly reduced the likelihood that an organization
lacked maternity leave altogether (Hypothesis 10). Model 1 shows
that organizations in states with their own maternity leave lawF
those subject to two different leave lawsFwere significantly less
likely to lack maternity leave, as expected in Hypothesis 13.
In models limited to the private sector (available upon request),

Table 4. Multinomial Logit Models of Noncompliance, Compliant Leave as
Base Category

Model 1 Model 2

No
Maternity

Leave

Short
Maternity

Leave

No
Paternity

Leave

Short
Paternity

Leave

Institutional Perspective
Size (ln - employees at location) � 1.962nn � 0.772n �0.787n � 0.688

(0.603) (0.320) (0.370) (0.441)
Public sector � 3.132n,a � 0.077 �1.620n,b 1.147

(1.362) (0.968) (0.782) (0.721)
Human resources specialist � 0.801 � 1.369n �0.798 � 1.549

(0.756) (0.652) (0.610) (0.868)
Temporary disability insurance � 0.012 1.543n – –

(0.841) (0.628)
Age � 0.003 0.014n 0.013 0.006

(0.011) (0.005) (0.008) (0.008)
Percentage female � 0.030 � 0.010 �0.007 � 0.005

(0.016) (0.011) (0.014) (0.016)
Other work-family policies � 0.357 0.002 �0.667n,a 0.238

(0.598) (0.185) (0.333) (0.252)

Deviant Culture Perspective
Industry noncompliance (maternity) � 0.011 � 0.014 – –

(.047) (.034)
Industry noncompliance (paternity) – – 0.050a � 0.022

(.033) (.025)
Compliance review 1.974nn 1.113 1.615n,b � 1.197

(.685) (.616) (.761) (.786)
Supportive management � 2.784nn,b 0.004 �1.718nn,b 0.676

(.988) (.572) (.504) (.733)

Rational Choice Perspective
Professional/managerial Core Job 0.103 0.683 �0.352 0.476

(1.213) (.646) (.651) (.886)
State leave law (maternity) � 3.385n � 1.031 – –

(1.528) (.764)
State leave law (paternity) – – �0.132 � 0.487

(.591) (.528)
Constant 10.959nn 2.544 3.349 2.239

(3.000) (2.023) (2.122) (2.508)
N 353 357
Likelihood ratio chi� square 255.678nn 177.044nn

Degrees of freedom 24 22
Maximum likelihood R2 0.515 0.391
BIC’ �114.883 � 47.733

Notes: npo.05, nnpo.01. Base category is compliant organizations.
aContrast between no leaves and short leaves significant at po.05. See also Table A1.
bContrast between no leaves and short leaves significant at po.01. See also Table A1.
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establishments in more profitable industries were significantly less
likely to lack maternity leave altogether than to have compliant
policies, as suggested by Hypothesis 14.

The second column of Model 1 summarizes how the indepen-
dent variables affected the likelihood that organizations had ille-
gally short maternity leaves. The findings strongly support the
institutional perspective. Human resources professionals are
charged with monitoring the legal environment and updating pol-
icies as needed. As stated in Hypothesis 3, establishments with a
human resources professional on site were significantly less likely
to have short maternity leaves than to have compliant leaves. The
predicted probability of illegally short maternity leave was 0.08 for
establishments with a human resources professional and 0.26 for
those without, with all other variables at their means. Having in-
stitutionalized policies that linked maternity leave to disability ben-
efits significantly increased the likelihood that an organization
would have illegally short maternity leaves rather than compliant
leaves (supporting Hypothesis 4). With all other variables at their
mean, the predicted probability of having short maternity leaves
was 0.15 for organizations with temporary disability insurance and
0.04 for organizations without that policy in place. Forty-two of the
51 organizations (72 percent) with illegally short maternity leave
reported leaves of six to eight weeksFthe norm set by the disability
framework. These findings clearly support the idea that some
forms of noncompliance occur because of a failure to update ex-
isting policies.

Changing the base category in the multinomial logit models
allowed me to investigate whether there were statistically significant
contrasts between organizations with short maternity leaves and
those without any maternity leaves (see notes in Table 4 and Ap-
pendix Table A1). Organizations with supportive top management
were significantly more likely to end up with short maternity leave,
rather than no maternity leave. Top management ‘‘values’’ appar-
ently reduced the likelihood of the more extreme violations of the
FMLA, but they did not affect whether or not organizations pro-
vided maternity leaves of the proper length. In addition, organi-
zations in the public sector were much more likely to end up with
short maternity leave, rather than no maternity leave. Government
agencies may take care to provide some maternity leave, but they
were not statistically more likely to provide enough leave time to
meet the FMLA requirements.

Paternity Leaves
The first column of Model 2 in Table 4 reveals that organiza-

tions that were smaller, located in the private sector, had a com-
pliance review, and had less supportive top management were
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significantly more likely to lack paternity leave altogether. The
same hypotheses (1, 2, 9, 10) were supported here as in the model
for the absence of maternity leaves, suggesting that the conditions
that foster an outright lack of leave are similar for maternity and
paternity leaves. However, the predicted probabilities of lacking
maternity leave were smallFeven when an organization had the
significant ‘‘risk factors’’Fwhile the predicted probabilities for
lacking paternity leave were considerably larger. The predicted
probability of lacking paternity leave was 0.03 for organizations
with supportive top management and 0.13 for organizations with
less supportive leaders, with all other variables at their mean. The
predicted probability of lacking paternity leave was 0.15 for orga-
nizations that had been through a compliance review and 0.03 for
other organizations. Public sector organizations were much less
likely than private sector organizations to lack paternity leave (pre-
dicted probabilities of 0.02 and 0.08, respectively), but government
agencies were actually more likely than private sector organizations
to have illegally short leaves (predicted probabilities of 0.09 and
0.03). Models using a dichotomous measure of compliance did not
reveal these distinctions and did not produce a significant coeffi-
cient for public sector organizations. In models limited to the pri-
vate sector (available upon request), industry profitability
significantly reduced the likelihood that an organization would
have illegally short paternity leaves, as compared to compliant pa-
ternity leave. This partially supports Hypothesis 14.

I proposed that noncompliant paternity leaves would be more
likely in organizational settings where traditional gender norms
about men’s limited involvement in caregiving were stronger.
There was no support for Hypothesis 6 suggesting that the per-
centage of male employees would affect paternity leave noncom-
pliance.7 In models not reported here, I explored whether
workplaces where men were in a strong majority (more than 66
percent male and more than 80 percent male) were more or less
likely to have noncompliant paternity leaves; these predictors were
not significant either. As expected in Hypothesis 7, organizations
with other (gender-neutral) work-family policies in place were
more likely to have paternity leaves in place as well. Each additional
work-family policy reduced the likelihood that an organization
would lack paternity leave completely.

As seen in the second column of Model 2, there were no sta-
tistically significant coefficients for illegally short paternity leaves.
In other words, none of the variables in the model predicted
whether an organization would provide illegally short paternity

7 Hypothesis 11, the rational choice claim that the percentage of female employees
would affect noncompliance, was also not supported.
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leaves rather than compliant leaves. The one variable that was
marginally significant (p 5 0.07) in this model was a human re-
sources specialist (consistent with Hypothesis 3). Workplaces with a
local human resources specialist had a predicted probability of il-
legally short paternity leaves of 0.03, as compared to 0.13 for es-
tablishments without a professional on site. This points again to the
role of human resources specialists in paying attention to the de-
tails of the FMLA.

The model suggests that organizations with illegally short pa-
ternity leaves are not bad apples; indeed, they seem to be the same
as compliant organizations. Common models that utilize a dichot-
omous measure of compliance/noncompliance would miss this in-
formation by lumping together organizations with no leaves and
organizations with illegally short leaves. These analyses show that it
is only organizations with no paternity leave that can be distin-
guished from compliant organizations. The interview data below
reveal that these similarities are due to the continued power of a
traditionalist gender regime in both officially compliant organiza-
tions and those with illegally short paternity leaves.

Findings From the Interviews

The interviews strongly supported an institutional perspective
on the compliance process. The accounts provided by the manag-
ers substantiated the key findings from the maternity leave models
about the conditions fostering attentiveness to the law and the
continued influence of the older disability framework in the ad-
ministration of maternity leaves. Respondents in smaller organiza-
tions and especially those in establishments with fewer or less
professionalized human resources staff described the challenges of
keeping up with the law. The interviews also helped make sense of
the nonsignificant contrasts in the paternity leave models because
they revealed the strong influence of institutionalized norms about
men’s caregiving in compliant and noncompliant organizations
alike. Management practices reinforce institutionalized gender
norms and discourage long paternity leaves, regardless of whether
official policy provides 12 weeks or less.

It is possible that overt resistance to the FMLA is also a strong
motive for noncompliance, even though such resistance was very
rarely expressed in the interviews. Managers who had deliberately
decided not to comply with this law may have chosen not to par-
ticipate in the interview study as well. Furthermore, participating
managers may not have discussed their strategic resistance to this
law because of social desirability bias. The concept of ‘‘normaliza-
tion of deviance’’ also suggests that individuals in noncompliant
organizations may reconstruct their behavior as appropriate or
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even lawful, in their own thought and in their discussion with oth-
ers (Vaughan 1996, 1999). While these data do not rule out re-
sistance to the law as a motive for noncompliance, the perspectives
that were shared in the interviews point to the need to integrate an
institutional perspective into the study of noncompliance.

Institutionalized Policies and Questionable Compliance for Maternity
Leave

The interviews supported the claim that noncompliance with
maternity leave often happens because older leave policies have
not been updated to match the requirements of the FMLA. Man-
agers in the seven organizations with questionable maternity leave
policies described these leaves using the disability framework rather
than the FMLA. These organizations may allow up to 12 weeks of
leave for mothers if women push for it, but they focused first and
foremost on the shorter, paid disability leaves. For example, when
asked whether the company had a policy allowing women to take
leave when a child is born, the manager in a small manufacturing
organization answered simply, ‘‘No.’’ The interviewer followed up
with this question: ‘‘What happens when a worker is pregnant?’’
and the manager responded, ‘‘When a worker is pregnant, it’s
handled like a normal disability’’ and continued on to say that the
leave length ‘‘all depends on what the doctor says . . . . Because
having a baby, by law, isn’t anything different than breaking a leg.’’
This was an accurate description of the law regulating maternity
leave as of 1992, but it did not reflect the requirements of the
FMLA. A manager at a large manufacturing company responded to
the question ‘‘How many weeks of leave does the new mother get?’’
by saying ‘‘Normally six.’’ The interviewer later tried to probe to
clarify how long maternity leaves could be, including both paid and
unpaid leave time, and the manager responded:

In general, a mother who is having a child is usually allowed six
weeks, and they’re under the doctor’s care for that amount of
time. If it turns out that they have to be under the doctor’s care longer
than that, then it would be whatever it is. But, in general it’s six
weeks (emphasis added).

Employees in this organization may or may not hear about their
rights to unpaid leave because the disability framework and preg-
nancy discrimination laws still dominate these managers’ under-
standing of what maternity leave is.

The presence of disability policies does not necessarily lead to
leave violations of the FMLA. Sixteen organizations provided dis-
ability insurance benefits for the first six to eight weeks of a ma-
ternity leave but also made it clear that employees could take a total
of 12 weeks of leave. In a textbook example of how the disability
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benefits and the FMLA requirements should interact, the manager
from a mid-sized advertising agency explained:

Under our policy, if they’ve been here one year, obviously they’re
eligible for FMLA. They can have up to 12 weeks off, unpaid. And
if they return within the 12 weeks, they return to the same paying
position, etc. What we have that runs, additionally, is our short-
term disability [insurance] that compensates an employee that’s
out for medical leave and it compensates them at 100 percent for
up to 12 weeks, depending on what the physician recommends
for sufficient time off. Generally, we’ve seen that it’s been six
weeks. So they’ll get six weeks of full pay, and then what they do is
the last six weeks (because most of them now take 12), they’ll use
personal time, some vacation, a mixture.

Organizations can combine older and newer leave policies in com-
pliant and even generous ways that go ‘‘beyond compliance.’’
Eleven organizations had policies that allowed mothers to take
disability leave and then begin their FMLA time, so that they would
end up with up to 18 weeks of leave.

Limited Administrative Capacities Encourage Noncompliance
Respondents routinely explained other firms’ noncompliance

by pointing to their own or others’ confusion about the law.
Respondents also expected that confusion and the noncompliance
associated with it were more likely to occur in smaller organizations
and those that had limited human resources staff (as the survey
analysis showed). For example, a manager for a county govern-
ment in California responded to the question about why she
thought other organizations did not comply with the FMLA by
saying:

So one thing is nobody understands it. Smaller private employers
and even smaller public employers are mystified by some of these
laws. They don’t quite know how to ask, ‘‘What does this mean?’’
They get very upset and all these changes are often beyond the
capacity of smaller organizations to implement. Now that’s not an
excuse, but it’s real. They may have an overworked HR depart-
ment of one person, who now in addition to everything else that
person is doing has to figure out how to get this information out,
work with the payroll department, work with the supervisors,
develop the policy for implementing, get a form ready. It’s a lot of
work.

Other respondents conveyed that financial capacity to do what the
law requires was not the issue; instead, noncompliance was related
to administrative capacity to know what the law requires. The hu-
man resources manager at a transportation company with about
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200 employees pointed to the limited familiarity with the law
among some human resources staff. She explained:

I don’t think it’s that people don’t want to comply. I think that it’s
just very difficult to stay on top of it. I sat in that class at the [local
university’s business school] . . . . There were probably 50 or 60
people in that class with me. Over half, which surprised me, knew
less about it than I did. There were even some people that didn’t
have any idea of what the law was. They’re just people in com-
panies [pause]. Oftentimes I think you see administrative assis-
tants (like I used to be) put into an HR role, I think that happens
more and more, and you just don’t know [about the law].

Although this organization seemed to be compliant with the FMLA,
the ellipses above mark the place where she commented: ‘‘I think
that we do a darn good job, although I’ve made mistakes. We tried
to fix them or correct them as soon as we realize what we’ve done,
but it’s never intentional to not comply.’’ The administrative ca-
pacity explanation dominated respondents’ discussion of why non-
compliance occurs, with only three respondents presenting other
explanations.

Institutionalized Gender Norms and Noncompliant Paternity Leaves
Institutionalized expectations that men are not, and perhaps

should not be, caregivers drove some noncompliance with the
FMLA’s paternity leave requirements. A respondent from a small,
high-tech company revealed noncompliant paternity leaves, igno-
rance about the law’s coverage of men, and the most explicit state-
ment of disapproval about men’s use of leaves in these interviews.
After a discussion of maternity leaves, he was asked:

Interviewer: Do you offer anything to new fathers? What happens?
Respondent: Not anything formally.
Interviewer: And what do you have informally?
Respondent: I don’t think we’ve run into it. Or we haven’t run into
it where the father wanted any extensive time off. That would have
created a problem here because each position that we have here,
we don’t have a way to cover for someone else . . . if they wanted
like three months off to be with their newborn child that would be
a major economic problem for us. And we probably wouldn’t be
able to support that.
Interviewer: So were there cases in which new fathers asked for a
week?
Respondent: I haven’t ever had any. I don’t remember any em-
ployees that have been here having babies. They may have, but it
never came up to my attention with respect to time off or I don’t
remember ever getting a cigar from anybody.

Although the manager did not appear to know that the FMLA
covers fathers, he responded to the question about leaves to care
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for seriously ill relatives by saying, ‘‘I think that comes from the
Family Leave Act. And that if it’s a direct relative, there are re-
quirements that the company needs to support that.’’ Later, the
manager was asked:

Interviewer: What do you think about family leave?
Respondent: I’m not sure if lots of it is needed. I think that there
are many situations where [pause]. I don’t think the husband needs a
leave for having children. I don’t know where that came from and I’m not
a really strong supporter for that. I am a strong supporter for the
woman or if something biological happens (emphasis added).

A second example illustrates that organizations may simultaneously
do more than the law requires by providing paid paternity leave
but not comply with the FMLA requirements on leave length.
These short leavesFeven when they are paidFreinforce the ex-
pectation that men are not primary caregivers. A manager at a
large advertising agency first said no when asked if the firm had
paternity leave. The current practice at this company was simply
for the father to take two or three days off. The manager ex-
plained, ‘‘So, we sort of say, ‘Please, be with your family. You need
to be with your family now,’ knowing that we’ll get that time back
from them one way or another.’’ She later explained that the com-
pany was planning to initiate three days of paid paternity leave and
revealed her expectation that fathers have a subordinate, support-
ive caregiving role:

What we did was we surveyed the advertising industry of what the
other competitors offered. And it was an average of three to five
days [of paid paternity leave]. And most of the agencies were
doing three. And we felt that three was suitable. For two reasons:
Now a female is in the hospital an average of 24 to 48 hours
following the delivery of a child. So we felt that three days was more
than enough time to take care of the remaining siblings at home, if nec-
essary, while the mom was in the hospital. And one or two more days to be
at home with the mom and the new baby, to help her, and certainly be
able to go one or two days to the hospital to see her. So, we felt
that three days was suitable (emphasis added).

This respondent knew about the FMLA. She noted that there was
no discretion with maternity leave ‘‘because maternity is protected
by the Family Medical Leave Act, so they’re entitled to take that.’’
But the manager apparently did not believe the FMLA applied to
fathers. When asked, ‘‘What about paternity leave? Do managers
have latitude?’’ she said:

They do, because again it’s not a formalized policy. So if there’s a
male employee that says, ‘‘I want to take three days off,’’ the
manager can say no, if they’re in the middle of something. I’m not aware
of that ever happening here though (emphasis added).

Kelly 57

https://doi.org/10.1111/j.1540-5893.2010.00395.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2010.00395.x


Although the respondent claimed that supervisors would nor-
mally allow these short paternity leaves, men in this organization
have not achieved the right to leave that was intended in the FMLA.

Institutionalized Gender Norms and Paternity Leave Practices in Com-
pliant Organizations

Institutionalized gender norms influenced management prac-
tices and the leave time men actually took in compliant, as well as
noncompliant, organizations. Respondents in compliant organiza-
tions reported that men generally took short leaves, often using
vacation time or personal days rather than official FMLA or pa-
ternity leave. About one-third of the respondents said that they did
not know of a single case of a father taking significant time off, and
the remaining two-thirds said that fewer than five men had done
so.8 Compliant policies are clearly not sufficient to increase men’s
use of leaves. Employees must also know about their rights and
choose to claim them (Albiston 2005; Baird & Reynolds 2004;
Schuster et al. 2008). Men’s limited use of family leaves is certainly
influenced by their (socially constructed) preferences and identities
and the lack of income replacement in FMLA leaves. But there are
also specific management actions that discourage men from mo-
bilizing their rights.

Managers may question men’s use of leaves even in compliant
organizations and thereby reinforce institutionalized, gendered
patterns of caregiving. When the human resources manager of a
state agency was asked whether men took family leave, he said they
definitely did to care for family members. ‘‘If the wife has had a
baby and has some problems,’’ a man can take family leave, he
reported. The interviewer said: ‘‘I know this isn’t common, but
what would happen if a man wanted to take 12 weeks of family
leave to take care of the infant?’’ The manager replied that a man
in that situation could take a leave, because it was covered by the
FMLA and a state parental leave law. But the respondent also said
that he would investigate to ‘‘be sure the man was sincere’’ and
didn’t just ‘‘want 12 weeks off.’’ He also noted that the father’s
supervisor would probably try to get the man to work part-time
during this time, because ‘‘of operational needs.’’ Despite opera-
tional needs, the same respondent reported that most women took
six months of leave after a birth. Organizations like this one may
comply with the FMLA’s paternity leave provisions when push
comes to shove, but men will be less likely to push for leaves in
these settings.

8 The exception was a national bank that checked its computer records and reported
that 34 men had taken FMLA leave to ‘‘bond with a child’’ in the previous year. Roughly
3,400 female employees had taken maternity leaves from the organization in the same year.
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Managers and coworkers may be critical of fathers who use
leaves. A human resources manager for a city reflected on the likely
response to a city employee taking paternity leave:

The concern here might be that they might be viewed as not
fitting in. I’m thinking of the police department, for instance. If
they wanted to go out for a couple of months and stay home with
the family. Uh [comic pause], no. That wouldn’t fit the mold of
the law enforcement environment . . . . And I’m wondering if that
still might be a little too revolutionary for some.

A mid-sized transportation company did more than the law required by
providing a six-month leave policy to women and men. However,
women received paid family leave (after the disability period) and men’s
paid leave was limited their accrued vacation. When I asked the re-
spondent whether she knew why men were not covered, she answered:

This is confidential, right? I can tell you that a lot of the people that
are in management here have been here a long time, from the old
school. [These managers believe:] You don’t pay dads to take time
off to be home to take care of the children. Just forget it, that’s
ridiculous. I never did it. Forget it. My wife takes care of that stuff.

Perhaps feeling uncomfortable for having criticized her superiors
in this way, she immediately commented:

And I think it would be a lot of inconvenience. There was a ware-
house manager that was one of the guys that took the leave. He
took a six-month leave and there was a tremendous hardship for
the warehouse . . . . His wife stayed home six months and then he
stayed home six months. They wanted a year with their baby at
home without daycare. Then when he did come back, he took a
second shift position so they worked opposite shifts so they had
another whole chunk of time. I thought that was a really neat way
to do it. It was interesting how people didn’t. Some of themF
men especiallyFin the organization just thought that was ridic-
ulous that he would go that far.

The manager reported that most men in the company took ‘‘maybe
the day of the birth, maybe the few hours at the hospital. ‘I’ll be right
there, honey, when I finish this phone call.’ The baby’s born, back to
work with cigars.’’ These findings illustrate how institutionalized
gender norms continue to influence everyday practices even in or-
ganization with compliant or generous official policies.

Conclusion

Employment laws such as the FMLA challenge the ways things
have been done and lay out what organizations should do. This
kind of mandate is institutional pressure for organizational change
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in perhaps its purest and most overt form. But existing institutions
Fin this case, institutionalized disability policies that provide some
paid maternity leave and institutionalized norms about men’s role
in familiesFinfluence how organizations act (or do not act) in re-
sponse to the changing legal environment. Noncompliance some-
times occurs through a failure to update previously institutionalized
policies and practices to bring them into line with current law.

This point has not been theorized in previous research on non-
compliance. Indeed, most research on noncompliance uses dichot-
omies, contrasting legal with illegal behavior, rather than considering
the possibility that there are different forms of noncompliance that
reflect different processes and are found in different contexts. This
article provides evidence about which organizations are more likely
to violate the FMLA in different ways. Both survey and interview
evidence point to information overloadFparticularly in smaller or-
ganizations and those with less professionalized human resources
staffFas a cause of noncompliant maternity leaves. Noncompliance
is also more likely when organizational actors who are ambivalent
about the legal changes (such as men’s right to longer family leaves)
conveniently forget to check whether their policies and practices
need to be updated. In both situations, there does not seem be a
calculated decision to violate the law, but the end result is that em-
ployees are not availed of the family leaves promised in the FMLA.

This work has several implications beyond the case of FMLA
noncompliance. First, the finding that different forms of organiza-
tional noncompliance have different causes parallels the move
within criminology to identify different offender trajectories (e.g.,
Moffitt’s [2008] adolescent-limited and life-course persistent offend-
ers) and specify the predictors of these different patterns (e.g.,
Chung et al. 2002). Identifying different forms or patterns of
offending has implications for enforcement policies and strategies; I
discuss this below. Second, noncompliance from a failure to update
existing policies and practices is likely to occur in other legal do-
mains, although additional research is needed. This type of analysis
might proceed by categorizing continuous data, such as emissions
released by a polluting organization, into levels such as ‘‘very high,’’
‘‘levels near the requirements of an older law,’’ ‘‘levels at or near the
current legal requirements,’’ and ‘‘levels lower than the current law
requires.’’ Scholars studying health and safety regulations might be
able to separate noncompliance into categories such as ‘‘no ergo-
nomic adjustments,’’ ‘‘equipment that is responsive to older regu-
lations,’’ and ‘‘equipment that complies with current regulations.’’

When is noncompliance from a failure to update most likely to
occur? I suggest three conditions that encourage this form of or-
ganizational noncompliance. First, this may be more likely when
laws or regulations require affected parties to file complaints or
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lawsuits to start an investigation, rather than having an agency that
inspects or audits organizational compliance. Regulators routinely
educate the regulated parties about their (new) obligations under
the law during inspections or audits (Gray & Shadbegian 2005;
Thornton, Gunningham, et al. 2005). Second, this type of non-
compliance and, more generally, confusion about legal require-
ments may be more likely to occur when an organizational action is
regulated by both state and federal laws or by multiple federal laws.
For example, in my interviews, even well-informed managers re-
ported confusion about how to reconcile the medical leave re-
quirements of the FMLA with the Americans with Disabilities Act
(1990)Ftwo related laws that are enforced by separate federal
agencies. Third, and most broadly, this form of noncompliance
may be more likely in welfare states that provide less of the social
safety net through public programs and instead deliver key ben-
efits through employers. As Gottschalk (2000:1) notes in her de-
scription of the ‘‘shadow welfare state’’ in the United States, ‘‘The
United States has quite an extensive but generally overlooked wel-
fare state that is anchored in the private sector but backed by gov-
ernment policy.’’ In the realm of family-supportive policies, we ask
employers to do moreFpay less in taxes, but do more adminis-
trativelyFthan many other industrialized nations (Kelly 2005).
When organizations do not comply with these laws, employees miss
out on the rights and benefits promised to them by the state.

If previously institutionalized policies, practices, and norms en-
courage noncompliance, what might destabilize the older institu-
tions and bring about more social change? First, I suggest that
additional education about the FMLA may reduce noncompliance
and increase utilization of parental leaves (at least modestly). Be-
cause some forms of noncompliance may be unintentional, it would
be useful to educate employers about the FMLA and how the dis-
ability policies related to the Pregnancy Discrimination Act (1978)
should mesh with the FMLA. Because smaller establishments and
those without human resources professionals may not attend train-
ing on the FMLA, a public education campaign is an important
complement to programs for employers. Furthermore, employees
who are familiar with the FMLA may educate their employers, mo-
bilize their rights by requesting leaves, and dispute decisions that are
arguably noncompliant. It is often difficult and frightening to mo-
bilize rights within the workplace (Albiston 2005; Budd & Brey
2003; McCann 1994; Nelson & Bridges 1999), but public education
campaigns may make this process less intimidating. Second, a fed-
eral law creating paid parental leaves could render older policies
and practices irrelevant and thereby reduce noncompliance. How-
ever, public education is needed for full utilization even when
paid leave is available. A recent study shows limited awareness of
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California’s Family Leave Insurance program (which provides some
pay during family leaves) even among parents who were especially
likely to need leave because they had a child with a serious health
condition (Schuster et al. 2008). Even if a federal paid leave law is
not passed anytime soon, campaigns for paid leaveFand the debate
that would surely ensueFmay increase both workers’ and manag-
ers’ awareness of existing rights under the FMLA and perhaps
reduce some forms of noncompliance with the existing law.

Appendix

Table A1. Multinomial Logit Model of Regression, With Illegally Short Leaves
as Base Category

Model 1 Model 2

No
Maternity

Leave

Compliant
Maternity

Leave

No
Paternity

Leave

Compliant
Paternity

Leave

Institutional Perspective
Size (ln - employees at location) � 1.190+ 0.772n � 0.098 0.688

(0.652) (0.320) (0.562) (0.441)
Public sector � 3.055n 0.077 � 2.766nn � 1.147

(1.448) (0.968) (0.803) (0.721)
Human resources specialist � 0.568 1.369n 0.754 1.549

(0.877) (0.652) (0.958) (0.868)
Temporary disability insurance � 1.555+ � 1.543n – –

(0.941) (0.628)
Age � 0.011 � 0.014n 0.007 � 0.006

(0.010) (0.005) (0.008) (0.008)
Percentage female � 0.020 0.010 � 0.002 0.005

(0.020) (0.011) (0.020) (0.016)
Other work� family policies � 0.359 � 0.002 � 0.905n � 0.238

(0.622) (0.185) (0.421) (0.252)

Deviant Culture Perspective
Industry noncompliance (maternity) � 0.003 0.014 – –

(0.054) (0.034)
Industry noncompliance (paternity) – – 0.073n 0.022

(0.037) (0.025)
Compliance review 0.861 � 1.113 2.812nn 1.197

(0.852) (0.616) (0.985) (0.786)
Supportive management � 2.788nn � 0.004 � 2.394nn � 0.676

(1.021) (0.572) (0.764) (0.733)

Rational Choice Perspective
Professional/managerial Core Job � 0.683 � 0.829 � 0.476

(1.197) (0.646) (1.074) (0.886)
State leave law (maternity) � 2.354 1.031 – –

(1.553) (0.764)
State leave law (paternity) – – 0.355 0.487

(0.718) (0.528)
Constant 8.416 � 2.544 1.110 � 2.239

(3.5013) (2.023) (3.2491) (2.508)
N 353 357
Likelihood ratio chi� square 255.678nn 177.044nn

Degrees of freedom 24 22
Maximum likelihood R2 0.515 0.391
BIC �114.883 � 47.733

Notes:+po.10, npo.05, nnpo.01.
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