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Abstract

Ronald Dworkin’s argument from theoretical disagreement remains a pressing challenge
for legal positivists. In this paper, I show how positivists can answer Dworkin’s argument
without having to attribute confusion or disingenuity to legal officials. I propose that the
argument rests on two errors. The first is to assume that positivism requires legal officials
to converge on precise grounds of law when convergence on more general grounds will
do. The second is to construe judicial speech too literally. If we pay attention to the prag-
matics of judicial speech, we see that judges do not disagree over what the grounds of law
are; they at most disagree over how courts should proceed when agreed-upon, though
imprecise, grounds of law underdetermine what the content of the law directs in the case
at hand.

Key Words: Theoretical disagreement; General jurisprudence; Legal
positivism; Rule of recognition; Grounds of law

Introduction

Suppose that, as sometimes happens, two judges disagree over how to inter-
pret a statute: one says that the statute should be interpreted according to its
ordinary meaning; the other says that it should be interpreted according to the
legislature’s intent. Ronald Dworkin claims that disputes like this are ‘theo-
retical disagreements’ over the grounds of law and that they pose a problem
for legal positivism. The problem is roughly this: According to positivism, a
fact is a ground of law only if legal officials agree that it is. But legal officials
engaged in theoretical disagreement disagree precisely over whether some
fact—say, a statute’s ordinary meaning—is a ground of law. So positivists
must conclude that these officials are either confused (they are debating
whether a fact is a ground of law even though their very disagreement pre-
cludes it from being so) or else disingenuous (they are just pretending to
engage in such a debate).
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Dworkin presented this argument in 1986, but at first little was written on it.?
That changed when Scott Shapiro revived the argument in 2007, calling it “the
most serious threat facing legal positivism at the beginning of the twenty-first
century.” Brian Leiter then offered an influential response, contending that the-
oretical disagreement rarely occurs in legal practice, such that positivists should
not be concerned about attributing confusion or disingenuity to those who engage
in it.* But recent years have seen pushback against that response from Dale
Smith, Barbara Baum Levenbook, and others.” These writers claim that (i)
Leiter underestimates the amount of theoretical disagreement in legal practice
and, in any event, (ii) there is prima facie reason to reject a theory of law that
requires viewing legal officials as confused or disingenuous.

My aim in this paper is to show how positivists can answer the argument from
theoretical disagreement without having to attribute confusion or disingenuity to
legal officials.® I propose that the argument rests on two errors. The first is to
assume that candidate grounds of law must be facts like a statute’s ordinary
meaning or legislative intent. The grounds of law need not be so precise.
Legal officials agree on the grounds of law but at a higher level of generality:

1. See Ronald Dworkin, Law’s Empire (Harvard University Press, 1988) at ch 1. An earlier ver-
sion of the argument appears in Ronald Dworkin, Taking Rights Seriously (Harvard University
Press, 1977) at 46, 54-56.

2. For early responses to the argument from theoretical disagreement, see Jules Coleman, The
Practice of Principle: In Defence of a Pragmatic Approach to Legal Theory (Oxford
University Press, 2001) at 115-18; Matthew H Kramer, /n Defense of Legal Positivism:
Law Without Trimmings (Oxford University Press, 1999) at ch 6.

3. Scott J Shapiro, “The ‘Hart-Dworkin’ Debate: A Short Guide for the Perplexed” in Arthur
Ripstein, ed, Ronald Dworkin (Cambridge University Press, 2007) at 50 [Shapiro, “Hart-
Dworkin Debate”]. See also Scott J Shapiro, Legality (Harvard University Press, 2011) at
ch 10.

4. See Brian Leiter, “Explaining Theoretical Disagreement” (2009) 76:3 U Chicago L Rev 1215;
Brian Leiter, “Theoretical Disagreements in Law: Another Look” in David Plunkett, Scott J
Shapiro, & Kevin Toh, eds, Dimensions of Normativity: New Essays on Metaethics and
Jurisprudence (Oxford University Press, 2019) at 249; Brian Leiter, “Back to Hart” (2021)
69:4 Annals of the Faculty of Law-Belgrade L Rev 749.

5. For criticism of Leiter’s response, see Benjamin Ewing, “Conventionality, Disagreement, and
Fidelity” (2017) 30:1 Can JL & Jur 97 at 97-8; Luis Duarte d’ Almeida, “The Grounds of Law”
in Wil Waluchow & Stefan Sciaraffa, eds, The Legacy of Ronald Dworkin (Oxford University
Press, 2016) at 165, 191-94; Barbara Baum Levenbook, “Dworkin’s Theoretical Disagreement
Argument” (2015) 10:1 Philosophy Compass 1 at 6; Dale Smith, “Agreement and
Disagreement in Law” (2015) 28:1 Can JL & Jur 183 at 197-98 [Smith, “Agreement and
Disagreement”]; Stefan Sciaraffa, “Explaining Theoretical Disagreement and Massive
Decisional Agreement: The Justificatory View” (2013) 6 Problema 165 at 186; Dale Smith,
“Theoretical Disagreement and the Semantic Sting” (2010) 30:4 Oxford J Leg Stud 635 at
659-60 [Smith, “Theoretical Disagreement”]; Tim Dare, “Disagreeing about Disagreement
in Law: The Argument from Theoretical Disagreement” (2010) 38:2 Philosophical Topics
1 at 6.

6. For other recent responses to the argument from theoretical disagreement, see Torben Spaak,
“The Scope of Legal Positivism: Validity or Interpretation?” in Torben Spaak & Patricia
Mindus, eds, The Cambridge Companion to Legal Positivism (Cambridge University Press,
2021) 443 at 455-59 [Spaak & Mindus, Legal Positivism]; Dennis Patterson, “Dworkin’s
Critique of Hart’s Positivism” in Spaak & Mindus, Legal Positivism, ibid 675 at 683-92;
Dennis Patterson, “Theoretical Disagreement, Legal Positivism, and Interpretation” (2018)
31:3 Ratio Juris 260; David Plunkett & Timothy Sundell “Dworkin’s Interpretivism and
the Pragmatics of Legal Disputes” (2013) 19:3 Leg Theory 242.
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they agree, for instance, that a statute or other enacted text’s meaning (its com-
municative content) is a ground of law, and that a judicial opinion or other prece-
dential text’s holding is as well. These are platitudes, which are stated at such a
high level of generality that no one would dispute them. But that is partly the
point: positivists expect the grounds of law to be platitudinous.

Legal officials’ agreement on these grounds of law is ‘coarse-grained,” in the
sense that, though they agree that legal texts’ meanings or holdings are grounds of
law, they disagree over what meanings or holdings are—and in particular, dis-
agree over which more basic facts (semantic facts, contextual facts, legal actors’
intentions, etc.) ground meanings or holdings. Part of my project is to show that
positivism, or at least one version of it, requires only this sort of coarse-grained
agreement on the grounds of law. Legal officials must agree on which types of
facts ground the content of the law, but that is consistent with them disagreeing
over what makes any fact a token of those types. Notably, this coarse-grained
agreement on the grounds of law suffices for legal officials to agree on what
the content of the law directs in many cases.

The first error, in short, is to assume that positivism demands agreement on
precise grounds of law when agreement at a more general level will do.
Recognizing this error is important ground-clearing work but admittedly does
not yet answer Dworkin’s objection. If legal officials agree that the grounds
of law are as general as I just suggested, then they should also agree that the con-
tent of the law is indeterminate as to some cases. But as Dworkin observes, judges
tend to speak as if the content of the law is determinate as to every case, suggest-
ing that they understand the grounds of law to be more precise than positivists can
allow. This leads to the second error that I wish to correct, which is to consider
judges’ speech without regard to the context in which they are speaking, i.e., to
ignore the pragmatics of judicial speech.

The pragmatics of judicial speech is an underexplored topic in legal philoso-
phy, and I can only begin to address it here. Nearly everyone who writes on the-
oretical disagreement assumes that, if judges speak as if the content of the law is
more determinate than they believe it to be, then they are behaving disingenu-
ously.” But disingenuity has connotations of deceit or bad faith, and there is noth-
ing of the kind in the judicial speech at issue. It is no secret that, when judges
speak in their official capacities, they are fulfilling an institutional role that gen-
erally requires them to speak as if the content of the law determinately directs a
court’s decision even when they believe the content of the law to be unsettled.
Speaking in this way is not disingenuous; it is simply how lawyers, and possibly
even many laypeople, expect judges to talk.

Given widely shared contextual beliefs, a reasonable hearer will often under-
stand judges to be using their speech not to assert what the content of the law is
but rather to advocate for what it should be—to be advancing lawyerly arguments
for or against a court’s disposition of a legal issue. Below, Part I lays out the

7. One exception is Plunkett and Sundell. For discussion of their response to Dworkin, see infra
note 84.
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argument from theoretical disagreement and some recent discussion of it. Part II
contends that legal officials, at least in the United States but presumably else-
where as well, exhibit coarse-grained agreement on the grounds of law. Part
III argues that this coarse-grained agreement is all that positivism requires.
Finally, Part IV turns to judicial speech in hard cases and explains why that
speech neither undermines agreement on the grounds of law nor requires attrib-
uting confusion or disingenuity to legal officials.

I. The Argument from Theoretical Disagreement

In this part, I lay out the argument from theoretical disagreement, first as Dworkin
presents it, and then charitably reconstructed as an objection to the Hartian idea that
the rules of recognition at the foundation of any legal system are social rules. I also
discuss Leiter’s response to the argument and the obstacles that his response faces.

A. Dworkin’s Presentation of the Argument

Dworkin prefaces the argument from theoretical disagreement by introducing two
terms: “propositions of law” and “grounds of law.”® Propositions of law are prop-
ositions about the content of the law, i.e., about what the law entitles, requires, per-
mits, or empowers its subjects to do or have. For instance, ‘California law forbids
driving over 55 miles per hour on a highway’ is a proposition of law. What Dworkin
means by ‘grounds of law’ is somewhat less clear: he states that propositions of law
are true or false in virtue of other, more “familiar” propositions, which “furnish” the
grounds of law.” Although Dworkin was writing before talk of grounding became
popular in metaphysics, | take it that he intends to invoke the sort of metaphysical
dependence relation that metaphysicians today would call a ‘grounding’ relation.'

We need not delve into contemporary controversies surrounding grounding
for purposes of laying out Dworkin’s argument. I will assume—as Dworkin
seems to assume—that social reality is hierarchically structured from more basic,
or foundational, facts to increasingly derivative ones. The grounds of law are the
more basic facts that ground the content of the law for some legal system. That is,
the grounds of law are the facts in virtue of which the content of the law for some
legal system obtains (and thus the facts in virtue of which propositions of law for
that system are true or false).!! Everyone agrees that these facts include some

8. Dworkin, Law’s Empire, supra note 1 at 4.
9. Ibid.

10. See e.g. Gideon Rosen, “Metaphysical Dependence: Grounding and Reduction” in Bob Hale &
Aviv Hoffman, eds, Modality: Metaphysics, Logic, and Epistemology (Oxford University
Press, 2010) 109; Jonathan Schaffer, “On What Grounds What” in David J Chalmers,
David Manley & Ryan Wasserman, eds, Metametaphysics: New Essays on the
Foundations of Ontology (Oxford University Press, 2009) 347.

11. This characterization of the grounds of law as facts is different from Leiter’s characterization of
them as “criteria of legal validity.” Leiter, “Explaining Theoretical Disagreement”, supra note
4 at 1216. In my view, criteria of legal validity are not themselves grounds of law; rather, they
specify which types of facts are grounds of law.
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descriptive facts about individuals’ or institutions’ actions and attitudes; the more
contentious question is whether they also include evaluative facts about what is
right, good, etc.

Dworkin claims that much of legal practice involves debating which propo-
sitions of law are true, and he identifies two forms such disagreement can take.'?
In empirical disagreements, parties agree on the grounds of law “but disagree
about whether those grounds are in fact satisfied in a particular case.”!*® For
instance, parties might agree that the speed limit is 55 mph in California if there
exists a California statute to that effect but disagree about whether there is in fact
such a statute.'* By contrast, in theoretical disagreements, parties disagree about
what the grounds of law are.!® For example, they might agree on “what the statute
books and past judicial decisions have to say about compensation for fellow-ser-
vant injuries” but disagree over “whether the statute books and judicial decisions
exhaust the pertinent grounds of law.”'®

The cases that Dworkin uses to illustrate theoretical disagreement are all cases
in which judges appear to disagree over what it is about some statute or other
legal text that grounds the content of the law.!” In Riggs v. Palmer,'® the New
York Court of Appeals held that New York law prohibited a murderer from inher-
iting under his victim’s will. Judge Earl, writing for the majority, acknowledged
that the relevant statutes would, if literally construed, direct that the murderer
inherit.'” But he reasoned that what the statutes literally said must yield to what
the enacting legislature would have directed if “such a case had been present to
their minds” and surely the enacting legislature would have directed that the mur-
derer not inherit.”’ Judge Gray dissented, arguing that the court should enforce
what the statutes literally said.’!

Similarly, in TVA v. Hill,?* the question that divided the U.S. Supreme Court
was whether the Endangered Species Act (ESA) required enjoining operation of
the Tellico Dam to prevent eradication of the snail darter—an endangered species
of fish of little scientific or aesthetic interest. Chief Justice Burger, writing for the
majority, held that the ESA’s “ordinary meaning” required halting the dam proj-
ect, regardless of the attendant waste of public funds.?? Justice Powell argued in
dissent that this conclusion was “absurd” and that the Court should adopt

12. See Dworkin, Law’s Empire, supra note 1 at 13.

13. Ibid at 4.

14. Ibid at 4-5. This is Dworkin’s example, but it is absurd. It is highly unlikely that judges in a
stable legal system would disagree over whether there is a statute directing that the speed limit
is 55 mph. See Part 1I-B, below.

15. Ibid at 5.

16. Dworkin, Law’s Empire, supra note 1, at 5.

17. Ibid at 15-30. Dworkin offers four sample cases, though I will focus on just two. The others are
McLaughlin v O’Brian, [1983] 1 AC 410, and Brown v Board of Education of Topeka, 347 US
483 (1954).

18. 115 NY 506 at 514-15 (1889) [Riggs].

19. Ibid at 509.

20. Ibid.

21. Ibid at 515-16 (Gray J, dissenting).

22. 437 US 153 at 156 (1978) [TVA].

23. Ibid at 173, 184.
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“a permissible construction [of the statute] that accords with some modicum of
common sense and the public weal.”?* As Dworkin reads these cases, the judges
disagreed over the grounds of law; that is, they were engaged in theoretical
disagreements.?

Dworkin argues that cases like Riggs and TVA pose a problem for “the plain
fact view of law”—a view that he attributes to H.L.A. Hart and other positivists.?®
On this view, the grounds of law are matters of “plain historical fact,” over which
no one can sensibly disagree, making theoretical disagreement perplexing at
best.?” There are difficulties, however, with attributing the plain fact view to posi-
tivists. It is not entirely clear what the view holds. What does it mean for the
grounds of law to be matters of ‘plain historical fact’? Nor is it clear that any
positivist subscribes to it (Hart, for one, disclaimed holding such a view).”® In
what follows, I will focus on a reconstructed version of Dworkin’s argument that
more squarely objects to a central tenet of Hartian positivism, namely to the idea
that rules of recognition are social rules.?

B. Reconstructing the Argument

Let us stipulate that a legal system’s rules of recognition supply the criteria of
legal validity for that system, i.e., the criteria governing what counts as a legal
norm in that system. Sophisticated legal systems presumably have numerous such
rules.>® For example, one rule of recognition in the United States may be some-
thing like, ‘Any directive that the U.S. Constitution communicates is a legal
norm.” As this example illustrates, rules of recognition specify which facts—
e.g., the fact that the U.S. Constitution communicates a certain directive—ground
legal norms. There is thus a tight connection between rules of recognition and
grounds of law: a legal system’s rules of recognition state what the grounds
of law for that system are; they specify which types of facts legal officials must
consider to identify the content of the law.

Many positivists, following Hart, maintain that rules of recognition are social
rules.3! It seems that a necessary condition for a social rule to exist is that mem-
bers of the community whose rule it is must, by and large, subscribe to the rule, in

24. Ibid at 196 (Powell J, dissenting).

25. See Dworkin, Law’s Empire, supra note 1 at 23.

26. Ibid at 31, 34.

27. Ibid at 31.

28. See HLA Hart, The Concept of Law, 3d ed (Oxford University Press, 2012) at 248.

29. This reconstructed version of the argument tracks how Shapiro, Leiter, and others understand
it, though I will try to be more precise in certain respects. See e.g. Shapiro, “Hart-Dworkin
Debate”, supra note 3 at 35-40; Leiter, “Explaining Theoretical Disagreement”, supra note
4 at 1220-23.

30. We could instead conceive of sophisticated legal systems as having a single rule of recognition
with many clauses that sometimes come into conflict. Nothing important turns on whether we
speak of plural rules or a single internally complex rule. Hart himself sometimes speaks of
multiple rules of recognition and sometimes of a single such rule. See Hart, supra note 28
at 101-02.

31. Ibid at 108.
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the sense of largely conforming their behavior to the rule and accepting it as a
standard of criticism. It is plausible (albeit not entirely uncontroversial) that a
social rule cannot exist in a community where no such convergent pattern of con-
duct and attitudes obtains. This line of reasoning leads many positivists to con-
clude that, for a rule to be a rule of recognition, legal officials must generally treat
it as such. More specifically, many positivists take themselves to be committed to
the following constraint:

CONVERGENCE CONSTRAINT. A fact ¢ is a ground of law for some legal system
only if the officials of that system converge on a rule of recognition that makes
¢ a ground of law.

By ‘converge on a rule of recognition,” I mean that legal officials generally
behave as though a rule is a rule of recognition and are inclined to criticize those
who do not behave that way. What proportion of legal officials must so converge?
No positivist would require total unanimity; yet a bare preponderance does not
seem like enough. There is no bright-line rule: the convergence constraint is
vague, and there will be borderline cases where there is no answer as to whether
it is satisfied and thus no answer as to whether a fact is a ground of law. That said,
a legal system cannot function without clear convergence on its central rules of
recognition (those that identify many legal norms or very important ones), so we
should expect borderline cases of convergence to arise only as to peripheral rules
of recognition, at least in stable legal systems.

When would theoretical disagreement pose a problem for proponents of the
convergence constraint? It seems that three conditions must obtain for any prob-
lem to arise. First, legal officials must disagree over whether a rule is a rule of
recognition. (For simplicity, I will speak of legal officials generically and put
aside questions of who those officials are or whether the behaviors and attitudes
of non-officials are also relevant.)*> Second, the disagreement must be wide-
spread enough for there to be a clear failure of convergence. If only a few legal
officials disagree, the result may be a borderline case of convergence, and a pro-
ponent of the convergence constraint can easily account for disagreement in such
a case. Third, the disagreement must be authentic. It cannot be just a pretense to
cover up some other form of disagreement.

Going forward, let us take ‘theoretical disagreements’ to refer to disagree-
ments that meet these conditions, i.e., to widespread, authentic disagreements
among legal officials over whether a rule is a rule of recognition. The problem
for proponents of the convergence constraint is this: If legal officials fail to con-
verge on whether a rule is a rule of recognition, and thus on whether a fact is a
ground of law, the convergence constraint entails that the fact is not a ground of

32. There is a question of whose behavior and attitudes matter for purposes of the convergence
constraint. See e.g. Matthew D Adler, “Popular Constitutionalism and the Rule of
Recognition: Whose Practices Ground US Law” (2006) 100:1-2 Nw UL Rev (2006) 719.
Is it just judges? Judges plus legislators? Other groups too? There may be no simple answer.
See Andrei Marmor, Social Conventions: From Language to Law (Princeton University Press,
2009) at 46-47.
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law. Proponents of the convergence constraint must therefore conclude that legal
officials engaged in theoretical disagreement are confused: they are advancing
facts as grounds of law that cannot be grounds of law because their very disagree-
ment precludes those facts from being so. According to Dworkin, however, legal
officials do engage in such disagreements and are not confused.

How much of a problem this is turns partly on how common theoretical dis-
agreements are: while some confusion over peripheral rules of recognition that
rarely make a difference in practice might not be surprising, confusion over cen-
tral rules of recognition that impact many cases would be.** So it is significant
that Dworkin claims to offer examples of theoretical disagreement over central
rules of recognition. As noted above, these are cases in which judges seem to
disagree over what it is about a statute or other legal text that grounds the content
of the law. How legal texts ground the content of the law matters to many cases—
not just ‘hard’ ones in which legal officials disagree over what the content of the
law directs in the case at hand, but also ‘easy’ ones in which legal officials agree
but may agree for different reasons.

C. Leiter’s Response

There are several responses to the argument from theoretical disagreement.** I
will focus on just one influential response here. Leiter argues that there is little
theoretical disagreement in practice and that whatever theoretical disagreement
there is can be explained away by either of two strategies: the “Disingenuity”
or “Error Theory” strategies.> First, positivists can deny that apparent theoretical
disagreements are ever authentic: when legal officials seem to be engaged in the-
oretical disagreements, they are really arguing about what the content of the law
should be.*® Second, positivists can just accept that legal officials engaged in

33. Luis Duarte d’Almeida argues that any incidence of theoretical disagreement is a problem for
Hartian positivists because it shows that judges do not believe that convergence on a rule is
necessary for that rule to be a rule of recognition; and if judges are wrong about this in one case,
then they are wrong about it in every case. See d’Almeida, supra note 5 at 193-94. But this
misunderstands the argument from theoretical disagreement. The argument is that theoretical
disagreement shows that judges are confused about what the grounds of law are, which is a
problem because we expect judges to know what the grounds of law are. The argument is not
that theoretical disagreement shows that judges are confused about the ontology of the grounds
of law—about what makes something a ground of law. Judges give little or no thought to what
makes something a ground of law, so it would not be surprising if they were confused in that
regard. Judges are experts in legal practice, not legal philosophy.

34. For instance, Hart and Coleman both argue that what Dworkin takes to be theoretical disagree-
ment is really disagreement over how to apply agreed-upon moral criteria of legal validity;
since these moral criteria are incommensurate or vague, legal officials can sensibly disagree
over how they apply to particular facts. See Hart, supra note 28 at 258; Coleman, supra note 2
at 116. By contrast, Shapiro accepts the soundness of Dworkin’s argument and develops a
version of positivism that rejects the convergence constraint. See Shapiro, Legality, supra note
3 at 381. For still other responses to the argument from theoretical disagreement, see sources
cited supra note 6. I cannot address all of these responses here; I can only say that I am not
persuaded by them.

35. Leiter, “Explaining Theoretical Disagreement”, supra note 4 at 1224.

36. Ibid.
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theoretical disagreements are confused.?” It would be a hard bullet to bite to con-
clude that legal officials are disingenuous or confused in many cases, so Leiter
stresses that disagreement in legal practice is quite rare:

One may think of the universe of legal questions requiring judgment as a pyramid,
with the very pinnacle of the structure captured by the judgments of the highest
court of appeal ... and the base represented by all those possible legal disputes
that enter a lawyer’s office. This is, admittedly, a very strange-looking pyramid,
as the ratio of the base to the pinnacle is something like a million to one. It is,
of course, familiar that the main reason the legal system of a modern society does
not collapse under the weight of disputes is precisely that most cases that are pre-
sented to lawyers never go any further than the lawyer’s office; that most cases that
lawyers take do not result in formal litigation; that most cases that result in litigation
settle by the end of discovery; that most cases that go to trial and verdict do not get
appealed; and that most cases that get appealed do not get appealed to the highest
court. ... Why the preceding is true is familiar to anyone knowledgeable about law
and litigation: there is massive and pervasive agreement about the law throughout
the system.3®

Leiter is surely right that lawyers and judges typically agree on what the content
of the law directs in specific cases. But it is important to distinguish this sort of
agreement from theoretical agreement on the grounds of law. Let us call agree-
ment on what the content of the law directs in specific cases ‘legal agreement.’
And let us say that legal agreement is ‘broad’ if nearly all legal officials agree on
what the content of the law directs in any one case, and that it is ‘pervasive’ if
some officials agree on what the content of the law directs in nearly all cases
arising in practice. A question for Leiter is whether the fact of broad and perva-
sive legal agreement—the fact that nearly all legal officials agree on what the
content of the law directs in nearly all cases—can show what he wants it to show,
namely that there is little theoretical disagreement.

Barbara Baum Levenbook and Dale Smith both push Leiter on this point.
They note that, just because legal officials agree on what the content of the
law directs in specific cases does not mean that legal officials agree on the
grounds of law: legal agreement does not entail theoretical agreement.’® Legal
officials may agree on what the content of the law directs in a given case but
agree for different reasons. It is possible (albeit unlikely) that significant theoret-
ical disagreement could underlie even broad and pervasive legal agreement. If so,

37. Ibid.

38. Ibid at 1226-27.

39. See Smith, “Agreement and Disagreement”, supra note 5 at 198; Levenbook, supra note 5 at 6.
Smith raises another worry, which is more easily dismissed. He argues that we can conceive of
a legal system in which theoretical disagreement is rampant because its officials “participate in
the same debates about the nature of law that legal philosophers engage in.” Smith,
“Theoretical Disagreement”, supra note 5 at 660. I am not sure that we can conceive of such
a system. But if we can, I would concede that the officials of that system are pervasively con-
fused about the grounds of law. Still, the reason why we see no such system in reality is pre-
cisely because it would be odd for legal officials to be so pervasively confused. It is a mark in
the convergence constraint’s favor that it accurately predicts that no such systems will arise in
reality. The mere conceivability of such systems is neither here nor there.
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then proponents of the convergence constraint would have to conclude that legal
officials are pervasively confused and that easy cases are happy coincidences, in
which officials’ different but equally mistaken beliefs about the grounds of law
happen to lead to the same conclusion.*’

Other commentators raise an independent objection: even granting that theo-
retical disagreement is limited to cases like Riggs and TVA, Leiter attributes more
disingenuity or confusion to legal officials than we should accept.*! The cases
that Dworkin thinks involve theoretical disagreement may be proportionately rare
relative to the number of disputes that enter a lawyer’s office, but there are still
quite a few of them in absolute terms. These cases also tend to be highly salient,
in the sense that they receive far more attention from legal officials and the gen-
eral public than most other disputes do, making persistent disingenuity or confu-
sion in such cases perplexing. A theory of law that does not require attributing
disingenuity or confusion to legal officials in all such cases would be prima facie
preferable to one that does.

I think that Leiter is right to emphasize broad and pervasive legal agreement,
and my own response to Dworkin will emphasize such agreement as well. Where
I believe that Leiter’s response falters is in conceding that cases like Riggs and
TVA involve real or apparent theoretical disagreement at all. In what follows, I
will argue that cases like Riggs and TVA do not evince theoretical disagreement;
to the contrary, the judges in these cases clearly agree on the grounds of law and
disagree only over how courts ought to proceed when those grounds fail to fully
determine what the content of the law directs in the case at hand. So whereas
Leiter allows that there is some evidence of theoretical disagreement and tries
to explain that disagreement away, I will argue that there is no evidence of the-
oretical disagreement, at least in stable legal systems.

II. Coarse-Grained Agreement on the Grounds of Law

The upshot of the preceding part is that the argument from theoretical disagree-
ment remains a problem for positivists committed to the convergence constraint.
Before proceeding further, let me clarify the dialectical position that I take myself
to be in. My goal in this paper is not to convince Dworkinians of the truth of
positivism: there are many objections to positivism, and I cannot address them
all here. My goal is more limited and defensive: it is just to show that positivists
committed to the convergence constraint can answer this one objection without
incurring the theoretic cost of attributing confusion or disingenuity to legal offi-
cials. I will thus be assuming, without argument, a broadly positivist picture of

40. Leiter anticipates this objection and replies that legal agreement observed in easy cases is best
explained by supposing that legal officials converge on the criterion that the “ordinary mean-
ing” of legal texts fixes the content of the law “except in a narrow range of cases.” Leiter,
“Explaining Theoretical Disagreement”, supra note 4 at 1229-31. I think that this is close
to the right line to take, but more needs to be said on the subject. See Part II-C, below.

41. See e.g. Ewing, supra note 5 at 98; Dare, supra note 5 at 6.
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law and attempting to show how that picture can persuasively account for the
cases that interest Dworkin.

My answer to the argument from theoretical disagreement has three steps. The
first step is to show that legal officials do agree on the grounds of law, albeit at a
higher level of generality than Dworkin and his supporters suppose. The second
step is to contend that this sort of ‘coarse-grained’ agreement on the grounds of
law is all that the convergence constraint requires. And the third step is to argue
that legal officials do not wrongly suppose, or mislead others into supposing, that
the grounds of law are any more precise than those I identify here. The present
part of the paper concerns the first of these steps. I first draw a distinction between
legal texts and legal content. I then argue that legal officials agree not only on
what counts as a legal text but also—contra Dworkin—on what it is about
any legal text that grounds the content of the law.

A. Legal Texts and Legal Content

We can distinguish at least two senses in which we use the word ‘law.” We some-
times use it to refer to legal texts, like constitutions, statutes, regulations, or judi-
cial opinions. Let us stipulate that these texts are all speech by institutions that (a)
have authority to make legal norms, and (b) intend to exercise that authority. That
is, ‘legal texts’ are speech acts whereby institutions with authority to make legal
norms intend to exercise their authority to do so. Note that while these institutions
are often collectives composed of many members (e.g., legislatures or courts),
there is no mystery in attributing speech acts to them. What enables these insti-
tutions to speak with one voice is that they have voting procedures, which aggre-
gate the expressed preferences of their members into an institutional decision to
speak a text and thereby create legal norms.*?

We also sometimes use ‘law’ to refer to what legal theorists call ‘the content of
the law’ or ‘legal content.” Legal content is what the law entitles, requires, per-
mits, or empowers its subjects to do or have; it is the set of all legal norms in a
legal system, the set of all legal rights, duties, permissions, and powers for that
system. Whereas Title VII of the Civil Rights Act of 1964 is a legal text, any legal
norm that Title VII grounds—e.g., a norm that employers shall not discriminate
on the basis of an individual’s race, sex, etc.—is part of legal content.*> A crucial
question is: What is the metaphysical relationship between legal texts and legal
content? Or as I will sometimes put it: How do legal texts contribute to legal
content? Positivists have not always focused on this question, and even today,
it is not clear that they have fully answered it.**

42. See Andrei Marmor, The Language of the Law (Oxford University Press, 2014) at 12-22.

43. See 42 USC § 2000e-2(a)(1).

44. One of the chief critics of positivism in this regard is Mark Greenberg. See Mark Greenberg,
“The Standard Picture and Its Discontents” in Leslie Green & Brian Leiter, eds, Oxford Studies
in Philosophy of Law (Oxford University Press, 2011) 1 at 39 [Greenberg, “The Standard
Picture”]; Mark Greenberg, “How Facts Make Law” (2004) 10:3 Leg Theory 157.
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Significantly, the mere fact that a speech act x is a legal text cannot by itself
tell us what the content of the law is; we must also know what it is about x (what
property of x) that grounds the content of the law. It is not enough for a legal
system’s rules of recognition to include rules governing what counts as a legal
text (call these ‘text-identification rules’). They must also include rules specifying
how any legal text contributes to the content of the law (call these ‘text-contri-
bution rules’).*> My goal in what follows is to show that legal officials converge
on both sorts of rules. As convergence on text-identification rules is fairly uncon-
troversial, I address it only briefly before turning to convergence on text-contri-
bution rules in greater depth. While I focus on the United States, I suspect that
much of what I say is true of any stable legal system.

B. What Counts as a Legal Text?

Let me begin by forestalling a potential mistake: disagreement over the content of
constitutional law is not disagreement over text-identifying rules of recognition.
In Shelby County v. Holder, the U.S. Supreme Court divided over the constitu-
tionality of the “coverage formula” in § 4(b) of the Voting Rights Act, which reg-
ulated whether state or local governments required federal preclearance for
changes to their election procedures.*® A majority of the Court held that the cov-
erage formula violated certain constitutional norms; a dissent disagreed. But all of
the justices agreed that § 4(b) was part of a statute. The justices took for granted,
as legal officials nearly always do, that the text at issue was a legal text—that it
was spoken by an institution that has authority to make legal norms with the
intention of exercising that authority.

Disputes like Shelby County may raise issues concerning how a constitution con-
tributes to legal content, but they do not call into question whether a given text is a
legal text and so do not evince a failure of convergence on text-identifying rules of
recognition. This is not just an arbitrary consequence of our definition of legal texts; it
also coheres with how legal officials generally treat legal texts in practice. Legal offi-
cials will usually enforce whatever norms a legal text creates regardless of constitu-
tional defect until a court either enjoins enforcement of those norms or declares them
to be unconstitutional. Moreover, even after a court declares a norm to be unconsti-
tutional, the originating text will remain ‘on the books’—will continue to be recog-
nized as a legal text—unless it is repealed by the enacting institution.*’

45. By focusing on legal texts, I do not mean to exclude the possibility that custom can contribute
to legal content too. Insofar as a legal system has customary law, we need an account of what
the relevant customs are and how they contribute to legal content. That said, I will largely
ignore customary law here because it is a marginal part of contemporary legal practice and
does not figure prominently in the literature on theoretical disagreement.

46. 570 US 529 (2013) [Shelby County).

47. See Jonathan F Mitchell, “The Writ-Of-Erasure Fallacy” (2018) 104:5 Va L Rev 933 at 936.
An infamous example is the Texas statute criminalizing sodomy that the U.S. Supreme Court
declared unconstitutional in Lawrence v Texas, 539 US 558 (2003), but that remains on the
books today. See Cameron Langford, “Texas Refuses to Remove Anti-Gay ‘Crime’ From
Its Books” (18 December 2018) online: Courthouse News Service https://www.
courthousenews.com/%EF%BB%BFtexas-refuses-to-remove-anti-gay-crime-from-its-books/
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For legal officials to actually disagree over the rules governing what counts as
a legal text, they would have to disagree over the criteria that specify (a) which
institutions have any authority to make legal norms (which institutions are legal
institutions), or (b) which facts must obtain for those institutions to intend to exer-
cise their authority (who must do what to generate the relevant institutional
speech act). I will not attempt to articulate what those criteria are here (though
the most central criteria clearly have to do with authority to make law being trace-
able to either the U.S. Constitution or a State Constitution). I will only note that
there is no evidence of widespread disagreement in this regard in the United
States today, given how extraordinarily rare it is for legal officials to disagree
over what counts as a legal text.*®

We can, of course, imagine widespread disagreement over text-identifying
rules of recognition, and such disagreement may arise in politically unstable juris-
dictions. For instance, there could be widespread disagreement over which of two
constitutional documents creates institutions with authority to make law.*’ But
such disagreement does not challenge the convergence constraint. Rather, the
convergence constraint helps to explain what is going on: the lack of convergence
on a rule of recognition has caused a breakdown in the legal system, which should
be obvious to everyone involved. In such a case, legal officials would understand
that their disagreement is a political one over what the rules of recognition should
be—the sort of disagreement that can only be resolved by political force or per-
suasion, not by legal argument.

C. How Does Any Legal Text Contribute to Legal Content?

I just suggested that there is hardly any disagreement over text-identifying rules
of recognition in stable legal systems. Dworkin does not contest that conclu-
sion.”® The rules that he believes to be subject to disagreement are rather text-
contribution rules of recognition, i.e., rules governing ~ow any legal text contrib-
utes to legal content. What I want to show next is that there is also hardly any
disagreement over these rules. To that end, it will help to distinguish two kinds of
legal texts. Some texts, like constitutions, statutes, and regulations, are spoken
with the intent that the directives that they communicate directly become part
of legal content. Call these ‘enacted texts.” Other texts, like some judicial

48. Some cases that might come to mind are Clinton v City of New York, 524 US 417 (1998), and
INS v Chadha, 462 US 919 (1983). But I do not think that even these cases evince disagree-
ment over text-identifying rules of recognition. These cases involve disagreement over whether
Congress can constitutionally grant power to the President to cancel certain statutory provi-
sions or to itself to undo certain agency actions. They thus involve disagreement over the con-
tent of constitutional law, not over the content of a social rule of recognition.

49. See Luther v Borden, 48 US 1 at 47 (1849) (declining to decide whether a newly framed con-
stitution was the operative constitution of Rhode Island because the question was not a legal
but a political one).

50. See Dworkin, Law’s Empire, supra note 1 at 66 (noting consensus at the “preinterpretive
stage”).
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opinions, are spoken with the intent of justifying a decision, which is then taken
to be precedential. Call these ‘precedential texts.’

Legal officials agree that an enacted text’s meaning and a precedential text’s hold-
ing 1is identical to what each contributes to legal content—to what each adds to or
subtracts from the set of all legal norms. Put a bit more carefully, legal officials agree
that (i) any directive that an enacted text communicates just is its contribution to legal
content, and (ii) the holding of a precedential text just is its contribution to legal con-
tent. I take these to be platitudes, which are stated at such a high level of generality
that no legal official would dispute them. What Dworkin and others overlook is that
the convergence constraint does not require agreement on anything more precise than
this. Since agreement on these two text-contribution rules of recognition is key to my
answer to Dworkin, let me say a bit more about each.

1. Enacted Texts

My claim is roughly that an enacted text’s meaning is identical to its contribution to
legal content.’! Of course, ‘meaning’ is a notoriously ambiguous word that can refer,
among other things, to what a text literally says, to all that it communicates, or to its
upshot for a certain situation.>? I will try to precisify a little what lawyers and judges
mean by ‘means,’ but a central contention of this paper is that it is a mistake to pursue
that project too far. We should not expect a philosophical level of precision in legal
practice. Legal practice is less concerned with precision than it is with prospectively
settling our rights, duties, etc., with respect to one another, and agreeing to use terms
imprecisely can be conducive to that end.>® The key is that lawyers and judges agree
on what ‘meaning’ means well enough to get by for the most part.

When lawyers and judges talk about an enacted text’s meaning, I take them to
be referring to what it communicates. Or rather, I take them to be referring to the
directive or directives that it communicates—to what 1 will call the text’s
‘imperatival communicative content.”>* I make this minor clarification because

51. See Bostock v Clayton Cty, 140 S Ct 1731 at 1749 (2020) (“[W]hen the meaning of the statute’s
terms is plain, our job is at an end.”); Epic Sys Corp v Lewis, 138 S Ct 1612 at 1631 (2018)
(“[W]e ask only what the statute means.”); Hernandez v Williams, 829 F 3d 1068 at 1072 (9th
Cir 2016) (“[1]f we find that the statutory meaning is plain and unambiguous, then our ‘sole
function ... is to enforce it according to its terms’”). This claim is essentially what Mark
Greenberg calls the “standard picture.” Greenberg, “The Standard Picture”, supra note 44
at 40-55. Greenberg and others have raised various objections to the standard picture. See
e.g. ibid at 72-102; Dale Smith, “The Practice-Based Objection to the ‘Standard Picture’ of
How Law Works” (2019) 10:4 Juris 502 at 519-23. I cannot address all of these objections
here, though I have addressed some of them elsewhere. See Bill Watson, “In Defense of
the Standard Picture: What the Standard Picture Explains That the Moral Impact Theory
Cannot” (2022) 28:1 Leg Theory 59.

52. See generally Richard H Fallon Jr, “The Meaning of Legal Meaning and Its Implications for
Theories of Legal Interpretation” (2015) 82:3 U Chicago L Rev 1235.

53. See generally Cass R Sunstein, “Incompletely Theorized Agreements” (1995) 108:7 Harv L
Rev 1733.

54. 1 intend for ‘directives’ to refer not only to commands but also to the grant of any right, per-
mission, or power. Some statutory provisions may not seem on the surface to communicate
directives, but they still do—e.g., statutory definitions direct legal officials (and others) to read
terms in other statutory provisions a certain way.
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the text’s non-imperatival communicative content obviously cannot be a legal
norm. For example, the Americans with Disabilities Act communicates the leg-
islative finding that “some 43,000,000 Americans have one or more physical or
mental disabilities.” It would make no sense to say that this finding just is a
legal norm. Legislative findings or preambles are evidence of the directives that
a legislature intends to communicate, but it is only the directives themselves that
are identical to legal norms.

One might cash out an enacted text’s imperatival communicative content in
different ways. It could be understood in terms of the directives that the enact-
ing institution intended to assert (along the lines of Gricean speaker meaning).
Or it could be understood in terms of the directives that a reasonable hearer
would infer that the enacting institution intended to assert. It could also be
thought to comprise some or all of what the text implicates (e.g., by conver-
sational implicature or presupposition). Accordingly, the facts that arguably
ground an enacted text’s imperatival communicative content include at least:
the speaker’s communicative intention, conventional meanings of the text’s
words, rules of syntax, and contextual beliefs that a reasonable hearer would
have (including beliefs about any applicable conversational norms).

Significantly, these facts sometimes underdetermine which directive an
enacted text communicates. This may happen, for instance, due to a conflict
between what the enacting institution most likely intended to assert and what
a reasonable hearer would most likely infer that the institution intended to assert;
due to unresolved ambiguity or vagueness in the text’s language; or due to uncer-
tainty over the applicable conversational norms and thus over what the text impli-
cates. While a more precise conception of imperatival communicative content
would eliminate some of this underdeterminacy, there is little pressure for legal
officials to converge on a more precise conception because this underdeterminacy
only rarely produces disagreement over what the content of the law directs in the
run of cases arising in practice.’®

Most enacted texts are carefully drafted to provide clear direction in an antici-
pated range of cases and it is precisely those cases that tend to arise most often.
The result is that, much of the time, anyone familiar with the usages of American
legal English can read an enacted text and immediately and unreflectively see
what the text directs in the case at hand without having to interpret the text,
in the sense of choosing between multiple competing directives that the text could

55. 104 Stat 327, 328, 101 PL 336 (1990).

56. Limited uncertainty over what the content of the law directs may be a good thing. See Timothy
Endicott, “The Value of Vagueness” in Andrei Marmor & Scott Soames, eds, Philosophical
Foundations of Language in the Law (Oxford University Press, 2011) 14 at 24-8.
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plausibly communicate.’’ In these easy cases, legal officials agree not only on
what legal content directs in the case at hand (legal agreement) but also on
the grounds of law that make it so (theoretical agreement). In particular, they
agree that the directive or directives that the relevant enacted text communicates
Jjust is its contribution to legal content.

When the facts that arguably ground an enacted text’s imperatival communi-
cative content underdetermine which directive the text communicates, legal offi-
cials can sensibly disagree over what that directive is and thus over what legal
content directs in some cases (legal disagreement). But even in these hard cases,
legal officials still agree that the text’s imperatival communicative content just is
its contribution to legal content (theoretical agreement). Although there is no sin-
gle right answer to which directive the text communicates in these cases, there are
still infinitely many wrong answers, and the text’s imperatival communicative
content continues to mark the limits of appropriate legal argument. Any argument
that runs counter to what the text could plausibly communicate cannot be an argu-
ment about what it contributes to legal content.

If an enacted text requires interpretation (in the sense defined above), legal
officials can sensibly disagree over how to proceed. This brings us to debates
over legal interpretation. These debates are sometimes offered as proof that the-
oretical disagreement is rampant,>® so it is crucial to explain why they show no
such thing. Painting with broad strokes: textualists about statutory interpretation
hold that courts should enforce what a reasonable hearer would be most likely to

57. 1 should clarify how I am using ‘interpretation.” We sometimes use ‘interpretation’ to refer to
grasping any text’s meaning. All texts require interpretation in this minimal sense, but that is
not how I am using the word here. I am using it in the more robust sense of having to choose
between multiple meanings that a text can plausibly communicate. See Andrei Marmor,
Interpretation and Legal Theory, 2d ed (Hart, 2005) at 118 (“Interpretation is required only
when the formulation of the rule leaves doubts as to its application in a given set of circum-
stances.”); Ludwig Wittegenstein, Philosophical Investigations, 4th ed edited by PMS Hacker
& Joachim Schulte (Wiley-Blackwell, 2009) § 201 (“[T]here is a way of grasping a rule which
is not an interpretation, but which, from case to case of application, is manifest in what we call
‘following the rule’ and ‘going against it.””). Interpretation in this robust sense always requires
some evaluation of competing alternatives; one cannot simply read the text and immediately
and unreflectively see what it directs in the case at hand. I should also clarify that I am using
‘interpretation’ differently from how some originalists use it in constitutional theory. These
originalists distinguish between ‘interpretation’ and ‘construction.” See e.g. John O
McGinnis & Michael B Rappaport, “The Power of Interpretation: Minimizing the
Construction Zone” (2021) 96:3 Notre D L Rev 919 at 932; Lawrence B Solum,
“Originalism and Constitutional Construction” (2013) 82:2 Fordham L Rev 453 at 455-56.
Lawrence Solum puts the distinction this way: ‘interpretation’ refers to grasping a text’s mean-
ing, while ‘construction’ refers to determining the text’s legal effect, i.e., to applying its mean-
ing to the facts of a given case. See Solum, ibid at 455-56, 495. He also introduces a third term
—‘the construction zone’—to refer to instances where a text’s meaning is underdetermined and
so does not definitively resolve a legal question. See Solum, ibid at 469-71. What Solum calls
the ‘construction zone’ is essentially what I call ‘interpretation.’ I prefer to use ‘interpretation’
this way because adopting Solum’s terminology has the confusing result that debates over stat-
utory and constitutional interpretation are not about interpretation at all but rather about ‘the
construction zone.’

58. See e.g. Shapiro, “Hart-Dworkin Debate”, supra note 3 at 42-43. For the sake of brevity, I will
focus on just statutory interpretation, but it is not hard to see how what I say below extends to
constitutional interpretation.
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infer that the enacting institution intended to communicate by a statute; intention-
alists hold that courts should enforce what the enacting institution most likely
actually intended to communicate by a statute; and purposivists hold that courts
should enforce what a reasonable, public-spirited institution would most likely
have intended to communicate by a statute.>

There are many variations of these theories and other theories besides these.
The point is that every mainstream theory of statutory interpretation offers some
means of choosing among competing understandings of what a statute plausibly
communicates. Oftentimes, this involves privileging some of the facts that argu-
ably ground a statute’s communicative content over others. Thus, textualists
would have courts focus on the conventional meanings of words, rules of syntax,
and contextual beliefs that a reasonable hearer would have; intentionalists would
have courts focus on the speaking institution’s communicative intention (and evi-
dence thereof); and purposivists would have courts focus on what the text asserts
or implicates in light of the conversational norm that legal institutions ought to
speak reasonable, public-minded directives.

Theories of statutory interpretation are just that—theories of interpretation.
They are theories about how courts should choose between multiple competing
directives that an enacted text might plausibly communicate. For the most part,*
those who engage in debates over legal interpretation recognize that the debates
turn not on metaphysical arguments about the grounds of law but on moral-politi-
cal arguments about how courts should proceed when a legal text’s imperatival
communicative content, and hence contribution to legal content, is nonobvious.!
Thus, debates over legal interpretation do not evince a failure to agree on the
grounds of law; to the contrary, these debates take the shape they do because
legal officials agree that an enacted text’s imperatival communicative content just
is its contribution to legal content.

59. For further discussion of textualism and how it differs from rival theories, see Bill Watson,
“Textualism, Dynamism, and the Meaning of ‘Sex’” (2022) Cardozo L Rev De Novo 41 at
43-47; Bill Watson, “Literalism in Statutory Interpretation: What Is It and What Is Wrong with
1t?”(2021) U Il L Rev Online 218 at 224-25 [Watson, “Literalism in Statutory Interpretation”].

60. William Baude and Stephen Sachs are two prominent exceptions. See William Baude &
Stephen E Sachs, “Grounding Originalism” 113:6 Nw UL Rev 1455; William Baude, “Is
Originalism Our Law?” 115:8 Colum L Rev 2349. As others have argued, however, there
are problems with Baude and Sachs’s argument that originalism is part of ‘our law.” See
Evan D Bernick, “Eliminating Constitutional Law” SDL Rev (forthcoming); Charles L
Barzun, “Constructing Originalism or: Why Professors Baude and Sachs Should Learn to
Stop Worrying and Love Ronald Dworkin” (2019) 105 Va L Rev 128.

61. See Richard H Fallon Jr, “The Statutory Interpretation Muddle” (2019) 114:2 Nw UL Rev 269
at 278 (“[T]he deep dispute between textualists and purposivists involves questions of moral
and political legitimacy.”); Antonin Scalia & Brian A Garner, Reading Law: The Interpretation
of Legal Texts (Thomson West, 2012) at 9 (“Our approach is unapologetically normative.”);
John F Manning, “What Divides Textualists from Purposivists?” (2006) 106:1 Colum L Rev
70 at 96 (“[T]he choice between [textualism and purposivism] must rest on political theory.”).
But see Mitchell N Berman & Kevin Toh, “On What Distinguishes New Originalism from Old:
A Jurisprudential Take” (2013) 82:2 Fordham L Rev 545 at 546 (characterizing new original-
ism as a theory of law).
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2. Precedential Texts

Let me turn next to precedential texts, though I will have less to say about these
because they figure less prominently in the literature on theoretical disagreement.
Like enacted texts, precedential texts have communicative content. But unlike
enacted texts, precedential texts’ communicative content is less straightforwardly
connected to their contribution to legal content. Legal officials agree that what
matters when it comes to precedential texts is their ‘holding’—roughly, the rule
or principle explaining the speaking institution’s decision,%? though even this for-
mulation may be controversial.®* It is often harder to identify a precedential text’s
holding than it is to identify an enacted text’s imperatival communicative content,
and I would guess that the majority of legal disagreement stems from disagree-
ment over precedential texts’ holdings.

Legal officials no more converge on a precise conception of a holding than
they do on a precise conception of imperatival communicative content.**
Courts sometimes say that a holding consists only of whatever rules or principles
are necessary to reach a decision but at other times say that a holding may include
rules or principles that explain a decision without being strictly necessary.®> In
addition, legal officials may disagree over how to weigh what the speaking insti-
tution actually said against what the institution should have said to best effectuate
some policy or purpose underlying its decision.®® These, however, are at most
disagreements over which sorts of facts ground a precedential text’s holding; they
do not evince disagreement over whether a precedential text’s holding just is its
contribution to legal content.

There is undoubtedly much complexity here. But we should not let that com-
plexity cause us to lose sight of the fact that legal officials do converge on an
articulable text-contribution rule for precedential texts. Moreover, it is at least
sometimes possible for legal officials to read a precedential text and immediately
see what its holding requires in another case, without having to consider and eval-
uate different candidate holdings. For instance, if a court concludes in a prece-
dential opinion that a murderer cannot inherit under their victim’s will, then lower
courts will ordinarily have no trouble ascertaining what legal content directs them

62. See Brian A Garner et al, The Law of Judicial Precedent (Thomson West, 2016) at 44-45.

63. See Grant Lamond, “Do Precedents Create Rules?” (2005) 11:1 Leg Theory 1 at 3. See also
Fredrick Schauer, Thinking Like a Lawyer: A New Introduction to Legal Reasoning, 2d ed
(Harvard University Press, 2009) at 44-54; Joseph Raz, The Authority of Law: Essays on
Law and Morality, 2d ed (Oxford University Press, 2009) at 183-89.

64. A related complication is that legal officials do not converge on a precise understanding of
what it means to distinguish a holding or of when courts may do so. But what matters for
my purposes is just that officials agree that distinguishing a holding, whatever it involves, pre-
cludes applying that holding to the instant case.

65. See Garner, supra note 62 at 44-45 (collecting cases); Karl N Llewellyn, The Bramble Bush:
On Our Law and Its Study (Oceana, 1951) at 68-70 (discussing how to read judicial opinions
either broadly for their “maximum value as a precedent” or narrowly for their “minimum
value”) [emphasis in original].

66. Compare Jones v Mississippi, 141 S Ct 1307 (2021) at 1321-22 (emphasizing the importance
of a prior opinion’s “explicit language”), with Sotomayor J, dissenting (emphasizing the
importance of what a prior opinion must have done “to make any sense,” ibid at 1328).
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to do in the next case involving someone who murders the testator of a will under
which they stand to inherit. That is so even though some nonmaterial facts of the
next case will, of course, be different.

III. Coarse-Grained Agreement and the Convergence Constraint

One might worry that the agreement identified above is illusory. Suppose that two
judges consistently look to different facts to discern an enacted text’s imperatival
communicative content and hence contribution to legal content: Judge Smith
always looks to what a reasonable hearer would infer that the speaking institution
intended to assert by the text, while Judge Brown always looks to what the speak-
ing institution actually intended to assert by the text. To mark this disagreement,
let us say that Judge Smith looks to what an enacted text ‘communicates®’ to
identify an enacted text’s contribution to legal content and Judge Brown looks
to what an enacted text ‘communicatest’ to do so. As it happens, however, what
an enacted text communicates* rarely differs in any practically significant respect
from what it communicatest.

In easy cases, these two judges will reach the same conclusion but for different
reasons: Judge Smith will base decisions on what an enacted text communicates®,
and Judge Brown will base decisions on what the text communicatesf. And in
hard cases, they will reach different conclusions for different reasons. Assuming
that their disagreement is representative of a wider disagreement among officials
of'their legal system, it seems to follow from the convergence constraint that there
is no fact of the matter about how enacted texts contribute to legal content. That
brings us back to the conclusion that we were trying to avoid—namely, that legal
officials are pervasively confused and that easy cases are mere coincidences in
which officials’ equally mistaken beliefs about the grounds of law happen to lead
to the same conclusion.

The problem with this objection is that it mischaracterizes matters to say that
these two judges are following different text-contribution rules. They agree that
an enacted text’s meaning just is its contribution to legal content. At the same
time, however, their agreement is coarse-grained, in the sense that they disagree
over which facts ground meaning. Recall that Dworkin assumes—I think cor-
rectly—that social reality is hierarchically structured from more basic facts to
increasingly derivative ones. We can agree on how certain derivative facts relate
to certain more basic facts without agreeing all the way down to the most basic
facts.%” Legal officials can agree that legal content is grounded in enacted texts’
meanings without agreeing on which facts ground those meanings, and on which
facts ground those facts, and so on.

Coarse-grained agreement on rules of recognition, and thus on grounds of law,
is all that the convergence constraint requires. Remember that the idea animating
the convergence constraint is that rules of recognition are social rules. For a rule

67. This is similar to what Joseph Raz labels the “relative independence of interlinked concepts.”
Joseph Raz, Between Authority and Interpretation (Oxford University Press, 2009) at 71.
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to be a social rule, it should generally suffice that members of the relevant com-
munity converge (in the sense defined above) on articulable criteria that permit
them to agree on most applications of the rule while structuring their disagree-
ment over the remaining applications. Thus, for a rule to be a rule of recognition,
it should generally suffice that legal officials converge on articulable criteria that
allow them to agree on how the rule applies most of the time while structuring
their disagreement over how it applies the rest of the time. Coarse-grained agree-
ment on the grounds of law does just that.

Our imagined judges’ behavior suggests that they converge on the rule that an
enacted text’s meaning (its imperatival communicative content) just is its contri-
bution to legal content. While their behavior also suggests that they understand
‘meaning’ differently, the difference is marginal. It is not as though they disagree
over which of a pair of homonyms (like ‘bank’ as in a riverbank versus ‘bank’ as
in a financial institution) grounds legal content. If that were the case, then their
agreement would be truly illusory. Instead, they disagree over which of two
related senses of ‘meaning’—with mostly overlapping extensions—grounds
legal content. So long as judges agree on what enacted texts mean most of
the time, this coarse-grained agreement on the grounds of law can still account
for broad and pervasive legal agreement.

Even in hard cases, Judge Smith and Judge Brown will take themselves to be
arguing over the same thing: they will take themselves to be arguing over what an
enacted text’s meaning is. Judge Smith may not be moved by arguments about
what the text communicatest, just as Judge Brown may not be moved by argu-
ments about what the text communicates®. But surely they will recognize that
both kinds of argument are legal arguments because both concern how to con-
ceive of an agreed-upon ground of law—how to conceive of an enacted text’s
meaning. In this way, coarse-grained agreement on the grounds of law structures
legal disagreement; it creates the framework within which such disagreement can
occur. Much the same can be said of agreement on a precedential text’s holding
being its contribution to legal content.

With these ideas in mind, let us return to Dworkin’s sample cases to see why
they do not undermine coarse-grained agreement on the grounds of law. Justice
Powell began his dissent in 7VA by stating: “If it were clear from the language of
the Act and its legislative history that Congress intended to authorize this result,
this Court would be compelled to enforce it.”%® But “where the statutory language
and legislative history ... need not be construed to reach such a result,” it is “the
duty of this Court to adopt a permissible construction that accords with some
modicum of common sense and the public weal.”® I take this to show that
Justice Powell, no less than Chief Justice Burger, agreed that the ESA’s meaning
was its contribution to legal content. Where the justices disagreed was over
whether there was room to interpret the ESA.

68. TVA, supra note 22 at 196 (Powell J, dissenting).
69. Ibid.
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Chief Justice Burger argued that the statute—which required federal agencies
to “insure that actions authorized, funded, or carried out by them do not jeopar-
dize the continued existence [of an endangered species]’—conveyed a clear
directive that prohibited the TVA from operating the dam.”® Justice Powell coun-
tered that it was actually not clear whether ‘actions’ referred to all actions or only
to prospective actions begun after the ESA became effective.”! He contended
that, given the absurd result that would follow from the former sense of ‘actions,’
Congress must have intended to employ the latter sense, with the result that the
ESA did not prohibit operating the dam (construction on which began before the
ESA became effective).’? In short, he argued that the ESA required interpretation
and that the Court should have interpreted differently.

This sort of argument based on absurdity comes up regularly, so we should
consider it more closely. One conversational norm widely believed to govern leg-
islative speech is that a legislature should not speak any directive that requires an
absurd result. That norm has been adopted by courts and is thus a legal norm as
well.”® Legal officials sometimes use this norm to select among multiple related
senses that a word in a statute can bear (as Justice Powell did).”* They also some-
times rely on it to find that a statute conversationally implicates an exception to
what would otherwise seem to be a categorical directive (as we will soon see that
Judge Earl did in Riggs). Although legal officials often disagree over how this
norm applies to particular cases, that is hardly surprising, since absurdity is a
vague concept.

Justice Powell’s absurdity argument was not in opposition to the ESA’s clear
meaning but rather in service of showing that the ESA’s meaning was not clear.
His contention was that the Court should have leveraged underdeterminacy in the
statute’s meaning, and hence contribution to legal content, to reach a decision that
comports with “common sense and the public weal.” Chief Justice Burger, for his
part, disagreed about the ESA being open to interpretation, stating that “Congress
has spoken in the plainest of words.””> The point for our purposes is that this
disagreement over whether the ESA’s meaning was open to interpretation (or
how to proceed to the extent that it was open to interpretation) is consistent with
agreement that the ESA’s imperatival communicative content just is its contribu-
tion to legal content.

70. Ibid at 173 (quoting 16 USC § 1536 (1976 ed)).

71. Ibid at 205.

72. Ibid.

73. See Scalia & Garner, supra note 61 at 234 (“What the rule of absurdity seeks to do is what all
rules of interpretation seek to do: make sense of the text.”) [emphasis in original]. See also
Yellen v Confederated Tribes of Chehalis Reservation, 141 S Ct 2434 (2021) at 2460 n 14
(Gorsuch J, dissenting) (“[The absurdity doctrine] may serve a linguistic function—capturing
circumstances in which a statute’s apparent meaning is so ‘unthinkable’ that any reasonable
reader would immediately ... understand the correct meaning of the text.”). The scrivener’s
error doctrine is just a particular application of the absurdity doctrine and can be explained the
same way.

74. For further examples, see Watson, “Literalism in Statutory Interpretation”, supra note 59 at
222-23.

75. TVA, supra note 22 at 194.

https://doi.org/10.1017/cjlj.2022.23 Published online by Cambridge University Press


https://doi.org/10.1017/cjlj.2022.23

236 Watson

Turning to Riggs, we should clarify what Judge Earl was arguing. He took a
kitchen-sink approach, contending that: (1) courts should enforce what the legis-
lature would have directed if it had anticipated the case at hand and, here, the
legislature would have directed that a murderer cannot inherit from their victim;’®
(2) statutes should not be interpreted to direct absurd results and allowing a mur-
derer to inherit would be absurd;’’ (3) “maxims of the common law,” like “[n]o
one shall be permitted ... to take advantage of his own wrong,” prohibit a mur-
derer from inheriting;’® and (4) whereas civil-law jurisdictions have statutes that
expressly direct this outcome, common-law jurisdictions generally have no such
statutes because their legislators presume that “the maxims of the common law”
are already “sufficient to regulate such a case.””’

Importantly, the relevant New York statutes did not expressly state whether a
murderer may or may not inherit from the victim. If they had done so, this would
have been an easy case and would never have made it to New York’s highest
court. But since they did not, there was some room to reasonably disagree over
the statutes’ imperatival communicative content. We can understand Judge Earl’s
first and second arguments as advocating that, given the legislature’s presumed
communicative intention, or given the conversational norm that legislatures
should not speak directives that would require an absurd result, the court should
interpret the statutes to implicate an exception to what would otherwise seem to
be a categorical rule, i.e., to implicate an exception for cases where, as here, it
would be absurd for courts to enforce a will.

Similarly, we can understand Judge Earl’s third and fourth arguments as argu-
ing that the legislature did not intend to communicate any directive that would
displace established ‘maxims of the common law’ (i.e., legal norms grounded in
caselaw or custom), one of which precluded the murderer from inheriting. By
contrast, Judge Gray claimed that this case did not come within any implicated
exception for absurdity because allowing the murderer to inherit was not (in his
view) absurd.®’ Moreover, he believed that the relevant statutes implicated that
they occupied the field, thus displacing any contrary common-law norms regu-
lating wills.®! In short, neither TV4 nor Riggs undermines legal officials’ conver-
gence on the text-contribution rules discussed above; to the contrary, these rules
help to explain legal disagreement in these cases.

IV. The Pragmatics of Judicial Speech
I have argued that legal officials, at least in the United States but presumably

elsewhere too, exhibit coarse-grained agreement on the grounds of law and that
such agreement satisfies the convergence constraint. This theoretical agreement

76. See Riggs, supra note 18 at 509.
77. Ibid at 510-11.

78. Ibid at 511-12.

79. Ibid at 513.

80. /bid at 519 (Grey J, dissenting).
81. /bid at 516.
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accounts for not only legal agreement in the vast majority of cases but also legal
disagreement in exceptional cases like Riggs and TVA. Still, we have yet not
answered Dworkin’s argument. If legal officials only agree on the imprecise
grounds of law just discussed, then on a positivist picture of law, it is practically
inevitable that the grounds of law will not fully determine what legal content
directs in some cases. Positivists take this conclusion to be a feature, not a
bug, of their view because it seems intuitively right that there sometimes is no
fact of the matter as to what legal content directs in a given case.

But then a puzzle arises: judges nearly always speak as if there is a fact of the
matter; indeed, they speak this way even when it is obvious that legal texts’
meanings or holdings do not fully determine what legal content directs in the
instant case. Does this speech imply that judges believe the grounds of law to
be more precise than the convergence constraint can allow? If so, then it seems
that proponents of the convergence constraint must conclude that judges are
either mistaken or only pretending that the grounds of law are so precise.
That is better than having to conclude that judges are wholly mistaken or disin-
genuous about the grounds of law, but it is still counterintuitive. Thus, notwith-
standing everything that we said above, it seems that proponents of the
convergence constraint might still be saddled with some theoretic cost.

This puzzle, however, depends on a wooden, literalistic understanding of judi-
cial speech that ignores the context in which that speech occurs. We have to con-
sider what judges are doing when they speak in their official capacities. Quite
often, what they are doing is not stating what the content of the law already
is (though parts of their opinions may do that) but rather making lawyerly argu-
ments for or against a court’s disposition of a legal question. The issue here con-
cerns the pragmatics of judicial speech, i.e., the information that judges convey in
virtue of using linguistic expressions in a certain context rather than in virtue of
the semantically encoded content of those expressions. This is a complex and
underexplored topic in legal philosophy, and my discussion of it will be, admit-
tedly, a bit rough and preliminary.

The context of judicial speech includes certain conversational norms grounded
in our expectation of how judges ought to speak when they speak in their official
capacities. Those norms may vary from time to time or place to place. We can
imagine legal systems in which judges are expected to explicitly recognize in
their opinions that legal content is indeterminate when they believe it to be
so. But there are at least two reasons why that is not the expectation in the
United States. The first concerns judicial opinions’ function. Such opinions give
a court’s authoritative answer to a legal question: they state the ‘law of the case’
and may have a preclusive effect in future litigation involving the same parties.
Moreover, if they are precedential, their answer to the legal question will also be
binding in future cases involving different parties.

The way judicial opinions perform this function is by stating an answer to the
legal question under consideration with the understanding that the very statement
of the answer makes it correct, i.e., that the court’s declaration of what legal con-
tent directs in the case at hand makes it so, at least pending appeal or being
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subsequently overturned. Judicial opinions usually first lay out the facts of the
case; then identify the relevant legal texts; then, to the extent that those texts
require interpretation, advocate for one plausible interpretation; and finally, apply
the chosen interpretation to the facts of the case. Once a court selects an inter-
pretation to apply, it would be confusing and counterproductive to the authorita-
tive resolution of the legal question to explicitly acknowledge that legal content
did not determinately require that answer until the court said so.

The second reason is psychological and has to do with judges’ backgrounds.
Judges (at least in the United States) are all lawyers, and they do not stop thinking
like lawyers when they put on their robes. Lawyers know that it is rhetorically
more effective to argue that the law requires a court to decide ¢ than it is to argue
that the law permits the court to decide ¢ or y but that the court morally should
decide ¢. When lawyers argue before a court, they nearly always frame their
arguments in the former way. Naturally, when those lawyers become judges, they
continue to do the same. Judges, of course, have a duty of impartiality. But once
they reach a decision impartially, it is no surprise that they advocate for their
decision using much the same rhetoric that any lawyer would. That is what
we expect judges to do.

In addition, there may also be a political reason why judicial opinions do not
explicitly recognize legal indeterminacy. As Andrei Marmor puts it, the fact that
judges must sometimes make new law is, though widely recognized, “an incon-
venient truth” because it sits uneasily with a popular view of the division of gov-
ernmental power.®? Perhaps judges do not speak explicitly of legal indeterminacy
in their opinions because they think it would be unseemly to do so. Still, it would
be a mistake to conclude that judges therefore infend fo deceive us about the
extent of legal indeterminacy, for it is highly unlikely that they would be fooling
anyone. Certainly, no lawyer would think that judges exercise zero discretion in
hard cases just because judges say so; and I doubt that the general public would
think so either.®’

All of this bears on how we understand what judges are doing when they
speak in their official capacities. By analogy, when you go to the theater, you
do not expect the actors’ speech to reflect their own views about reality; you
expect them to act—to speak as though they are characters in a play. When
you go to a debate competition, you do not expect the debaters to express their
own views about the issue they are debating; you expect them to compete—to
defend a randomly assigned position with the goal of beating their opponents.
Closer to home, when lawyers argue in court, you do not expect them to express

82. Andrei Marmor, Philosophy of Law, (Princeton University Press, 2011) at 90.

83. Dworkin asked in 1986: “If lawyers all agree there is no decisive law in cases like our sample
cases, then why has this view not become part of our popular political culture long ago?”
Dworkin, Law’s Empire, supra note 1 at 37. Perhaps Dworkin was right that the view that
legal content fails to determinately resolve some cases was not popularly held at that time.
In any event, the view is certainly popularly held today; one need only look to recent
Supreme Court nominations for evidence. If anything, public opinion is now prone to the oppo-
site exaggeration—to falsely believing that legal content never determinately resolves cases of
any social significance.
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their privately-held views about the content of the law; you expect them to
advance lawyerly arguments—to argue their client’s side of the case as forcefully
as the grounds of law permit.

More specifically, when the relevant legal texts are open to interpretation, we
generally expect lawyers to speak as if the only plausible interpretation is the one
that favors their clients, and as if the only relevant underlying facts are those sup-
porting that interpretation. If lawyers were to regularly argue in court that the
content of the law is indeterminate, we would likely think that they are not rep-
resenting their clients zealously enough. Notably, however, our expectations are
different when those same lawyers advise their clients confidentially. In the latter
context, if the relevant legal texts are open to interpretation, then any responsible
lawyer would advise the client that the content of the law is to some degree unset-
tled. In short, we expect lawyers to expressly acknowledge legal indeterminacy in
some settings but not others.

Much the same is true of judicial speech. When judges speak for a court, we
recognize that they are not speaking as they would in ordinary conversation but
rather performing an institutional role. That role sometimes demands that they
make lawyerly arguments for or against a court’s disposition of a legal question.
We do not expect such arguments to track judges’ beliefs about legal indetermi-
nacy, for in a different context, judges would likely speak differently. When con-
ferencing amongst themselves or discussing a case with their clerks in chambers,
they would presumably speak as any lawyer advising a client would—they would
expressly acknowledge that the content of the law is sometimes indeterminate.
Judicial speech thus neither undermines agreement on the grounds of law nor
implies that judges are confused.?*

Is this ultimately just an elaboration of Leiter’s ‘Disingenuity’ strategy?
Perhaps, but then, the ‘Disingenuity’ label is inapt. ‘Disingenuity’ has connota-
tions of deceit or bad faith. But there is nothing deceitful about the fact that, when
judges make law, they speak as if the law that they are making had already been
made. To call this disingenuous would be like saying it is disingenuous for an
actor performing a play to speak as if they are the character. We expect judges
to speak this way in their official capacities; we know that they are performing an
institutional role in which it is considered common and appropriate to speak as if
legal content determinately requires a decision even when it does not.®> Taking

84. An alternative explanation of judicial speech in hard cases is that judges are engaged in meta-
linguistic negotiation. Plunkett and Sundell argue that judges may be using (as opposed to
mentioning) the word ‘law’ to pragmatically advocate for adopting a certain concept of
law. See Plunkett & Sundell, supra note 6 at 267. I suspect that judges do sometimes engage
in metalinguistic negotiation in ways that bear on legal interpretation, but I doubt that it is
metalinguistic negotiation over which concept of law courts should adopt.

85. The point is only that lawyers and judges generally consider this convention to be appropriate;
make no judgement as to whether the convention is good or desirable, which would be a ques-
tion for those who study the ethics of lawyers” and judges’ roles. See W Bradley Wendel, “The
Limits of Positivist Legal Ethics: A Brief History, a Critique, and a Return to Foundations”
(2017) 30:2 Can JL & Jur 443 at 445-51.
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this context into account, judicial speech in hard cases does not provide even a
prima facie reason to reject the convergence constraint.

Conclusion

My conclusion is fairly modest. I have not answered every objection to positiv-
ism, nor have I shown that it better explains legal practice than other theories. All
that I hope to have shown is that Dworkin’s argument from theoretical disagree-
ment is not fatal to positivism and, in particular, does not challenge the idea that
rules of recognition are social rules. Positivists have a coherent story to tell that
explains both legal agreement in easy cases and legal disagreement in hard ones.
Legal officials agree on imprecise grounds of law that permit agreement on what
legal content directs in most, albeit not all, cases. When these grounds underde-
termine what legal content directs in a given case, judges recognize that legal
content is unsettled. Still, we do not expect them to expressly acknowledge as
much in their official capacities; we expect them instead to speak as any lawyer
would, i.e., to advocate for an answer to a legal question.
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