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The Organization of Prosecution and the Possibility of
Order

David T. Johnson

In prosecution, as in armies, prisons, and schools, organization matters.
Japanese prosecutors work in an organization that differs markedly from the
organizations in which their American counterparts work. This fact has impor
tant implications for how prosecutors in Japan define and perform their cen
tral tasks and thus for the quality of Japanese criminal justice. Most critically,
the Japanese way of organizing prosecution enables prosecutors to effectively
manage the tension between two imperatives of justice that American regard as
often incompatible and always in tension: the need to individualize case dispo
sitions and the need to treat like cases alike so as to achieve "order." As mirror
and model, Japan can teach the United States how to improve the level of or
der in its own systems of criminal justice.

Comparative law, especially the study of legal institutions and
procedures, should be ranked among the most illuminating
branches of legal science. When teaching a course that empha
sizes comparative procedure, I remind students of the justifica
tion that was given them when they were asked to learn Latin in
school: We study Latin to learn English. So with comparative
law. . . . The purpose of comparative study is to help under
stand what is distinctive (and problematic) about domestic law.

-John H. Langbein (1995:545)
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248 The Organization of Prosecution and the Possibility of Order

Prologue: Scenes from Home and Abroad

Laconia, U.S.A.

I met Larry for the first time in July 1993. At the time, Larry
was an I8-year veteran in the Laconia County District Attorney's
Office;' one of 142 prosecutors in what may be the most highly
respected local prosecutors office in California. Nearly two de
cades earlier Larry had graduated from a prestigious public law
school in the same state. A former classmate, now a public de
fender in the Laconia County Superior Court, regards Larry as "a
good guy," "an able prosecutor," and a more-or-less "typical" se
nior deputy district attorney.

Larry was a manager. As one of four "trial team leaders" in
the Laconia office, he was the captain of a group of eight prose
cutors, or deputy district attorneys, who handled trials and re
lated hearings in Superior Court. Nonetheless, within ten min
utes of our first meeting, Larry told me he consults little with
other team members and wants them to consult him only in "ex
traordinary" circumstances. "My pet peeve," Larry explained, "is
when other deputies send me stuff [cases] that they should de
cide on their own." Likewise, Larry said he only consults with his
superiors in serious cases that are likely to attract significant me
dia attention. Larry said that the best part of his job is doing jury
trials-"they're a real rush"-but that since becoming a team
leader he has become more. occupied by other activities like plea
bargaining. At least two days a week, Larry went to the chambers
of 1 of the 14 criminal court judges in Laconia to plea bargain
cases that had not settled in municipal court. Since this was an
important part of his job, I asked if I could observe. Larry con
sented. Compared with Japanese prosecutors, Larry was remarka
bly open to outsiders. He obviously felt he had little to hide.

The next morning when I arrived at Larry's office I spent a
few minutes skimming the stack of blue 3x5 cards on his desk.
Larry explained that the cards summarized the cases he would
plea. bargain. Each card had space for information about bail,
prior prosecutor and court actions in the current case, current
charges pending, criminal record, the names of other police and
prosecutors who had handled the current case, and a brief sum
mary of the case facts-seldom more than a sentence or two, usu
ally less.

1 "Laconia" is a pseudonym, as are "Nakayama" and "Lakeville," discussed below.
The persons identified by name at those location also have fictitious names.
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While Larry acquainted himself with the cards, I asked him to
explain how he and the other Laconia prosecutors plea bargain.
Larry said that for some offenses, especially drug crimes, the of
fice tries to standardize offers. In other cases, however, "offers
vary a lot because reasonable people differ and because we [pros
ecutors] have different values." According to Larry, the hardest
part about making fair offers is the prosecutor's feelings about
the defense attorney. "Whether he's a friend or an asshole mat
ters a lot," Larry explained. "Friends tend to get better deals."
Larry also averred that problems in his personal life, such as
fights with his wife, had little influence on what kind of offers he
made. He then described two styles of plea bargaining, both com
mon in Laconia. Some prosecutors make high offers ("over
charge") and then negotiate when the defense attorney counters.
This strategy gives a prosecutor more leverage over the defense.
Other prosecutors make "rock-bottom" offers right away, leaving
little room for negotiation. Larry said he prefers the second style
because "it saves time and monkey business."

I followed Larry to Judge Lancaster's chambers to see his
style for myself. By the time we arrived, the judge and several
defense lawyers were already present. Judge Lancaster sat in a
chair behind his desk, feet propped up on the desk's edge. Like
the others in the room, the judge drank coffee from a plastic cup
and munched on donuts while waiting for the remaining partici
pants to arrive. Larry and I sat on a big, overstuffed, black couch
directly across from the judge. Soon we were joined by more cof
fee-consuming, donut-devouring defense lawyers, most of whom
appeared to know each other well. The group chatted amiably
about baseball and movies and vacation plans for another several
minutes before the morning's business began.

From 10:10 A.M. to 11:10 A.M., Larry plea bargained with
eight or nine defense lawyers (it was impossible to keep an exact
count). During that period Larry disposed of six cases and tried
to reach plea agreements in four or five more. At several points
during the hour Larry was negotiating simultaneously with two,
three, or even four defense lawyers about their clients' cases. It
was like juggling: While one offer was in the air, another offer
was on its way up so that still another could be caught and sent
up yet again. I will not (and probably could not) capture the si
multaneity here. Instead, consider these scenes from two of the
cases I observed that morning.

• In one case the defendant was accused of stabbing a
friend in the chest with a knife, thereby causing death.
The defendant was charged with voluntary man
slaughter. The victim had a blood-alcohol content of
.32 (.10 makes one legally drunk in California). The
victim and defendant had been best friends. The de
fense lawyer claimed the victim was a notoriously vio-
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lent man who, in a drunken rage, backed the defend
ant into a corner, or at least that is what his client told
him. Larry, relying on the two-sentence description of
case facts on his blue card, said the defendant took a
"roundhouse swing" at the victim, without provoca
tion. Larry offered six years for a plea of guilty. The
defense lawyer, soon to become a judge, countered
with an offer of three years. Another lawyer in the
room tried to convince the defense lawyer that there
is not much difference between three and six years be
cause "actual time served won't vary much anyway."
The defense lawyer was unconvinced, however, and in
stead of accepting the six-year offer petitioned Larry
again for a more lenient deal. "Look," he said, "the
victim and my client were best friends and the victim
was a very violent guy. It's a tragedy." Larry was un
moved. "Look man," he said. "I don't know what the
truth actually is. I'm just going by the card."Judge Lancas
ter tried to pressure the defense lawyer into taking the
six-year offer, hinting that he would make up part of
the difference at sentencing. The defense lawyer left
the room to ask his client if six years was acceptable
but quickly returned to report it was not. He sought
and obtained a three-week continuance. Later Larry
criticized the defense lawyer for being unable to per
suade his client to take "a good offer." In Larry's view
the defense lawyer lacked adequate "client control."
He said a better lawyer-someone like Bill-would
have gotten a better deal.

• Bill was the defense attorney in the second case. His
client was accused of raping a woman in the kitchen
of her home after she tried to end what had been a
long-term relationship. Larry initially offered 14 years.
Bill replied with a stream of colorful invective ending
with the imperative to "go fuck yourself." After an
other look at the appropriate blue card, Larry fol
lowed up with an offer of 6 years. A deal soon was
struck.

Nakayama, Japan

In the summer of 1993 I also had the opportunity to watch
Yoshio, a IO-year veteran ofJapan's procuracy, decide what to do
about a man accused of stealing 11 mushrooms from private
property on a remote hillside on the outskirts of Nakayama, a
large city in western Japan. Mushroom thiefs are not especially
common inJapan, though they can make a good profit by selling
their ill-gotten fungi to shops and restaurants.
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Since the offender had fully confessed, the question for
Yoshio was what punishment to seek. The court would make the
final decision, but as the investigating prosecutor Yoshio had to
decide whether to formally charge the offender and, if charged,
what to recommend as a sentence. Yoshio telephoned the victim,
who owned the land on which the mushrooms grew and asked
what he would like done with the offender. The victim wanted
the offender punished severely, though he stressed that above all
he did not want his name mentioned in connection with the
case. The victim recently had received several harassing phone
calls, possibly from the mushroom thief, and he feared addi
tional trouble if he openly pushed for a harsh punishment.

The mushroom thief had no prior criminal record, other
than a few traffic offenses, which Yoshio said would not influence
the present disposition. In the most serious such case, decided
eight years earlier, the offender paid a fine of 20,000 yen ($160)
for speeding. In the present case the offender had violated the
Forest Law, which provided for no more than three years' impris
onment and/or a 300,000 yen ($2,400) fine. The offender was
not detained in jail during the period his case was investigated
and decided.

Yoshio had a problem: In the absence of precedents to guide
him, how could he tell what precise punishment the mushroom
thief deserved? Yoshio first had his assistant check the Nakayama
office records to see if any other mushroom thiefs had been pros
ecuted in recent years. Nothing was found. Reasoning by anal
ogy, Yoshio next figured that since stealing 11 mushrooms is less
serious than breaking into someone's residence but more serious
than shoplifting, the offender should get something in between
the going rates for these two crimes. Further, Yoshio reasoned,
shoplifters almost always get a suspended sentence for the first
offense. Since this case was more like shoplifting than burglary,
perhaps the mushroom thief should be forgiven too. However,
after further discussion with his assistant, Yoshio determined that
"if we forgive him he'll probably just do it again." A 50,000 yen
($400) fine seemed about right, but in the absence of guidelines
to rely on, Yoshio was reluctant to follow his instincts.

So Yoshio conducted further research. A newspaper search
using an electronic database uncovered no cases sufficiently simi
lar to provide the guidance Yoshio sought. Next Yoshio had his
assistant call the police to find out if they had disposed of any
mushroom cases lately by using their powers to "dispose of trivial
crimes." Still no help. Then Yoshio had his assistant call two pros
ecutor branch offices in rural areas well known for the produc
tion of mushrooms. Two days later the branches called back re
porting that no precedents could be found. Determined to find
something to go on, Yoshio then conducted, this time personally,
another search of the Nakayama office records. Bingo. Two years
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earlier a prosecutor had charged another mushroom thief and
imposed a fine. Since the prosecutor-in-charge was still working
in Nakayama, Yoshio telephoned him to ask for more details
about the prior case. With this standard in hand, Yoshio decided
to seek the same punishment he originally deemed proper: sum
mary prosecution and a fine of 50,000 yen ($400). Before mak
ing the final disposition, Yoshio gained the approval of two of his
superiors, just as office policy requires.

I. Introduction

The most important social development in our century of re
markable social developments is both obvious and little under
stood. It consists of the movement to center stage of bureau
cratic administration.

-We Boyd Littrell (1979:17)

The rationalization and bureaucratization of the penal process
has undoubtedly been the most important development to
have taken place in penality in the nineteenth and twentieth
centuries.

-David Garland (1990:180)

The point of the prologue is that in prosecution, as in armies,
prisons, and schools, organization matters (Wilson 1989). Japa
nese prosecutors work in an organization-a system of con
sciously coordinated activities-that differs markedly from the
organizations in which their American counterparts work. This
fact has profound implications for how Japanese prosecutors de
fine and perform their tasks and thus for the nature and quality
of Japanese criminal justice. It should have an equally profound
influence on howJapanese criminal justice is studied, but, unfor
tunately, it has not. Instead, the crucial significance of organiza
tions has been sorely neglected in previous works, a peculiar der
eliction considering the central importance scholars ascribe to
organizations in Japanese society (Nakane 1970; Vogel 1975).

At first glance, prosecutor organizations in Japan and the
United States look much alike. Both share, on the surface at
least, some of the essential conditions of bureaucracy: specializa
tion of function, hierarchy of authority, commitment to a system
of rules, and impersonal administration (Giddens 1971:157).
However, these superficial similarities must not be allowed to ob
scure important underlying differences. The key differences, and
thus the most important things to know, concern how prosecutor
organizations define their core tasks, induce front-line operatives
to perform those tasks, and coordinate activities. The Japanese
procuracy devotes careful attention and substantial resources to
each of these matters. As a result, it consistently and effectively
manages the tension between two aspects of justice that Ameri
cans regard as often incompatible and always in tension-the
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need to individualize case dispositions and the need to treat like
cases alike so as to achieve "order."2

The aim of this article is to show how the organization of
prosecution in Japan makes order possible. The account is
largely descriptive, though the final two sections do explore some
of the causal and policy questions raised by the descriptions. This
is largely a story about the centrality of bureaucratic administra
tion in Japanese criminal justice, one of the most important but
little understood realities in the sociology of criminal justice. Be
cause the story is comparative, it is also about how prosecution is
organized in the United States. This is, in other words, an ac
count of how Larry and Yoshio came to be such different prose
cutors. Their stories matter because order and justice do.

II. The American Way: The Limits of Order

A bureaucratic, rule-oriented administrative model of manage
ment does not fit the nature of the job of criminal prosecution.
Both theoretical literature and case studies ... support this po
sition.

-Lief H. Carter (1974:117)

In his seminal study of a large prosecutor's office in "Vario
County," California, Lief Carter (1974) argues that attempts to
impose organizational control over individual prosecutors either
failor, to the extent they succeed, impair the quality of case dis
positions. Prosecutors cannot develop structured procedures for
disposing of cases, Carter contends, and the best offices do not
even try to do so. The overlapping objectives of order, regularity,
consistency, and uniformity of dispositions-of treating like cases
alike-must be sacrificed in order to enable prosecutors to learn,
adapt, innovate, and thereby individualize justice. In short, both
prosecutors and their students must recognize "the limits of or
der" (see Carter 1974:7, 9-14,117,138-39,151-52,158-60).

Many American scholars agree that ordered, consistent jus
tice is neither possible nor desirable. Nearly two decades after
Carter wrote The Limits of Order, a group of scholars summarized
the 1950s American Bar Foundation Survey of the Administra
tion of Criminal Justice as "the most extensive and, probably in
constant dollars, most expensive empirical investigation of the
criminal justice system ever undertaken" (Ohlin & Remington
1993:xiii). Their review focuses on the unavoidable "tension be
tween individualization and uniformity" in criminal justice, and
in a survey of "discretion by criminal justice decision makers"
which introduces the volume, Lloyd Ohlin laments that individu-

2 The term "order" has several cognates, including "regularity," "uniformity," and
"consistency." In this article these criminal justice objectives all refer to the imperative to
"treat like cases alike."
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alized justice has been sacrificed at the altar of uniformity too
often:

The current assault on discretion by criminal justice officials
may be producing a system that is too rigid in application and
likely to be unresponsive to the need to temper criminal justice
with social justice. Most of the authors [of the chapters in this
book] would endorse a position stated as follows: Complexity is
a fundamental attribute of the variety of problems officials en
counter at all major points of decision in the system of criminal
justice. Responses to criminal offenders must address this fact if
they are to be sufficiently flexible to take account of individual
differences. (Ohlin 1993:17-18)
In another chapter in the same volume, Frank Remington

(1993) reviews the research on prosecution practices, both
before and after the ABF studies. He singles out Carter's work as
"one of the most useful studies of prosecutorial practices" and
argues, in complete accord with Carter, that "the clear message
of the ABF research" and "the conclusion reached by those who,
in the ensuing three decades, have studied prosecutor day-to-day
practices" is that "we should prefer that [efforts to control discre
tion] fail" (p. 113). Instead of pursuing the specter of order,
criminal justice reform must primarily seek to develop people
and organizations that "change, innovate, and learn in sustained
rather than haphazard fashion." Like Carter and many others,
Remington is devoutly skeptical of efforts to pursue order in the
prosecutors office:

We do not know what, if anything, should be done about the
immense amount of discretion possessed by the prosecutor....
We lack the knowledge necessary to decide ... how best to
structure the charging decision so that it does focus on the sub
stantive concern of how best to achieve the social control objec
tives of the criminal justice system. (Ohlin & Remington
1993:100)3

My own research in American prosecution offices reveals that
many American prosecutors are similarly agnostic (or uncon
cerned) about how to control discretion and pessimistic about
the possibility of harmonizing the two imperatives ofjustice: indi
vidualization and order." One of the first American prosecutors I

3 Remington notes that similar conclusions about the limits of order have been
reached by Robert Weninger (1987) in his study of prosecution in El Paso, Texas; by
Pamela Utz (1978), who studied prosecutors in San Diego and Alameda Counties in Cali
fornia; by Arthur Rosett and Donald Cressey (1976) in their analysis of prosecutors in
California; and by several other observers of American prosecutors (Ohlin & Remington
1993:113). See also Pizzi 1993:1346.

4 Belief in the "limits of order" is not confined merely to prosecutors; other Ameri
can enforcement officials seem to share it as well. For instance, in 1994 the Internal Reve
nue Service sought criminal prosecution in 4,542 cases of alleged tax fraud, tax evasion,
and money laundering. However, the chances of being recommended for prosecution
were far greater in some areas of the country (such as Roanoke, VA, and Pittsburgh, PA)
than in others (like New Mexico and Idaho). North Dakotans, for example, were nearly
four times more likely to be referred for prosecution than South Dakotans. Critics charge
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interviewed was the deputy chief of the Laconia County District
Attorney's Office in California. Laconia is widely regarded as one
of the most professional, well-run prosecution offices in the
United States, and the deputy chief post is the No.2 post in it,
beneath only the elected district attorney. Having just returned
from a year of field research in Japan, I was especially interested
in kessai (see below), the Japanese system that requires front-line
prosecutors to seek the approval of two or three superiors (or
more in high-profile cases) before making any charge decision.
Since I wanted to know if there was an American counterpart to
Japanese kessai, I asked the deputy chief how he and other man
agers in the Laconia office reviewed and approved their subordi
nates' decisions. The response given by this 23-year veteran com
pletely rejected the premise of my question. "This is a people
business," he declared. "Every case is different. You can't be look
ing over everyone's shoulder to make sure they are doing the
right thing, and you can't regulate their decisions. It just doesn't
work."

Of course, soon thereafter I learned that front-line prosecu
tors in Laconia in fact are required to consult with the chief, the
deputy chief, and other office superiors, but only in a small
group of high-profile cases that are identified in an ad hoc man
ner as "anything likely to attract media attention or criticism." In
high-stakes cases, kessai-like consultations and superior approvals
also are required of federal prosecutors working in the 94 U.S.
Attorneys Offices and the Department of Justice (Stewart 1987:
39, 139, 250). Compared with Japan, however, hierarchical re
view in American offices is extraordinarily uncommon. What
stands out is not that such review occasionally occurs, but rather
how infrequently and superficially superiors monitor their subor
dinates' decisions."

Oversight in American offices is especially conspicuous by its
absence in the great bulk of relatively "nonserious" cases-the
American analogs to mushroom thefts. It is widely held that even
if they wanted to, prosecutors in busy urban offices could not
achieve the kind of order or consistency that Carter, for more
principled reasons, says they should not seek anyway. David Heil
broner, for example, in his insightful ethnography based on
three years working in the Manhattan District Attorney's office,
describes that office as "awash in petty crime" and "numbed by

that "the data raise the question of whether the American people are getting equal treat
ment under the law." In response, the deputy commissioner of the IRS said that although
the agency "strives to treat taxpayers in similar situations the same way everywhere in the
country," because IRS agents have discretion "differences in how similar cases are han
dled are inevitable" (New York Times, 14 April 1996, sec. F:1, p. 9).

5 Hierarchical review is more common in federal prosecutor offices than in local
ones, but it is still weak and infrequent compared with Japan. Most strikingly, in federal
offices, noncharge decisions are seldom subject to internal review. For this and other
reasons, Burnham (1996:83) calls the organization of federal prosecution "an adhocracy."
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the numbers" (Heilbroner 1990:27, 141). In his first year Heil
broner and his fellow rookies were instructed by the deputy
chief, "a reliable source of sage advice," not to fret over cases
that, in Manhattan at least, were comparatively minor. "I don't
know what you're all so worried about," the deputy chief coun
seled at the first training meeting. "For the first year nobody
cares what you do. You're only dealing with misdemeanors" (p.
26). Before long Heilbroner and colleagues learned that "ourjob
was to keep the wheels of the busiest and probably most chaotic
court system in the world turning, or more appropriately, grind
ing" (p. 40). In order to "help free up the overburdened court
system," the prosecutor's job was to "keep dispositions up" (p.
51). The real function of the DA's office, Heilbroner ultimately
concludes, is "prosecuting serious cases" (p. 77).

With only slight modification, the statements of the Laconia
and Manhattan deputy chiefs apply to prosecutor practice in the
far more placid "Lakeville" office where I also conducted re
search. There, the elected chief of the office asks that subordi
nates seek his approval only in "some" murder and rape cases.
Asked about this practice, the captain of one of the Lakeville
crime divisions explained that "prosecutors learn by doing and
by failing." Since "many cases are just not that important in the
overall scheme of things," there is little need for prosecutors to
consult about decisions or concern themselves with whether like
cases are being treated alike. After all, order-at least in Ameri
can prosecution offices-has its limits."

III. The Japanese Way: The Possibility of Order

Justice ... is equality-not, however, for all, but only for equals.
And inequality is thought to be, and is, justice; neither is this
for all, but only for unequals.

-Aristotle, Politics, book 3, chapter 9

Treating similar cases differently is not a good thing. It's wrong
as a matter of justice, and it stirs up public dissatisfaction and
criticism.

-Japanese prosecutor, 13 July 1994

6 Some scholars contend that American prosecutors seek and achieve a high degree
of order, but their arguments tend to be formalistic. William Pizzi (1993:1345), for exam
ple, argues that since "a scandal in the way prosecutorial power is exercised within the
office could hurt the prosecutor's chances of re-election . . . internal controls over
prosecutorial discretion aimed at assuring both fairness and consistency have obvious
political advantages." From this electoral imperative and from the need to "process and
resolve cases efficiently and expeditiously," Pizzi infers that "a prosecutor's office will usu
ally find it wise to have some system of informal controls over charging decisions and plea
bargaining decisions." American chief prosecutors do worry about scandals and reelec
tion, and in busy jurisdictions they are pressed to be efficient. Moreover, most American
offices do have some system of informal control. However, the point of this article is to
show that compared with Japan, such concerns rarely get translated into the serious pur
suit of order.
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Justice obliges prosecutors to take into account the "special
needs and circumstances of individuals"-that is, to individualize
decisions (Wilson 1989:326). This is an imperative that Carter,
Ohlin, Remington, and many other Americans stress, and Japa
nese prosecutors do it well (Foote 1992; Haley 1991; D.Johnson
1996). But justice also means treating similar people similarly
dispensing ordered justice-and Japanese prosecutors do this
well too. Since the first fact has been well documented but the
second has not, this section focuses on how prosecutors inJapan
achieve a high level of order, much higher than most Americans
think possible or even desirable (Tonry 1995:154). If both of
these claims are correct, ifJapanese prosecutors make individual
ized and ordered decisions, thenJapanese criminaljustice is one
of the most remarkable accomplishments in a half-century ofJap
anese history replete with noteworthy achievements.

In an insightful article on the "Social Limits to Discretion,"
Martha Feldman (1992:173) contends that "bureaucracies, by
their nature, are unsuited to dealing with individually distinct
cases." She cites none other than Max Weber in support of her
assertion. However, if Feldman and Weber are right, what are we
to make of Daniel Foote's (1992) claim that 'Japan's criminal
justice system places great emphasis on the reintegration and re
habilitation of suspects in accordance with their individualized
circumstances"? Foote further contends that "the most important
distinction" between Japan's system of "benevolent paternalism"
and the ideal-typic "crime-control model" is "uniformity":

In sharp contrast to [the] crime-control model, the Japanese
criminal-justice system does not seek simply to process cases as
quickly as possible according to highly uniform standards and
pursuant to routine, stereotyped procedure.... On the con
trary, the Japanese system emphasizes the importance of indi
vidualized determinations, based on careful consideration of
the individual's personal circumstances and other factors....
This emphasis on specific prevention does not simply come
into play after a conviction. Rather, it affects, if not pervades,
every stage of the system." (Foote 1992:341)

Japanese prosecutors do aim to individualize the treatment of
suspects and offenders. Since they do so, unmistakably, in the
context ofa bureaucracy, Feldman and Weber are wrong: Japan's
procuracy is in fact well suited to "dealing with individually dis
tinct cases." At the same time, however, Japanese prosecutors
pursue order with equal fervor. Hence, the claim that "a bureau
cratic, rule-oriented administrative model of management does
not fit the nature of the job of criminal prosecution" (Carter
1974: 117) simply does not fit the Japanese case. Indeed, to prose
cutors in Japan, order is not only possible, it is a prerequisite to
doing justice and an everyday occupational reality. To an extent
inconceivable to American researchers, the Japanese way of jus-

https://doi.org/10.2307/827764 Published online by Cambridge University Press

https://doi.org/10.2307/827764


258 The Organization of Prosecution and the Possibility of Order

tice seeks and achieves concord, not discord, between individual
ization and order."

A. The Prosecutor Organization: Structure, Roles, and Tasks

In order to understand howJapanese prosecutors achieve or
der, one must understand the structure of the procuracy and its
primary roles and Core tasks. These organizational features help
the procuracy overcome "the limits of order" found in American
prosecution systems.

1. The Structure ofJapan's Procuracy

The United States has about 3,000 distinct prosecutors of
fices, each with its own chief, structure, policies, and practice
(Flemming, Nardulli, & Eisenstein 1992:24, 39). Japan has ex
actly one, a national, centralized, hierarchical, career procuracy
whose structure corresponds to the structure of the Japanese ju
diciary (Public Prosecutors Office Law, art. 2).

Formally the procuracy is only one part of the Ministry of
Justice, but in fact prosecutors function as the ministry's head,
directing almost all of its most significant activities. The titular
boss of the ministry is the Minister ofJustice, a cabinet member
and, with few exceptions, an elected politician. However, as in
Japan's other elite ministries, the minister does not run the de
partment whose portfolio he holds, and the parliamentary vice
minister, always an elected official and formally the ministry's
No.2 person, wields even less power. Instead, the minister reigns
while the prosecutors rule. In' fact, prosecutors rule so thor
oughly that while I was in the field, many could not even recall
the name of their current boss. Similarly, most prosecutors dis
miss the minister as "utterly irrelevant," except perhaps in cases
of alleged corruption involving politicians in the minister's party.
Like the postwar emperor, the minister principally exercises sym
bolic authority.

Official charts and other expressions of the "official reality"
(tatemae) do not reveal it, but prosecutors monopolize all key
posts in the Ministry of Justice. In other elite ministries the ad
ministrative vice-minister is the top career official, but not here.
Instead, he-the top positions are always men-is "only No.5" in
the hierarchy, below the prosecutor general, the superintending
prosecutors of Tokyo and Osaka, and the deputy prosecutor gen
eral (Omiya 1994:116-17). These top five posts are always filled
by prosecutors, as are the leadership positions in the minister's
Secretariat and the Criminal Affairs Bureau, the ministry's two

7 A primary prosecutor work objective is "treating like cases alike." My survey re
vealed that 91% ofJapanese prosecutors (213 of 235) regard "treating like cases alike" as
an "important" or "very important" work objective. Only 2 said it was "not an objective."
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most important organs. Elsewhere in the ministry, prosecutors
occupy almost all positions of section chief or higher. In 1993,
for example, prosecutors held 29 of the top 32 positions in the
Criminal Affairs Bureau, widely recognized as the ministry's most
powerful and prestigious bureau. In short, prosecutors run the
Ministry of Justice (Kubo 1989:138-40; Nomura 1994:29-30;
Tadaki 1981:170-74).

The Supreme Public Prosecutors Office stands at the apex of
the procuracy proper, above the 8 high, 50 district, and 452 local
offices. The 8 High Prosecutors Offices form a status hierarchy
that all prosecutors learn soon after entering the organization. At
the top stands Tokyo, followed by Osaka, Nagoya, Hiroshima, Fu
kuoka, Sendai, Sapporo, and Takamatsu. Tokyo, with approxi
mately 45 prosecutors, is the largest high office, while the other 7
have from 4 to 13 prosecutors each.

The 50 district offices are located in the 47 seats of prefec
tural government and in three other cities on the northern is
land of Hokkaido. The district offices are responsible for investi
gating, charging, and trying all cases in the first instance, except
those reserved by law for summary courts (offenses punishable by
fine or other relatively light punishment), family courts (offenses
harmful to the welfare of juveniles), and high courts (insurrec
tion). Of the 50 district offices, 37 lack specialized divisions and
are staffed by only five or six prosecutors (kenji) and assistant
prosecutors (fukukenji). Since the other 13 offices have special
ized divisions, one prosecutor investigates and charges a case and
another tries it in court. The 50 district offices have 201
branches, geographically located to handle cases that prosecu
tors in the headquarters cannot process efficiently. Only the To
kyo and Osaka district offices have Special Investigation Divi
sions, home to the "elite troops" who are charged with
prosecuting Japan's highest profile crimes (Nomura 1994:
32-33).

At the bottom of the hierarchy, the 452 local prosecutors of
fices are staffed exclusively by assistant prosecutors (fukukenji) ,
not by prosecutors (kenji) who have passed the bar. The local
offices correspond to summary courts, which by law cannot im
pose punishments greater than three years' imprisonment. Thus,
local prosecutors only charge offenses punishable by fine and
other minor offenses such as habitual gambling, theft, and buy
ing or selling stolen property (Itoh 1994:2). More serious cases
are transferred to a district office or one of its branches.

These prosecutor office levels-supreme, high, district, and
local-are tied together, both in theory and reality, by "the prin
ciple of prosecutor unity," one of the most important of all facts
about japan's procuracy. This precept holds that "the procuracy
is a national, united, hierarchical structure in which superiors
command and subordinates obey and all prosecutors form one
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body" (Nomura 1978:126; see also Tadaki 1981:176; Matsumoto
1981:310).

The principle of prosecutor unity is rooted in provisions of
the Public Prosecutors Office Law which give the various office
heads and, by implication all prosecutor managers, authority to
direct their subordinates in any work-related area, whether inves
tigation, trial, or the decision to charge. While the Minister of
Justice (not a prosecutor) is the formal head of the procuracy,
the same law restricts, in theory at least, his ability to control
prosecutors by conferring power to direct only the Prosecutor
General in respect to "particular cases." However, since the prin
ciple of prosecutor unity also gives the prosecutor general power
to direct all prosecutors in all matters, whether general or spe
cific, it is legally possible for the Minister ofJustice, through the
prosecutor general, to influence any case outcome."

The principle of prosecutor unity stands in tension with an
other provision of the Public Prosecutors Office Law, the "princi
ple of prosecutor independence." This tenet states that each in
dividual prosecutor is an "independent government agency" with
the authority to institute prosecution and perform other func
tions authorized by law. The principle of prosecutor indepen
dence thus distinguishes prosecutors from employees in other
administrative agencies who act merely as "support organs" for
the minister in whose name they act. Prosecutors have two forms
of legal protection for their independence. The first gives them
"guaranteed status." Hence, no prosecutor can be fired, sus
pended, or given a pay cut except in narrowly defined circum
stances and through specific legal procedures. The second form
of legal protection is the restriction on the Minister ofJustice's
authority to direct and manage prosecutors, as described above.

In reality, however, the principle of prosecutor indepen
dence "lies buried in oblivion" beneath the principle of prosecu
tor unity and the corollary demand for absolute obedience to
superiors. As a prominent Japanese law professor and long-time
student of the procuracy has noted, "the independence of prose
cutors is merely nominal because, as a matter of fact, prosecutors

8 In the postwar era a sitting Minister ofJustice has openly used "the power to direct
and manage" the prosecutor general in a specific case only once, in the so-called
shipbuilders' scandal of 1954. In that case, Justice Minister Inukai, a member of Prime
Minister Yoshida Shigeru's cabinet, directed the prosecutor general to delay the arrest of
the Secretary General of the Liberal Democratic Party, Sato Eisaku, ostensibly because the
Diet was deliberating two bills that concerned the status ofJapan's Self Defense Forces
and Defense Agency. The procuracy and public so strongly condemned this openly polit
ical move to protect a member of the LDP elite thatJustice Minister Inukai was forced to
resign. The investigation of Sato Eisaku, however, lost momentum, and he was neither
arrested nor charged in this case. Ten years later, in 1964, Sato Eisaku became Prime
Minister; in 1974 he won the Nobel Peace Prize for his antinuclear diplomacy (Nomura
1988:95-97). It is difficult to discern whether and how subsequent Ministers of Justice
have used their authority behind the scenes to influence particular case outcomes. Pre
dictably, politicians and prosecutors deny that it happens, while journalists and academics
hold a range of opinions on the issue.
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are not allowed to independently exercise authority" (Mat
sumoto 1981:310). The words of Kawai Nobutaro, one of the
most esteemed prosecutors in postwarJapanese history, confirms
that view. Writing in Japan's equivalent to the Atlantic Monthly,
Kawai describes by analogy "the iron principle of the organiza
tion," namely, that "those above command and those below
obey." His metaphor is as apt today as when he wrote it over 40
years ago.

The law says that in the procuracy those above command and
those below obey. We call this "the unity of prosecutors" [lit.
"the one body of prosecutors"]. I'm sorry to employ such a ple
beian example, but if we compare a criminal investigation to
basic construction work, then the front-line investigating prose
cutor is like a human wheelbarrow used for flattening the
earth. The managing prosecutor wields a stick to direct the
front-line prosecutor to "carry mud here" and "place a stone
there," and then goes off to the next construction site to do
more of the same. The human wheelbarrow then works very
hard to carry dirt and pound cement as directed. The only job
left to the human wheelbarrow is [to decide] how to pound the
concrete and to what depth. (Kawai, quoted in Kubo 1989:
134-35).

In the next section, I explain in more detail (and less meta
phorically) how the various prosecutor "wheelbarrows" define
and perform their roles and tasks. Throughout, the principle of
prosecutor unity will be evident in prosecutors' beliefs and be
havior. Prosecutors' strong solidarity has been criticized for tram
pling the principle of prosecutor independence and for making
decisionmaking in corruption scandals vulnerable to political
pressures from above. Surely the "iron principle of the organiza
tion" does have its costs, both for particular prosecutors and for
the quality of justice in some cases." However, the remainder of
the article shows that "prosecutor unity" has an extremely impor
tant virtue as well: It helps prosecutors treat like cases alike.

9 Prosecutors who oppose their superiors are "eliminated on the spot," as happened
to Abe Haruo, a former elite prosecutor and ex-convict (Kubo 1989:97-110, 134-36; see
also Abe 1968). Born the second son of a judge in Hokkaido in 1920, Abe traveled the
"elite course" from the time he became a prosecutor until the end of his prosecutor
career. Abe graduated from the law faculty of Tokyo University in 1943. He joined the
procuracy in 1951 and soon was sent to Harvard for additional study. On returning to
Japan, he was assigned to several important positions in the procuracy. However, Abe had
an unusual penchant for criticizing the organization openly. Such criticisms resulted in a
series of undesirable transfers and job assignments. Disgruntled with his treatment, Abe
quit to become a private lawyer. In the early 1980s, he was convicted of criminal extortion
and attempted extortion while representing plaintiffs in the Japan Automobile User Union
case. He was sentenced to two years' imprisonment, suspended for four years. Kubo ar
gues that in the User Union case, prosecutors unfairly targeted Abe in order to stymie
japan's nascent "consumers' movement."
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2. Prosecutor Roles and Tasks

Japanese prosecutors perform three major roles-as opera
tors, managers, and executives. Operators investigate, indict, and
try cases. These front-line prosecutors perform the organization's
core tasks-processing suspects by clarifying the truth about al
leged bad acts, determining legal guilt or innocence, and specify
ing appropriate sanctions. Managers monitor and coordinate the
work of operators in order to attain organizational goals, while
executives have special responsibility for securing the procuracy's
organizational autonomy (or "turf') and maintaining public sup
port. Acting in concert, these three sets of actors reduce the ten
sion between the two standards of justice that seem fundamen
tally incompatible in many American prosecution offices
individualization and order.!?

a) Operators: uncovering and constructing the truth

Operators do the work that justifies the procuracy's exist
ence."! They perform its critical task, that is, the work that en
ables the organization to manage its most critical environmental
problem (Wilson 1989:33-34). For Japanese prosecutors, the
most critical task is to clarify and construct the truth about alleg
edly bad acts-to rescue such acts from their ambiguous past so
that sound charge decisions can be made. Of course, operators
perform many other tasks as well, such as deciding whether or
not to indict suspects, presenting the state's case at trial, supervis
ing the execution of sentences, and so on. But their central task,
the fundamental work on which all other work depends, and the
job prosecutors themselves regard as their primary duty, is to ex
plicate the facts of cases by acquiring and organizing evidence
during the pre-indictment investigation.

An abundance of evidence makes plain that Japanese prose
cutors believe their core task is to "clarify the truth" about al
leged criminal acts. In my survey, for example, I asked prosecu
tors to indicate the importance of each of 17 work objectives by
circling one of four answers: very important, important, not very
important, and not an objective. Of the 235 respondents, 216
(92%) ranked "explicating the truth about a case"12 as a "very

10 Although I borrow the labels for these roles from James Q. Wilson (1989:27-28),
Japanese prosecutors use similar terms to make the same distinctions: hira kenji, or "ordi
nary prosecutors," are the main operators; joshi, or "superiors," are the managers; and
kanbu translates literally as "executives."

11 More precisely, prosecutors distinguish three types of operators: administrative
officials (jimukan) , assistant prosecutors (fukukenji) , and rank-and-file, front-line, or "ordi
nary" prosecutors (hira kenji or ippan no kenji). I do not elaborate these distinctions be
cause they are not central to the present argument. For a more detailed discussion, see
Nomura 1988.

12 The Japanese text reads "jiken no shinso 0 kaimei suru koto," which rendered liter
ally means "to unpack and make clear the real facts of a case." As explained below,Japa-
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important objective." Of the other 19 respondents, 18 ranked
this objective as "important," and only one as "not very impor
tant." Thus, 234 out of 235 respondents (99.6%) regarded "expli
cating the truth" as either important or very important, thereby
rendering this goal one of two "cardinal objectives."13

Japanese prosecutors define their core task differently than
American prosecutors. When Lief Carter studied prosecutors in
California, he asked them to rate the importance of nine office
goals. "Clarifying the truth" was not among them (Carter
1974:178-80). When I was constructing the analogous part of my
own survey, I borrowed liberally from Carter's questionnaire to
save time and make comparison possible. Having read other re
search, mostly about American prosecutors, I added to Carter's
list several other plausible objectives. Still, "clarifying the truth"
was not among them. Only when I showed a draft of the survey to
a Japanese prosecutor did I realize that I had made a glaring
omission. The draft survey inquired about many prosecutor
objectives, even some-like "keeping the cases moving"-that
were utterly mysterious to Japanese prosecutors, but it did not
ask about the one they consider central. After listening to a brief
lecture on the importance to Japanese prosecutors of "clarifying
the truth," I included the item which taps into their core task.

Formal office statements in the two countries further reveal
the difference in task definition. The Lakeville Prosecutors Of
fice in the American Midwest declares that "the mission of the
Adult Prosecution Division is to promote a fair, just, and orderly
society by prosecuting adults who commit felony and other
crimes in Lakeville County through the equitable application of
criminal law." Although the phrase "who commit felony and
other crimes" presupposes some determination of who did what,
both the mission statement and individual Lakeville prosecutors
pay that imperative little direct attention. In contrast, official
publications of the Japanese procuracy stress that "a prosecutor's
first role is to explicate the truth about cases" (Ministry ofJustice
1986).

Many American scholars and legal professionals doubt that
investigations and trials can determine the truth about past
acts.!" This skepticism existed long before the arrival of
postmodern incredulity toward truth claims. For example, in one
of the most influential articles of the Legal Realism movement,

nese prosecutors have wide powers to unpack and arrange the facts, and thereby con
struct the truth, as they deem proper.

13 To prosecutors, since achieving the other "cardinal objective" ("not prosecuting
the innocent and prosecuting and convicting only those who have really committed
crimes") depends on first clarifying the truth, the latter is the most fundamental task.

14 Although some commentators, dissatisfied with the American criminaljustice sys
tem's relatively low regard for truth, argue that "the goal of discovering the truth should
playa dominant role in designing the rules that govern criminal procedure" (Grano
1993; Amar 1997).
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Jerome Frank (1949:14-36) argued that "facts are guesses.
Quoting Frank, Lief Carter (1974:14) also contended that "the
prosecutor's 'facts' are guesses." This epistemological skepticism
has been transmitted to many contemporary American prosecu
tors. One, a veteran in Lakeville, stated his view:

Our criminal justice system is not designed to find the truth. I
am neIVOUS talking about the truth. If we wanted to find the
truth, we would not have the fifth amendment [guaranteeing
the right against self-incrimination]. What we want is justice,
not truth. The constitution teaches that truth is not para
mount.

After stumbling across the importance of truth seeking to
Japanese prosecutors, I confronted them with Frank's claim that
"facts are guesses" and with the like-minded skepticism of Ameri
can prosecutors. The details of their responses vary, but the main
themes are sufficiently similar to reveal consistent agreement
among themselves and disagreement with the Frankians. One
prosecutor, a 35-year veteran, related the common Japanese
themes in uncommonly eloquent English:

I would say two things to Mr. Frank. First, he is right; we cannot
know the truth. What we treat as truths really are guesses. Only
god knows the truth. In that sense, you and Mr. Frank are cor
rect as a matter of philosophy. But if we try hard we ca~ come
closer to the truth, even if we are never able to see it perfectly.
Furthermore, I think the degree of such effort differs a lot be
tween the U.S. and Japan. There are many reasons for that, of
course. You have juries that simply convict or acquit, without
elaborating reasons or particular findings of fact. That makes it
possible, even logical, for prosecutors to present rough facts.
Your investigators also have relatively little time to find the facts
or be precise. But whatever the reasons, it seems that more
than you Americans, we Japanese believe in the possibility of
discovering the truth. And we have constructed a system of
prosecution that makes finding the truth our first priority.

Japanese prosecutors agree not only about what their core
task is but also about how to perform it. In brief, prosecutors
clarify the truth by preparing written documents, or dossier, dur
ing the pre-indictment investigation. The most crucial part of the
dossier is the suspect's confession, for prosecutors, judges, and
defense lawyers agree that it "continue[s] to play an extremely
important role in the criminaljustice process" (Foote 1991:455).
As it has long been, a confession is still the queen of evidence,
"the decisive element of proof sought by every prosecutor before
he takes a case into court and the single most important item
determining the reception his efforts are likely to receive from
most Japanese judges when he gets there" (C. Johnson 1972:
149).

Prosecutors and police do not record confessions verbatim.
Instead, they prepare a summary statement that organizes and
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summarizes the suspect's testimony. These summaries often syn
thesize statements the suspect has given over several sessions (or
even days) of testimony. Though lengthy and highly detailed,
they are also the prosecutor's construction of the truth. Prosecutors
often sort through the raw materials suspects provide, using the
parts deemed most relevant to assemble the suspect's confession.
Sometimes prosecutors allow suspects to read the dossier before
asking them to sign it, but more often they (or their assistants)
read the dossier aloud to the suspect, ask if any revisions are re
quested, and then seek the suspect's signature. In the dozens of
interrogations I observed in Japan, only a handful of suspects re
quested revisions. Prosecutors read the dossier to the suspect
very quickly, even when confessions continue for 20 or more
pages. At the very least, this made it difficult for suspects to digest
the details in the dossier. Some defense lawyers believe that this
method of constructing the truth enables prosecutors to gener
ate "closely-knit and logically consistent accounts which judges
may find difficult to resist" (Foote 1991:454). Certain prosecutor
admissions, such as the following description provided by a for
mer Tokyo prosecutor, unwittingly lend credibility to that criti
cism (Kawai 1986:102, quoted in Foote 1991:454):

In major cases I would question for two or three days, taking
notes on the confession in my notebook, and then prepare a
statement covering that two or three days' worth of material. If
you don't do that, you can't get an organized statement and
you run the risk of getting a statement that contradicts earlier
or later statements of the same suspect or statements of other
suspects.

Prosecutors obtain and construct some confessions directly,
by interrogating suspects and composing the results in one or
more dossier, but more commonly they simply confirm the de
tails of confessions gained by the police.!" If the prosecutor files
charges, the case then goes to trial, where large, liberally inter
preted exceptions to the hearsay rule allow most dossiers to be
entered as evidence (Hirano 1989: 138). The judge's role is then,
in fact if not in principle, to review the results of the investigation
as recorded in the police and prosecutor dossier. As a former
judge of the Osaka High Court put it, "criminal trials-and in
particular the factfinding that lies at the heart of trials-are con
ducted in closed rooms by the investigators, and the proceedings
in open court are merely a formal ceremony" and "an empty rit
ual" (Ishimatsu 1989:143).

15 In the survey, 180 of 235 prosecutors (77%) agreed or strongly agreed that "po
lice do the important investigative work in almost all cases." Only 14 (6%) disagreed or
strongly disagreed, while 40 (17%) said it depends on the case. Responses to a related
question reveal part of prosecutors' motivation for seeking confessions so single
mindedly: 217 prosecutors (93%) agreed or strongly agreed that "when a suspect does
not confess, disposing of the case is much more difficult and time-consuming."
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b) Managers: cultivating mission and controlling operators.

Japanese prosecutors almost unanimously agree that uncov
ering and constructing the truth is their core task. But how is this
sense of mission inculcated, and how are operators coordinated
and controlled so as to accomplish that task and, thereby, render
individualized and ordered decisions? The answer, in large part,
is managers, who perform two key functions. First, managers cul
tivate in operators a sense of mission-widespread agreement
about and endorsement of the way their critical task is defined
(Wilson 1989:24). Second, managers coordinate and control op
erators in order to attain organizational goals such as order.!"

Managers cultivate mission. From the start of their careers as
legal professionals, Japanese prosecutors are educated to believe
in the crucial importance of truth through confessions. The lec
tures that managers and other veteran prosecutors gave to the
legal apprentices (shushusei) during the apprentices' four-month
stay in the Nakayama office repeatedly stressed that seeking
"truth through confession" should be every prosecutor's main
mission. In the two dozen such lectures I attended while doing
field research, the pursuit of truth through the inducement of
confession was by far the most prominent theme. Sometimes the
message was explicit, as when a manager stated that "since only
the suspect knows what really happened, the only way for you to
find out is by taking his confession." The metaphor is revealing:
because only the suspect possesses the truth, the prosecutor must
"take" (toru) it from him. Usually, however, the point was driven
home more subtly and powerfully through illustration, anecdote,
and the sheer volume of words used to describe cases in which
confessions were essential to obtain but hard to elicit. Like the
Japanese detectives studied by Setsuo Miyazawa, prosecutors be
lieve that "procuring confessions is primary" and "the first prior
ity in an investigation" (Miyazawa 1992:81, 158).

Managers recite, elaborate, and emphasize this tenet to oper
ators on numerous other occasions as well. Formal education
and training programs further inculcate a shared sense of mis
sion (Ando 1995), but the most important settings for instruction
about how to be a good prosecutor are restaurants, bars, karaoke
clubs, and, after hours, the prosecutors office itself. Japanese
prosecutors are not especially busy (D. Johnson 1996:61). How
ever, like Japanese working in other large organizations, whether
business or bureaucracy, they spend a great deal of time to
gether. Indeed, the prosecutor organization so envelops the
prosecutors in it that in significant respects it resembles a "total

16 Managers are found in a variety of positions in the procuracy, as assistant division
chiefs, division chiefs, branch office chiefs, deputy district office chiefs, and district office
chiefs, and in various posts in the high and supreme prosecutors offices as well. In this
article the distinctions between types of managers are less central than their functional
similarities.
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institution"-a place where the usual barriers between play and
work (and to a lesser extent sleep) break down (Goffman
1961:5). In urban offices most prosecutors spend at least 10 and
often 12 or more hours in the same place, under the same au
thorities, and in the company of the same group of significant
(prosecutor) others. In such settings young· prosecutors are regu
larly instructed in prosecutor traditions and implored to carry
them on.

When I first visited the Nakayama office, I drank little of the
tea I was served for fear that the caffeine would exacerbate my
stomach ache. At the conclusion of our chat, my prosecutor host,
with evident concern in his voice, startled me with a question:
''You are not a Mormon, are you?" He asked, of course, because
Mormons do not drink caffeine (or alcohol) but prosecutors
do-a lot. Or at least they spend significant time, together, in the
presence of open bottles of alcohol. On these occasions the con
versation almost inevitably turns to one of prosecutors' two favor
ite topics: transfers and personnel changes, on the one hand,
and interactions with suspects on the other. While prosecutors
express considerable anxiety and dissatisfaction about the for
mer, they relish describing strategies they have used to extract
confessions from recalcitrant suspects. Sometimes their stories
are stranger than fiction (if not altogether apocryphal), but the
text and subtext are always clear to the audience: a prosecutor's
job is to determine the truth, and the best way to do that is by
obtaining a full, detailed confession. The cumulative effect of
these countless conversations is a strongly shared sense of occu
pational mission.

Managers coordinate and control operators. In addition to culti
vating in operators agreement about and endorsement of the
way their critical task is defined, Japanese managers coordinate
and control operators' activities to an extent unseen in American
prosecution offices (Tojo 1968:55). It seems axiomatic that "any
large, bureaucratic organization must have some means of insur
ing that policy formulated by higher-ups will be applied by subor
dinates in the field," but such policies tend to be rare and primi
tive in the United States, and American prosecutor organizations
have "virtually no instruments by which to enforce them"
(Abrams 1971:53, 58; Feeley 1973:422). Japan's procuracy is dif
ferent.!?

First of all, to direct subordinates' exercise of discretion, Jap
anese managers articulate and communicate specific criteria in
written manuals, guidelines, and standards. The importance of
policy in the Japanese procuracy has been overlooked by most

17 Comparison with other countries reveals that this feature of Japan's procuracy is
not sui generis. Like Japan, in France, too, the managing powers of top prosecutors "are
very strong, at least in comparative terms," with the result that every front-line prosecutor
is "in large part controlled by his or her superiors" (Guarnieri 1997:185).
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other commentators. For example, Seto Shuzo, a highly re
spected reporter who for years covered prosecutors for one of
Japan's largest newspapers, claims that the procuracy has no pol
icy besides doingjustice (Seto 1983:1). In fact, Japanese prosecu
tors work in an organization saturated with policy directives.
More important, these criteria are not dead letters, as guidelines
in the United States often are (Abrams 1971; Vorenberg 1981;
Burnham 1996). Instead, Japanese operators regard them as in
dispensable guides to action. In my survey, 232 out of 234 Japa
nese prosecutors (99.1 %) agreed or strongly agreed that "formal
manuals and rules are very important sources of information on
how to do our job." Manuals and rules are always within arm's
reach ofJapanese operators, and they make frequent reference
to them.

In contrast, when Lief Carter asked a nearly identical survey
question to 36 prosecutors in California, only one agreed and all
but six strongly disagreed (Carter 1974:198). Likewise, in a re
view entitled "Guides to the Exercise of Discretion: The Present
State of the Art," Norman Abrams (1971:8-9) notes that even
though the Department of Justice-the U.S. leader in this re
spect-"has articulated a great deal of policy," most of it is unsys
tematic and "difficult to describe as much advanced beyond the
primitive." In other large American prosecution offices, one usu
ally finds an office manual or handbook of some sort, but "in
most instances it is difficult to say that these materials set forth
prosecutorial policy." Most often, Abrams says,

[T] hey amount to elementary instruction books for junior
prosecutors which describe the procedures to be followed'in
particular types of cases and the applicable rules of law. If they
occasionally lapse into statements of policy designed to guide
discretion, that policy is usually of the most general and unso
phisticated sort.

In federal prosecution offices in the 1990s the situation has im
proved so little that one prominent commentator calls the system
an "adhocracy" (Burnham 1996).

Japanese managers further specify rules for performance by
requiring operators to clear all decisions with supervisors, chiefly
through the kessai system of consultation and approval. In order
to make charge and sentence recommendation decisions, opera
tors must consult with and obtain the approval of two or three
managers, depending on the seriousness of the case. This is
known as shobun kessai, or "disposition approval." Furthermore,
in serious cases operators must obtain approval to arrest (taiho
kessai), detain (koryu kessai), and extend detention (encho kessai)
of suspects. In these cases, operators go to the office of the super
vising manager, with dossier and other supporting documenta
tion in hand, and describe the content of the case and the de
sired decision. To avoid logjams at the manager's office, many
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prosecutors telephone the manager's secretary before going to
kessai. Kessai interactions vary considerably in length, from five
minutes or less in simple cases to an hour or more in compli
cated ones. Kessai styles also differ markedly. Some managers al
low the operator to talk freely before asking any questions, while
others pepper the operator with queries from the outset of the
interaction. In cases where the pre-charge investigation lasts sev
eral days or even weeks, operators interact many times with kessai
managers in discussing how to proceed. In cases of special im
portance (involving, say, a politician or prominent businessman),
managers at the district office level consult with executives at
levels higher up in the hierarchy-from the High Prosecutors
Office to the chief of the Ministry of Justice's Criminal Affairs
Bureau to the Prosecutor General. These are called "specially
designated cases." Even for simple cases such as traffic violations
or petty larcenies, kessai is still required, though often it is done
more on paper than in person. In minor cases the operator sim
ply sends the relevant records and draft decision to the supervis
ing manager, who either stamps the documents, indicating ap
proval, or asks the operator for further clarification.l''

Some commentators stress the political control function of
the kessai system, especially in high-profile cases. Karel van
Wolferen (1989), for example, contends that 'Japanese prosecu
tors have a highly selective approach to corruption in the polit
ical world," in part because of the kessai system.

Individual prosecutors operate, in theory, on their own, but in
practice they are expected, before taking action against influ
ential officials, ministers, Diet members or local government
leaders, to write preliminary reports for their superiors all the
way up to the minister ofjustice, and to wait for their consent.
This controversial shobun seikun (request for instructions as to
steps to be taken) system of responsibility within the procuracy
has led to the dismissal of many political corruption cases. Even
when such corruption cases are not dismissed, the politicians
involved will usually be allowed to emerge unscathed, and bu
reaucrats-turned-politicians need not at all fear being publicly
tainted. (van Wolferen 1989:223-24) 19

18 In significant respects, the kessaisystem of prosecutor decisionmaking resembles
decisionmaking in other large Japanese organizations. See, e.g., the discussions of
nemawashi ("binding the roots of a plant before pulling it out") in bureaucratic agencies
(Vogel 1975a:xxii-xxiii; Craig 1975:17-24) and of ringisei ("drafting and preparing a pro
posal in order to obtain approval") in business companies (Clark 1979:125-34).

19 Shinichiro Tojo, aJapanese prosecutor, distinguishes three modes of supervising
case dispositions. As described above, kessai is "approval by a senior prosecutor directly
supervising each prosecutor." Shobun seikun ("request for instructions as to steps to be
taken") is, in effect if not in name, a stronger form of kessai. Tojo says that when such a
request is made, a superintending prosecutor-what I call an executive-directly decides
how to dispose of the case. Thus, shobun seikun is less a form of consultation and approval
than it is a complete "takeover" of the case by prosecutor executives. The third form of
supervision, known as hokoku or "report," is a weak form of kessai. Here prosecutors simply
notify executives of their disposition decision after the decision has been made (Tojo

https://doi.org/10.2307/827764 Published online by Cambridge University Press

https://doi.org/10.2307/827764


270 The Organization of Prosecution and the Possibility of Order

Although van Wolferen is correct to point out the important
political control function of kessai and its correlates (Kuho
1989:137-42; Tachihana 1993), this system of coordination and
control plays an equally significant and salutary function in the
far more numerous cases that do not rise to the level of a shobun
seikun requirement. In short, kessai helps Japanese prosecutors
achieve order, a goal many American prosecutors regard as pe
ripheral, elusive, and even irrelevant. In interviews in Japan,
managers consistently stressed the crucial role that kessai consul
tations play in treating like cases alike and unlike cases differ
ently. As one manager put it, "kessai helps even out unwanted
disparities between cases. The most important purpose of kessai is
fairness."

The order-enhancing effect of kessai is also evident in man
ager and operator behavior. In social form, kessai is fundamen
tally an interaction between operator and manager. Since such
interaction is required routinely, operators and managers are
highly interdependent. Indeed, the way each defines his task de
pends on the nature of the interaction, or expected interaction,
with the other. At kessai, for example, managers compare the cur
rent case with others that have come before it, reasoning by anal
ogy across a number of dimensions to determine which cases
from the past can guide decisionmaking in the present (recall
Yoshio's behavior in the mushroom case). Sometimes, of course,
a well-established principle or guideline (kijun) expresses the
earlier decisions and so disposes of the present case without
much analysis being necessary. At other times, however, the gov
erning rules are discovered in the process of determining the
similarity or difference between present and prior cases (Levi
1969:3). In either event, managers attend closely to the problem
of order. Further, since managers must consult in other cases
brought by other operators, they cannot gather by themselves all
the information needed to make good decisions. They are, in
other words, dependent on operators for much of the informa
tion they use to identify relevant similarities and differences. At
the same time, however, operators learn to anticipate what ques
tions of order managers are likely to ask at kessai. In preparation,
operators conduct careful comparisons between past and present
cases so as to avoid being vexed or embarrassed by a manager's
"what about this case?" query. I have seen poor performance at
kessai ruin a prosecutor's day, and repeated poor performance
can cause significant damage to one's career. Thus, in both be
lief and behavior, and to both operators and managers, order is a
primary work objective. Kessai consultations both express and re
inforce that aim.

1968:66-67; Kensatsu Kogian 1994). Because of the sensitive nature of cases in which
shobun seikun is used, prosecutors are reluctant to discuss that form of "strong supervi
sion" with operators and outsiders.
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In summary, Japanese managers not only cultivate a shared
sense of mission in the organization's operators, they wield other
strong controls over their subordinates' behavior as well. As we
have seen, managers specify rules, standards, and procedures,
orally and in writing, to guide operator discretion. In principle
and in fact, those guidelines constrain and channel operator be
havior. Similarly, through kessai consultations managers detect
and discourage deviation from the principles of order while
maintaining an equally strong commitment to the ideal that case
dispositions should be individualized. Perhaps most important,
managers carefully recruit, train, and socialize operators so as to
develop the collective ability and desire to conform to the norms
of individualization and order. In all these waysJapanese manag
ers have far more influence on disposition decisions than do
their American counterparts. In short, in the Japanese way of
criminal justice, order is not only possible, it is a primary aim and
routine achievement.

.c) Executives: securing autonomy and maintaining the organization

Prosecutor executives create space for operators and manag
ers to perform their functions and thereby dispense ordered and
individualized justice. The executives' chief concern is acquiring
sufficient freedom of action and external political support (or at
least nonopposition) so that operators can define their critical
task appropriately and so that managers can infuse that defini
tion with a sense of mission (Wilson 1989). In addition, execu
tives maintain the organization by acquiring the resources it
needs to survive and thrive. Both tasks are easier for prosecutor
executives in Japan than in the United States.s"

Executives secure and preserve organizational autonomy. The chief
concern of prosecutor executives is organizational autonomy.
Autonomy has two dimensions, external and internal (Selznick
1957:121). Externally, executives try to minimize rivals and secure
freedom from political constraints. Japanese prosecutors have an
absolute monopoly on the decision to charge. Further, politi
cians grant prosecutors substantial independence to pursue
crime control and criminal justice objectives, at least with respect
to ordinary street crimes (van Wolferen 1994:110-11). In this re-

20 One can define the executive class broadly or narrowly. Defined narrowly, the
class would include only the prosecutor general, the deputy prosecutor general, the su
perintending prosecutors of the eight high offices, and the Administrative Vice-Minister
ofJustice. However, since other veteran prosecutors perform similar functions, I adopt a
broader definition that incorporates all district office chiefs, supreme office prosecutors,
and Ministry ofJustice prosecutors at the level of bureau chief or higher. All prosecutors
within this broad definition attend "executive meetings," at least occasionally (Kubo
1989:120; Mukaidani 1993:18; Nomura 1988:88). Thus, executives play many of the man
ager roles described above, such as cultivating mission and coordinating and controlling
front-line operators. Here, however, I emphasize their other distinctive functions in the
organization.
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gard, Japanese prosecutors resemble bureaucrats in the Ministry
of Foreign Affairs and other Japanese agencies that possess few
divisible benefits for politicians to acquire and return to their
constituencies. As a result, prosecutor executives need to devote
comparatively little attention and few resources to achieve the
external aspect of autonomy. Occasionally, of course, some as
pect of prosecutor behavior, or misbehavior, becomes a public
and political concern, as when death row inmates have been ac
quitted on retrial or prosecutors have hidden potentially excul
patory evidence from defendants (Foote 1993; C.Johnson 1972).
At these times, executives concentrate on responding to and
managing the crisis, much as do executive prosecutors in the
United States. The key difference, however, is thatJapanese pros
ecutor executives face relatively few such crises because crime
and criminal justice have not been politicized in Japan as they
have in the United States (Scheingold 1984, 1991).

Thus, instead of struggling to maintain external indepen
dence, executives are relatively free to focus their attention on
the second, internal aspect of autonomy-cultivating a widely
shared and approved sense of the procuracy's central tasks. With
managers, executives have forged an impressive consensus about
what the procuracy's main tasks are and how they should be per
formed. The consequence is a high level of internal autonomy as
well.

Executives maintain the organization. The second major con
cern for executives is organizational maintenance: "assuring the
necessary flow of resources to the organization." For the
procuracy, organizational maintenance means obtaining suffi
cient capital, labor, and political support (Wilson 1989:181).

Obtaining adequate financial appropriations has seldom been a
major problem for prosecutor executives. The "rite of budget re
vision" vividly reveals what one former bureaucrat has called "the
village mentality of the Japanese bureaucracy," but in the Minis
try of Justice, as in many other Japanese ministries, "no plan
marking a significant break with established ways of thinking has
the slightest chance of seeing the light of day" (Miyamoto
1994:79). Competition between different sections, departments,
and bureaus in the ministry is sometimes fierce, but actual appro
priations change little. In fact, the procuracy's share of the na
tional budget has barely changed since 1980 when its budget was
about 62 billion yen ($62 million), or about 0.132% of the na
tional budget. In 1990 it had grown to nearly 80 billion yen ($80
million), though that constituted a slightly smaller share
0.12%-of the national budget. Throughout the decade of the
1980s the procuracy's share of the national budget was never
more than 0.13% or less than 0.12%. About 90% of the
procuracy's budget goes to pay personnel expenses, mostly sala
ries and bonuses. As a percentage of GNP the procuracy's budget
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also remained steady at about 0.02%, or about one-third the size
of the budget for Japan's courts.

Acquiring an adequate supply of operator labor has been a more
difficult task for executives, yet they have always managed to do
so satisfactorily. To be sure, recruiting enough able operators has
been a perennial concern for postwar prosecutor executives.
Shortly after the Pacific War ended in 1945, SCAP, the occupying
power, purged hundreds of "thought prosecutors" for their re
pressive prewar practices. This prompted executives to create the
new position of "assistant prosecutor" to help investigate, charge,
and try cases. When the purged prosecutors were depurged three
years later, the size of the procuracy far surpassed its prewar scale
(Nomura 1994:17-18), but personnel worries soon reemerged.
In 1963 Itoh Shigeki argued that the procuracy needed to better
respond to its personnel problems. Ironically, when Itoh became
Prosecutor General in the mid-1980s the mass media and bar as
sociations were proclaiming a "prosecutor crisis," allegedly
caused by the organization's inability to recruit and retain a suffi
cient number of able prosecutors. Others have noted that execu
tive concerns about personnel long preceded Itoh's ascension to
Prosecutor General. In the early 1970s, for example, prosecutor
executives writing in the monthly magazine Kenshu (or "Train
ing") argued that the organization needed a "new vision" in or
der to increase the number of new recruits, decrease the number
of prosecutors leaving the office in mid-career, and stem the
"salarimanization" of those who remained (Mitsui 1979:218).

The personnel problems, however, were especially serious
from the mid-1980s through the early 1990s. Indeed, in the dec
ade before 1993, no cause concerned executives more. Journal
ists have interviewed scores of so-called prosecutor-quitters
(yameken) who express antipathy for the ubiquitous bureaucratic
controls inside the organization and for the transfers to new of
fice and job assignments that occur every two or three years. In
1989 when the procuracy was lobbying for an increase in the
number of people who could pass the bar exam each year, the
Tokyo Bar Association published the results of a survey of 144
"prosecutor-quitters" (56, or 39%, responded). The results reveal
significant dissatisfaction, at least among the quitters, with the
organization's bureaucratic controls. Respondents could select
more than one answer, but only the most frequent responses are
listed below.

1. Why did you quit the procuracy?
-disliked transfers (14)
-fairness in personnel matters is lacking (11)
-stopped feeling meaning in the prosecutor's job
(11 )
-cannot do the work independently (10)
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2. Why is the number of prosecutor recruits decreasing in
recent years?
-problems in the prosecutor organization (30)
-the prosecutor's job has no appeal (25)
-the trend of the times is "separation from public offi-
cials" (18)

3. Why is the number of prosecutors who quit in mid-ca
reer increasing?
-problems in the prosecutor organization (35)
-the prosecutor's job has no appeal (26)

4. What do you think about the following statements con
cerning the present procuracy?
a. Young prosecutors cower because hierarchical rela

tions are severe.
-agree (12) -disagree (22) -cannot say (21)

b. The application of the kessai system must be re
formed, and individual prosecutors should be
given wider authority and responsibility.
-agree (29) -disagree (8) -cannot say (18)

c. The procuracy's sense of mission, such as exposing
social evils and the like, has weakened, and overall
it has bureaucratized and abandoned itself to a
"peace-at-any-price" principle.
-agree (32) -disagree (14) -cannot say (9)

d. Family life is unstable because transfers are fre
quent.
-agree (41) -disagree (4) -cannot say (9)

In short, the bar association's survey reveals that many prose
cutors quit the organization out of discontent with its thoroughly
bureaucratic character, especially the hierarchical controls such
as kessai and transfers. In response to the perceived personnel
crisis, prosecutor executives have taken a number of steps in re
cent years. For example, even though Japanese prosecutors are
notoriously reluctant to grant public interviews, under these cir
cumstances several executives appeared in the mass media and in
specialist journals to appeal for public support and to proclaim a
"new age" for the procuracy. The Secretariat and the Criminal
Affairs Bureau of the Ministry of Justice also produced glossy
brochures to explain the organization to prospective prosecutors
and administrative assistants and to persuade them to join the
procuracy. Most important, executives lobbied hard for, and ob
tained, significant increases in the number of persons permitted
to pass the bar exam each year. In 1990 the quota of bar passers
was fixed at 500. That increased to 600 in 1991 and to 700 in
1993. Late in 1994, executives in the Ministry ofJustice called for
more than doubling the number of bar passers, to 1,500, while
the Bar advocated an increase of only 100, to 800. In response,
prosecutor executives, judges, and lawyers in the Reform Council
of the System for Training Legal Professionals presented a "pro
posal to investigate" the ministry's recommendation in exchange
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for imposing a limit on the number of times aspiring legal pro
fessionals could take the bar exam. In August 1995, the Japan
Federation of Bar Associations approved lowering the threshold
for passing the exam to permit about 1,000 successful applicants
annually, up from the current quota of 700.

Prosecutor executives have tried to increase the total number
of bar passers because doing so will produce more new recruits
for the organization. Since the reforms were passed, the number
of new recruits has increased markedly. In April 1995, 86 new
prosecutors were appointed, the largest number ever, and in
1996 prosecutors had to turn away recruits to avoid surpassing
the organization's legal capacity, which is fixed at 1,173 prosecu
tors (kenji) and 919 assistant prosecutors (fukukenji). Executives
also attribute the increase, however, to the economic recession
which followed the collapse of the bubble economy in 1991 and
only began to improve in mid-1995. When times are bad, execu
tives argue, legal apprentices are more likely to seek the relative
security of jobs with government, in either the judiciary or the
procuracy. Executives still worry, however, that personnel
problems will recur when the economy recovers. Indeed, in my
last interview in the Nakayama Prosecutors Office in February
1994, the chief of the office stated that the personnel problem
was one of the three main problems then facing the procuracy.s'

In summary, prosecutor executives have had some difficulty
acquiring and keeping enough personnel to maintain the organi
zation, in large part because many potential recruits dislike the
procuracy's pervasive bureaucratic controls. Still, the personnel
problem has never been as extreme as critics of the organization
allege. Indeed, even when the number of prosecutors is below
official capacity, prosecutor caseloads have remained compara
tively light (D. Johnson 1996:80). Thus, while executives have
sometimes struggled to maintain the organization's personnel,
they have done at least an adequate job. If the personnel prob
lem were an illness, then the procuracy has seldom had more
than a common cold.

The third way prosecutor executives maintain the organiza
tion is by securing sufficient political support to enable operators
and managers to perform their jobs effectively. In general, execu
tives are successful when they find and maintain the support of
some key external constituency, that is, a group whose interests
their organization represents (Wilson 1989:203-4). The key con
stituency for prosecutors is the general public, with whom execu
tives cultivate good relations quietly but consistently.

Executives care about and thus manage their relationship
with the public for several reasons. First, and as we have seen,

21 The other two problems the Nakayama chief emphasized were crimes by foreign
ers in Japan and the "imbalance of advantage" in criminal procedure. The latter, he be
lieved, wrongly confers too many rights on criminal suspects.
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executives need to recruit qualified personnel to fill the organi
zation's roles. The legal apprentices from whom the organization
recruits participate in the wider culture and thus are influenced
by popular perceptions of the procuracy. Hence, executives must
care about how the public perceives them. Compared with the
police, however, prosecutors devote relatively little attention to
currying public favor or placating critics. The mass media often
report on issues or reforms important to the police, largely be
cause police executives invest substantial resources in shaping
and managing public opinion (Ames 1981:226). Prosecutors ad
mit that police are adept at explaining their behavior or desired
reforms to the public, and they lament that in comparison the
prosecutors office is "inept at public relations." Curiously, some
executives even boast about the procuracy's longstanding custom
of not defending or explaining itself to outsiders. The phrase
they use (benkai shinai) connotes a range of meanings, from ex
planation to excuse to apology, and the norm it expresses pro
claims that explaining or apologizing for one's behavior be
smirches the reputation of both the prosecutor and the
procuracy (Nomura 1994; Foote 1993; Kubo 1989). For example,
prosecutor executives publicize Japan's relatively high conviction
rates in order to cultivate constituency support, yet they do so in
a relatively low-key manner because, at least to the uninitiated,
convictions seem to speak for themselves (D. Johnson 1997a).
The organization's version of res ipsa locquitur-that prosecutors
should let their acts speak for themselves-also makes it difficult
for researchers to acquire information about how the organiza
tion works. However, some prosecutors, especially young ones,
believe that silence is not always golden. Once, when two young
prosecutors learned I would interview an executive, they urged
me to ask a question that they themselves could never ask di
rectly: Why don't executives try harder to explain prosecutor
practice to the public, as police elites do?

Prosecutors also care about their relationship with the public
because article 4 of the Public Prosecutors Office Law imposes a
duty to be "representatives of the public interest." They take this
obligation seriously. Whether lecturing to legal apprentices, con
sulting about case dispositions, or explaining themselves to
outside visitors, prosecutors often refer to their duty to act in the
public interest. Of course, discerning that interest is sometimes
difficult, and other imperatives sometimes deflect executives' be
havior away from it, but prosecutors clearly feel bound by their
duty to be responsive to the public (Uematsu 1981; Kawakami
1981). Mitsui Makoto, a legal scholar at Kobe University and one
of the foremost experts on Japan's procuracy, has summarized
the most salient themes in prosecutor culture between 1950 and
1980. To discern those themes Mitsui reviewed hundreds of pub
lications written by and for prosecutors. Mitsui (1979:220) notes
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that throughout this 30-year period prosecutor executives
stressed their connection to the public and the need to continu
ously seek the public's "understanding and cooperation." If any
thing, this theme has only increased in importance.

An internalized obligation to the public and the organiza
tional need to recruit new members are not the only forces that
motivate executives to care about public opinion. Indeed, if pros
ecutors are to clarify the truth about cases and thereby perform
the organization's critical task, they must have the public's coop
eration, as victims, complainants, witnesses, suspects, and defend
ants, and as citizens interested in the processes and products of
criminal justice. This, in fact, is the most important reason prose
cutor executives need to secure public support.

The Kanemaru case: the day support sank

When public support for prosecutors is stable, it is difficult to
perceive, but when public support erodes, it becomes clear just
how dependent on it prosecutors are. 22 This happened while I
was inJapan, in September 1992, when prosecutors charged Shin
Kanemaru-then the most powerful politician in the ruling Lib
eral Democratic Party-with violating the Political Funds Control
Law by accepting a 500 million yen ($4 million) cash contribu
tion from the Sagawa Kyubin company, a sum far in excess of the
maximum contribution allowed by law. Tokyo prosecutors did
not require Kanemaru to suffer the indignity of appearing at the
prosecutors office for an interview, as they often do in lower pro
file cases. Instead, through a process known as summary proce
dure (ryakushiki tetsuzuki) that enabled Kanemaru to pay his pen
alty through the mail, prosecutors fined Kanemaru 200,000 yen
(about $1,600), the legal maximum.

The public was outraged. In a premeditated act of civil diso
bedience, the 45-year-old president of a corporation defaced the
sign in front of the Tokyo District Prosecutors Office with yellow
paint. Newspapers throughout the country printed editorials
harshly rebuking prosecutors for giving Kanemaru "special treat
ment." Satoh Michio, a prosecutor executive in Sapporo, penned
a harsh critique that was published on the front page of the Asahi
Shimbun, Japan's second largest national newspaper. Thousands
of other citizens sent letters of protest to executive prosecutors in
Tokyo (Mukaidani 1993).

After these incidents, I asked several prosecutor executives
about the public reaction to the Kanemaru disposition and what,

22 The Kanemaru case shows that a lack of public cooperation makes prosecutors'
work difficult to perform. At the other extreme, strong public support for investigation of
the AUM-Shinrikyo religious group (following the subway gas attacks in April and May
1995) facilitated the most aggressive investigations and charging practices in postwar Jap
anese history (Hardacre 1996; Sayle 1996). Thus, both extremes clearly reveal what is
usually hidden: prosecutors' dependence on the public's support.
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if any, effect it had on the procuracy. Why, I inquired, do prose
cutors even care what the public thinks? After all, no one has to
worry about getting reelected, and in many respects the
procuracy seems impervious to public pressures and demands. I
expected vague replies, perhaps emphasizing the duty to repre
sent the public interest or the need to protect the organization's
legitimacy, but their response was surprisingly concrete. In the
weeks following Kanemaru's summary prosecution, prosecutors
throughout the country confronted a massive increase in unco
operative witnesses and suspects. In more harmonious times
prosecutors rely heavily on the public's "voluntary" cooperation
to get their work done (Foote 1992). However, after this disposi
tion, countless citizens simply refused to come to the prosecutors
office for interviews and interrogations, or came but refused to
talk, or chided prosecutors about the Kanemaru case instead of
responding directly to the investigators' questions. Others re
fused to pay fines, arguing that if Kanemaru only had to pay
$1,600 for his flagrant violation, then their own fines were un
fairly severe. To prosecutors accustomed to receiving a level of
deference and compliance that few American prosecutors can
even imagine, this backlash of uncooperation was a shock. It re
minded prosecutors and their observers that the organization's
ability to get its work done is deeply rooted in the soil of public
consent. When the soil erodes, the roots give way and the organi
zation quakes.

Finally, while prosecutor executives also attend to the organi
zational need to innovate, this concern is less pressing in Japan
than in the United States. Of course, the well-known bureau
cratic adage to "never do anything for the first time" arises from
the fact that all organizations resist innovation. Indeed, since or
ganizations exist in large part to "replace the uncertain expecta
tions and haphazard activities of voluntary activities with the sta
bility and routine of organized relationships," standard operating
procedures are an organization's essence (Wilson 1989:221).
However, if innovation means the creation of new programs or
technologies to perform new tasks or alter the way existing tasks
or performed, then japan's procuracy has innovated relatively lit
tle. In the last 15 years, executives have increased the proportion
of women in the office and have automated much office work.
Similarly, in 1987 the procuracy changed its longstanding policy
for charging traffic offenders, and in response to the recent in
crease in the number of crimes by foreigners in Japan, prosecu
tors have created new positions and procedures. Yet unlike many
large prosecution offices in the United States.F' Japanese execu-

23 In September 1995, Arlo Smith, the longtime District Attorney of San Francisco,
was the subject of a harshly critical four-part series in the San Francisco Examiner (Winokur
1995). The series appeared only two months before Smith ran for reelection (and lost).
In his response on 17 September, Smith stressed that he had "continually innovated" and
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tives have not multiplied new organizational units to attend to
crimes of special concern. Given the low levels of crime and pub
lic concern about crime, they have not needed to. Furthermore,
executives rarely alter internal guidelines or the other controls
that channel front-line decisions. In the survey, only 9 out of 231
prosecutors (3.9%) agreed or strongly agreed that "policies in
the office seem to change frequently," and in interviews prosecu
tors of all ranks stressed that regardless of the executive or issue,
innovation is as rare as it is unnecessary.

B. The Possibility of Order: A Summary

Individuals . . . have no other way to make the big decisions
except within the scope of institutions they build.

-Mary Douglas (1986:128)

There is a need to see decision-making in organizational con
text.

-Peter Manning (1992:250)

Japanese prosecutors make "big decisions" about justice
within the context of the organization I have just described. That
organization is especially well suited to resolving the tension be
tween consistency and flexibility, between order and individuali
zation, between treating likes alike and unlikes differently. Previ
ous studies have failed to recognize this crucial point. On the
one hand, research on American prosecutors concludes that
since we cannot realistically expect to achieve order from prose
cutors, we should not demand it from them. In this view, prose
cutors ought to accept in good faith the ambiguity of their tasks
and strive to learn from experience in order to individualize jus
tice (Carter 1974:9-14, 151, 164-65). On the other hand, re
search on Japanese prosecutors concludes that they do individu
alize decisions, by emphasizing "the importance of individualized
determinations, based on careful consideration of the individ
ual's personal circumstances and other factors" (Foote 1992:
341). Yet in its silence on the subject, this research also seems to
acknowledge "the limits of order" or, at most, the relative insig
nificance of order in the Japanese way of criminal justice.

In fact, however, in the Japanese procuracy, order is not only
possible, it is consistently aspired to and achieved. The organiza
tion has engineered a remarkable consensus about its primary
task-clarifying the truth-and operators in particular (with
much help from the police) work diligently to uncover and con-

pushed his staff to "design programs specifically tailored to San Francisco's crime
problems." Smith pointed in particular to several new organizational units he created to
address the problems of hate crimes, deadbeat dads, domestic violence, juvenile gangs,
check restitution, and child abduction. Since none of these problems are public issues in
Japan, it is un surprising that Japanese prosecutor executives have seen no need to inno
vate as Smith and other American chief prosecutors have. Lawrence Taylor (1996) de
scribes similar innovations in the Los Angeles District Attorneys Office.
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struct the truth during pre-charge investigations. Managers, em
ploying a wide range of carrots and sticks, coordinate and con
trol operators so that equals are treated equally and unequals
unequally. Executives secure and preserve the organization's au
tonomy so that operators and managers can attend to their main
tasks. Executives also maintain the organization by obtaining suf
ficient inputs of capital, labor, and public support. These are the
roles and tasks-and prerequisites-of a highly ordered system
of criminal justice. My major aim in this article is to describe the
differences between the modal American and Japanese ways of
doing criminal justice. In the next section I briefly explore some
of the causes that may help to account for these differences.

IV. Explaining the Differences: Culture and Structure

Instead of building on a foundation of our own cultural as
sumptions about organization, the anthropologist's task ... is
to seek first the architectural principles by which others build.

-Thomas Rohlen (1974:261)

Talk about institutions is just shorthand for talk about individu
als who interact with one another and with people outside the
institutions. Whatever the outcome of the interaction, it must
be explained in terms of the motives and the opportunities of
these individuals.

-Jon Elster (1989:158)

Justice has two imperatives: order (or consistency) and indi
vidualization (or responsiveness). Order requires prosecutors to
treat similar suspects similarly. Responsiveness requires prosecu
tors to take into account the special needs and circumstances of
individuals. Since order implies rules and rules restrict respon
siveness, the two imperatives seem to conflict-in both countries.
Yet to a degree seldom seen in the United States, prosecutors in
Japan try to resolve that tension without sacrificing the impera-
tive of order. They succeed often. Why?

By describing the structure, roles, and tasks of Japan's
procuracy, the previous section provided a descriptive account of
the proximate causes of order. Of course, all explanations must
be bounded-one cannot explain everything-but the preced
ing account is unsatisfactory to the extent that it fails to connect
the organizational aspects of Japan's procuracy to broader cul
tural and structural realities. This section aims to make those
connections more explicit.

A huge corpus of social science literature trumpets the causal
importance of either culture or structure but seldom both. In the
words of Mary Douglas (1986), this arbitrary separation of ideas
from the institutions in which they work "creates a pernicious
dichotomy, as if mind were out there, an existence, disembodied,
supported by nothing, but somehow powerfully influencing the
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solidly physical institutions in curious ways. This perspective al
lows insoluble questions to fill the central forum of sociological
debate."

I want to avoid the harmful effects of creating such a dichot
omy, but for ease of exposition I present the following causal ac
count in two installments-on culture and structure. They clearly
connect to and influence each other in a myriad of ways. And
crucially, they are both important causes of order in Japan.

A. The Culture of Prosecution

Saying culture shapes is not incompatible with saying culture is
created.

-David Bayley (1994:963)

In the study of Japanese criminal justice as in the study of
almost every other slice of social life, culture is often used as a
"black box" to construct "circular" and "tautological" arguments
(Steinhoff 1993:829). But invoking culture as cause need not be
spurious. As David Bayley (1994:963-64) has said,

[W]e must be careful not to go to the other extreme of making
no provision in our explanations for behavioral propensities
that people carry into different situations.... Legal culture is
not ... primordial but is created. At the same time, it would be
naive indeed to think that socialization does not make different
people behave differently in similar circumstances or predis
pose institutional actors to act in characteristic ways in different
cultural settings. Appealing to legal culture is not always unin
telligent reductionism. Saying culture shapes is not incompati
ble with saying culture is created.

In the same way, saying that culture shapes prosecutor prac
tice is consistent with saying that culture is created. Indeed, cul
ture helps produce the order in Japan's prosecution offices in
multiple ways. As the next few pages show, it seems to do so even
in cases where one most expects to find discrimination and disor
der.

1. Does Homogeneity Mask Discrimination and Disorder?

If discretion can never be totally abolished from law . . . and if
social discrimination inevitably arises from discretion, it follows
that law will always be discriminatory.... A degree of systematic
discrimination in law enforcement seems inevitable.

-M. P. Baumgartner (1992:161-62)

Japan is not as uniform a society as many people like to insist
(Sugimoto 1997), but in language, race, ethnicity, religion, edu
cation, and culture, it is far more homogeneous than the United
States. Daniel Foote argues that the relative homogeneity of Ja
pan makes it likely that prosecutors will treat outsiders differently
thanJapanese. "The dominant role of prosecutors," he says, "and
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the extensive discretion vested in them increases the potential
impact of official bias-whether conscious or not." In this view,
prosecutors are likely to be most biased against leftists, Koreans,
burakumin (descendants of outcast groups), indigents, day labor
ers, other "fringe groups," and especially foreigners. Criminal
justice officials "have stepped up their surveillance and prosecu
tion of [foreign workers] ," and the influx of foreigners poses
"the greatest external challenge" to the "benevolent paternalism"
ofJapanese criminal justice. Because of differences in language
and values, prosecutors and other authorities are unlikely to
devote significant resources to the rehabilitation and reintegra
tion of foreigners, instead concentrating simply on "processing
such cases efficiently." Thus, Foote predicts, the criminal justice
process is likely to follow "a separate track" for crimes by foreign
ers. "Some degree of bias-on regional, class, or other
grounds-seems inevitable [and] ... there are numerous points
at which such bias-conscious or not-could and at least in some
cases clearly does affect outcomes" (Foote 1992:374-77, 387).

If this view is right, then the order I have described is a chi
mera caused by the relative homogeneity of inputs into the Japa
nese criminal justice system. In fact, however, assertions about
"inevitable" bias are inconsistent with the best available studies of
bias and discrimination among Japanese and American prosecu
tors. Though more research on this subject needs to be done, it
appears that compared with their American counterparts, Japa
nese prosecutors possess fewer discriminatory attitudes toward
the kinds of suspects one would expect them to be most biased
against and that, therefore, they take less discriminatory action
against them.

Consider American prosecutors first. Cassia Spohn and her
colleagues have examined prosecutors' initial decision to charge
and their subsequent decision to dismiss the charge in 33,000
cases in the Los Angeles District Attorney's Office from 1977 to
1980. After they controlled for a wide range of potentially con
founding factors, the data reveal a "pattern of discrimination" in
favor of female defendants and against black and Hispanic de
fendants. Thus, L.A. prosecutors "do appear to take both gender
and race into account in deciding whether to charge the defend
ant." Women benefit, while blacks and Hispanics suffer. Spohn
and her colleagues conclude by noting that other studies of
American criminal justice have found little evidence of racial dis
crimination in the formal trial process and the less formal guilty
plea process, but "what happens before conviction may not be so
reassuring" (Spohn, Gruhl, & Welch 1987:183-84).

In contrast, the Research and Training Institute (RTI) ofJa
pan's Ministry ofJustice has conducted two extensive studies of
the treatment of foreign suspects and defendants inJapan's crim
inaljustice system (Kurata et al. 1992). The first study focused on
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larceny cases, the second on assaults. Since both studies were
conducted by prosecutor insiders with an obvious interest in the
research conclusions, one should interpret their results cau
tiously. Still, their findings (which have been published in a wide
array of prestigious Japanese law journals) contrast starkly not
only with the results of the American research just described, but
also with allegations that prosecutor discrimination against for
eigners is widespread and egregious (Takahashi 1992). In fact,
neither RTI study finds evidence that foreign suspects or offend
ers are treated worse than Japanese. In short, the hypothesis that
the homogeneity ofJapanese society masks prosecutor bias and
localized disorder is not supported. The order in Japanese crimi
nal justice appears to be real, and its origins are to be found else
where in the culture and structure of prosecution.

2. Justice Requires Facts

Justice is truth in action. -Benjamin Disraeli

One of the most important causes of order in Japan is prose
cutors' belief that they must uncover the facts and construct the
truth of a case before making a disposition decision. This wide
spread agreement about and endorsement of the way their criti
cal task is defined-what I call the procuracy's "mission"-has
been noted by other observers but never assigned the central sig
nificance it deserves. As emphasized throughout this article, jus
tice implies two correlated imperatives: treating differents differ
ently (responsiveness) and treating likes alike (order). The
crucial question, of course, is which suspects are different and
which are alike. Japanese prosecutors believe they can deliver re
sponsive, ordered justice in a case only if they first know precisely
what happened, for only then can they discern which suspects
are sufficiently alike and which are not. This is one important
meaning of the phrase prosecutors and other Japanese most
often use to describe their system of "precise justice" (Hirano
1989). Justice, they believe, cannot be done in a factual vacuum.
Before making big decisions about who gets what,Japanese pros
ecutors must first decide who did what. They must, in other
words, resolve issues of factual uncertainty. ForJapanese prosecu
tors as for the public they represent, justice is indeed truth in
action.>'

24 In this respect,japan seems to differ less from countries in the European civil law
tradition than it does from the United States and other common law countries. Mirjan
Damaska's classic comparative study of the legal process distinguishes two structures of
state authority (hierarchical and coordinate) and two purposes of the legal process (con
flict-solving and policy-implementing) in modern nation-states. For Damaska, these two
axes determine four "faces of justice" or types of legal process. Damaska argues that for
hierarchical states committed to a policy-implementing process, "getting the facts right is
normally one of the preconditions to realizing the goal of the legal process." In contrast,
in coordinate states that chiefly aim to solve conflicts, "truth seems elusive and reality, like
the muses, seems always to have another veil" (Damaska 1986:160). Clearly the "face" of
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American prosecutors define their tasks more ambiguously,
and many reject truth construction through thorough investiga
tion as altogether outside the scope of their duties (Carter
1974:195).25 They do so not only because they consider truth a
byproduct that emerges after an adversarial clash with the de
fense (Feeley 1987:754; Damaska 1986:119-25), but also because
even if they were to seek truth directly they would be frustrated
by numerous obstacles (Feeley 1992:167-77). David Heilbroner
(1990:336-37), for example, disconsolately describes the lesson
he learned after three years as a prosecutor in the Manhattan
District Attorney's Office:

Since starting work I had tried to use my discretion wisely, to do
justice. But to be just, I had learned, you have to know the facts,
and in the DA s officefacts were a rarity. The true, the honestly
mistaken, and the deliberately false stories of witnesses blurred
indistinguishably into one another. I was doing the best I could
under the circumstances, but the circumstances continued to
wear me down. (Emphasis added)

The conclusion Heilbroner reached-that doing justice re
quires knowledge of the facts-is inJapan a taken-for-granted as
sumption that strongly influences almost everything prosecutors
do. Furthermore, since the contexts of prosecution in Japan are
so different from those in the United States (see below), circum
stances do not "wear down" prosecutors and facts are, in fact, not
"a rarity."

Of course, in any criminal justice system case, "facts" are not
stable, objective realities (like palm trees or lizards) that can be
directly apprehended through the senses. Rather, when deciding
whether and what to charge, prosecutors start from a position of
factual uncertainty. In the face of that uncertainty, prosecutors
must rely on investigation, presumptions, or some combination
of the two. The nature and balance of those options, however,
differs dramatically in Japan and the United States.

American prosecutors draw on various sources for factual in
formation: Defense lawyers, police, and probation officials all
proffer data about the suspect's prior record, family history, and

Japanese criminal justice described here seems much closer to the former than the latter.
It thus resembles the criminal processes of Western European countries such as Germany
and France.

However, there are at least two important differences between those countries and
Japan. First, the commitment to "getting the facts right" seems substantially stronger in
Japanese criminal justice than in Damaska's activist states of Western Europe (Damaska
1986:160-61). Second, theJapanese system places primary faith in prosecutors to discover
the truth (Foote 1992:372), while Damaska's "activist states" place that responsibility
mainly in the hands of other state officials, such as investigating magistrates (Damaska
1986:162-64; Merryman 1985:48, 124).

25 More generally, many Americans seem to "prefer the autonomy, discretion, and
theater which characterizes the adversarial process to the regulation and bureaucracy in
herent in any effort to make the search for truth the principle goal of the criminal pro
cess" (Givelber 1997:1396) .
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the instant case. However, the American prosecutor's search for
facts is constrained in at least three important ways that the Japa
nese' prosecutor's search is not. First, American prosecutors, es
pecially in urban settings, have heavier caseloads and thus face
more significant resource limitations on discovering and uncov
ering the facts (D. Johnson 1996:80). Second, American prosecu
tors are more dependent on defense lawyers to provide informa
tion because they lack direct access to the defendant. Japanese
prosecutors routinely interrogate suspects before making charge
decisions, while American prosecutors rarely do. One American
prosecutor told me that she would not want to interrogate sus
pects even if she could because "they would just get in the way."
Similarly, the focus of training programs in American offices is
trial work, not investigations, charging, or plea bargaining, be
cause, as another prosecutor explained, "that is what we do
here." American defense lawyers, however, often fail to provide
prosecutors with relevant information, either because it is not in
their client's interest to disclose or else because they do not pos
sess it themselves. This leaves many American prosecutors with
vague, incomplete knowledge of case facts throughout the pre
trial process. Third, the prosecutor's investigation sometimes
reveals conflicting accounts of the truth in both Japan and the
United States, but the problem is more pervasive in the United
States because relationships in American criminal court commu
nities are far more adversarial. American defense lawyers may be
lieve that to "get along you must go along" with other criminal
court actors, but they still go along far less than defense lawyers
in Japan (Fisher 1988:228-29).

These constraints on the search for facts cause some Ameri
can prosecutors to reject the fact-finding role, as when they pro
claim that "whether the defendant did it is for the judge or jury
to decide-it's not my job.... Myjob is to prosecute, not judge"
(American prosecutor quoted in Alschuler 1968:63). Of course,
even resolutely agnostic prosecutors cannot completely retreat
from the fact-finding role, for in sending the case to trial they
have simply passed judgment about "probable cause" instead of
"reasonable doubt." Even so, this retreat from the fact-finding
role is something Japanese prosecutors rarely even attempt.
More important, the constraints on and the retreat from fact
finding in American prosecutors offices have damaging effects
on the quality of order and justice the prosecutors are able to
dispense.

American prosecutors also resolve factual uncertainty by
presuming facts that favor the suspect's guilt (Feeley
1992:167-77), something Japanese prosecutors do less often.
While some scholars argue that American prosecutors do not
make guilt-favoring presumptions as often as they should (Froh
mann 1992:242), others contend that they routinely do and
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should make presumptions-about the credibility of witnesses,
the seriousness of the offense, and the character of the of
fender-against the suspect (Fisher 1988:230-32). In this view,
the prosecutor should "avoid deciding contested cases herself,"
for several reasons. First, many prosecutors are young and inex
perienced and thus unable to make reliable judgments them
selves. Second, prosecutors have an obligation to ensure that vic
tims and witnesses get their day in court, especially when their
testimony supports conviction. Third, providing a forum for vic
tims and witnesses helps "forestall public criticism of the district
attorney's office." And finally, since prosecutors work in an ad
versarial system as advocates for the public's interest, they fail to
present the strongest case for the public if they did not press for
conviction in "borderline" cases.

While Japanese prosecutors possess powerful legal levers for
uncovering the truth, especially in ordinary street crimes, when
even those fail to resolve factual uncertainty, prosecutors make
very different presumptions than their American counterparts.
Most notably, prosecutors in Japan are more likely to resolve fac
tual doubts-about credibility, seriousness, and character-in
favor of the suspect's innocence. As a consequence, in many
cases they do not charge suspects whom American prosecutors,
in their own system, would. They do so for the converse of the
reasons Fisher invokes to explain the contrary American pre
sumptions. First, since charge decisions are made collectively in
Japan, it matters little if front-line operators are young and inex
perienced. The pervasive system of controls and coordination sig
nificantly mitigates the potential dangers of youth. Second, pro
viding a forum for Japanese victims and witnesses is deemed far
less important than making a "correct" decision about whether to
charge. Prosecutors, like just about everyone else in Japan, be
lieve that only the guilty should be charged and that the charged
are almost certainly guilty. More than judges, prosecutors are the
officials who actually try most suspects, and their careful screen
ing is supported by "public confidence in the near infallibility" of
prosecutors (Foote 1992:373, 387; Ishimatsu 1989; Hirano 1989;
van Wolferen 1994:110-11). Third and related, failing to provide
a forum for victims and suspects is highly unlikely to result in
public criticism, because of the public's confidence in prosecu
tors, which largely insulates prosecutors from public criticism
when it does occur, and because the public is in the first place
unlikely to complain (Pharr 1990:207). Finally, as in the United
States, prosecutors inJapan are advocates for the public interest.
However, in japan's decidedly nonadversarial system of criminal
justice, prosecutors do not interpret that duty to mean a primary
commitment to victims and complaining witnesses. In the Japa
nese view, suspects are considered part of the public too, and
whether critics like it or not, that public believes suspects should
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be charged only when there is sufficient evidence to support con
viction (Hirano 1989:130).26

In summary, doing justice and thus creating order require
knowledge of the facts. This may sound like a universally valid
maxim, but it is invested with profoundly different meaning and
importance in the United States and Japan. What is an impossi
ble and therefore a banal truism to many American prosecutors
is a foundational principle for the practice of prosecution in Ja
pan. The Japanese commitment to finding the facts-the shared
sense of mission-is an important cause, and in important ways a
cultural cause, of the ordered justice they dispense.P?

3. Cohesion and Control

Certainly no difference is more significant between Japanese
and Americans, or Westerners in general, than the greater Jap
anese tendency to emphasize the group, somewhat at the ex
pense of the individual.

-Edwin O. Reischauer (1977:127)

The high levels of social cohesion in Japan's procuracy and
society help further explain managers' control over operator dis
cretion and thus the high level of order in the justice they collec
tively dispense. This cultural feature, which may also be termed
"solidarity" or "integration," accounts in large part for something
many American prosecutors would find baffling: Why do front
line operators, themselves prestigious legal professionals who
have passed perhaps the most difficult credentialing examination
in the world, tolerate such pervasive controls over their exercise
of discretion? Don't they resent, resist, and escape the controls,
as American prosecutors do in the face of far less intensive mana
gerial efforts (Carter 1974:117,119, 139)?

The Japanese who join the procuracy do not leave their val
ues, norms, and taken-for-granted understandings at the office
entrance as they would their shoes upon entering a Japanese
home. Stated baldly, of course, this fact will be readily acknowl
edged, yet its importance is nonetheless often overlooked by "ra
tional" and "moral" models of the relationship between an or
ganization and the individuals who constitute it. In their shared
stress on conscious reasons, whether tastes or norms, those mod
els "neglect or marginalize the role of less overt, more taken-for
granted understandings" about, for example, the relationship be-

26 Although American commentators disagree about whether it is proper for prose
cutors to charge a suspect absent personal belief in the suspect's guilt, "the prevailing
view, at least in the world of practice, surely permits prosecutors to do so" (Fisher
1988:230; see also Stewart 1987:332). I know of no Japanese prosecutor who subscribes to
this view.

27 Even comparativists too often take preferences for granted. Although "what peo
ple want" is as important a question as "who gets what," preferences are commonly as
sumed at the outset or, worse still, assumed away instead of made the subject of empirical
investigation (Thompson, Ellis, & Wildavsky 1990:55).
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tween the group and the individual (Suchman & Edelman
1996:903). But once this fact is recognized, it should be clear that
Japanese prosecutors enter the procuracy with many of the same
cultural assumptions that other Japanese workers bring to their
organizations (Lincoln & Kalleberg 1990). Those predispositions
help explain why prosecutors (for the most part) accept and ex
pect controls rather than resisting and resenting them (Bayley
1994).

As the Reischauer quote beginning this section suggests,
chief among the Japanese predispositions is the tendency for in
dividuals to emphasize and identify with the group, a quality that
has been documented extensively, not only in rural Japan but in
a wide variety of other organizational contexts (Dore 1978:228).
By diligent effort, Japanese prosecutors can be made to seem
more and more like Americans, but the apparent convergence is
not worth the sacrifice in sensitivity to real cultural differences.
Thus, one key to accurate understanding, here as elsewhere in
comparative research, is the will to "wrench ourselves out of well
worn ruts of assumption and expectation" (Smith 1983:6-7).
Only then are we able to see Japanese prosecutors clearly rather
than merely seeing in them pale reflections of ourselves or of
American prosecutors. Put simply, Japanese prosecutors accept
and expect hierarchical control because, in part at least, they re
gard the self as a "contextual actor" whose identity is in large part
defined by social relationships rather than as an "individual ac
tor" whose identity and sense of self stand apart from the group
(Hamilton & Sanders 1992:49).

This cultural truth aboutJapanese-and thusJapanese prose
cutors as well-must be qualified, of course, to acknowledge that
sometimes they do resist hierarchical controls. Indeed, a favorite
topic of conversation among prosecutor operators is the alleged
incompetence and unjustified intrusiveness of their superiors.
Similarly, before going to kessai, operators sometimes scheme, in
dividually or in pairs or groups, to make the encounter with
superiors as trouble-free as possible. That may even mean shad
ing presentations of fact or selectively withholding and disclosing
information in order to achieve the disposition they desire. Few
things ruin an operator's day so completely as a kessai gone badly,
just as few things delight one more than smoothly navigating a
kessai that was expected to be difficult or to demand further in
vestigation. Nonetheless, these qualifications, each of which
could be liberally illustrated, do not alter the fact that Japanese
prosecutors accept and expect controls on their discretion to a
degree almost unknown in the United States.

Because this part of the argument may easily be misunder
stood, a few additional comments about the cultural causes of
order are in order. I am not claiming that Japanese prosecutors
do what they do because they are Japanese. That charge is often
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leveled at research that invokes a cultural argument, and when it
sticks it does because the challenged argument forms a circle of
unhelpfully short circumference (Steinhoff 1993; Ramseyer &
Rosenbluth 1993). Culture is not the great uncaused cause, and
saying that culture shapes the behavior ofJapanese prosecutors is
not inconsistent with saying that culture is itself shaped. Further
more, saying that culture counts is not the same as saying that
only culture counts or that culture can be counted. If Japanese
prosecutors regard themselves and their colleagues as "contex
tual actors" whose identities are in large part defined by their
relationship to the group, they do so because of the cultural as
sumptions they bring to the group but also because the group
expects them to and sanctions them if they do not. In this way,
Japan's procuracy deals effectively with "the fundamental prob
lem of all organizations, that of tying together the interests of the
individuals that make up the organization with the interests of
the organization as a whole" (Abegglen & Stalk 1985:182). The
procuracy, or more precisely the managers and executives in it,
link those interests by using office, job, and case assignments to
reward prosecutors who seek order and punish those who do
not. But if this is true, some will claim that self-interest and incen
tives, not culture, are the bottom line. Perhaps. But then what
explains why managers and executives care about matters like
clarifying the truth and achieving ordered justice? They, after all,
are the ones who create and implement the incentives. To recall
Mary Douglas once again, the arbitrary separation of structure
and culture and the tendency to privilege the causal force of only
one side of that dichotomy does little to advance real under
standing of the explanandum-in this case the ordered justice
dispensed by Japanese prosecutors. One cannot escape the con
clusion that both culture and structure count. It is to the causal
force of the second of those interconnected categories that I turn
next.

B. The Structure of Prosecution

It is necessary to look at the totality of the interrelationships
among institutional factors.

-Erhard Blankenburg (1994:789-90)

The "interrelationships among institutional factors" in prose
cution are important structural causes of order in Japan. These
structural causes will be identified and displayed by examining
the works of three American scholars-Michael Lipsky, W. Boyd
Littrell, and Lief Carter-all of whom have written explanatory
accounts of the behavior of American prosecutors and other
"street-level bureaucrats."
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1. The Conditions of Prosecutor Work

The determinants of street-level practice are deeply rooted in
the structure of the work.

-Michael Lipsky (1980:192)

In his classic account of "the dilemmas of the individual in
public services," Michael Lipsky (1980:xii, 111) argues that sev
eral "conditions of work" prohibit street-level bureaucrats-" from
providing their clients with either individualized or well-ordered
services. "The very nature of this work," Lipsky explains (p. xii),
"prevents [street-level bureaucrats] from coming even close to
the ideal conception of their jobs." Lipsky points to five condi
tions of work that have an especially big influence on street-level
bureaucrats (pp. 27-28):

1. Resources are chronically inadequate relative to the tasks
workers are asked to perform.

2. The demand for services tends to increase to meet the sup
ply.

3. Goal expectations for the agencies in which they work tend
to be ambiguous, vague, or conflicting.

4. Performance oriented toward goal achievement tends to be
difficult if not impossible to measure.

5. Clients are typically nonvoluntary; partly as a result, cli
ents for the most part do not serve as primary bureau
cratic reference groups.

Then, in a passage that reads like it was written with Japan's
procuracy in mind, Lipsky notes that when a street-level bureau
cracy faces different-that is, better-conditions of work, individ
ualization and order can both be achieved:

Iffor some reason these characteristics are not present, the analysis is
less likely to be appropriate, although it is instructive to under
stand why this is the case. If a legal services office encouraged
its staff to take only four or five cases at a time in order to maxi
mize the quality of preparation of each case, the lawyers would
behave differently than if they worked in an office with much
higher demands. (P. 28; emphasis added)

Put simply, since the above five characteristics are either "not
present" in Japan or else are present in highly attenuated form,
Japanese prosecutors "behave differently" than American prose
cutors do.

First and most importantly, with respect to the first two condi
tions of work-worker resources and client demands-Japan is

28 Lipsky (1980) defines street-level bureaucracies as "agencies whose workers inter
act with and have wide discretion over the dispensation of benefits or the allocation of
public sanctions" and says that "typical street-level bureaucrats" are teachers, social work
ers, health workers, police officers, judges, and public lawyers and other court officers.
Lipsky demonstrates that the people who work in these seemingly diverse jobs "actually
have much in common because they experience analytically similar work conditions" (pp.
xi, 3-4).

https://doi.org/10.2307/827764 Published online by Cambridge University Press

https://doi.org/10.2307/827764


Johnson 291

paradise for a prosecutor. Claims of "institutional incapacity"
notwithstanding (Haley 1991:121), Japan's procuracy has ade
quate resources to fulfill the tasks it is asked to perform (D. John
son 1996:80). Similarly, since the number of serious offenders
has declined in recent years, the "demand" for prosecutor serv
ices has not expanded to meet the available supply. The result is
that prosecutors can devote careful attention to almost every case
that enters their office-mushroom thefts included-an essential
precondition to treating likes alike.

Second, this article has shown that Lipsky's third and fourth
conditions of work-goal expectations and goal measurement
are less problematic in Japan than in the United States. Indeed,
although Japanese prosecutors pursue many goals simultane
ously, they have forged an impressive consensus about how to
define their critical task. Furthermore, while constructing the
truth by pursuing confessions cannot be measured perfectly,
achievement of that goal is more amenable to hierarchical evalu
ation than other, more ambiguous goals.

Finally, even the most devout believers in the benevolence of
Japanese prosecutors would not contend that suspects (what Lip
sky calls "clients") constitute a primary prosecutor reference
group. As shown earlier, that place is taken by the procuracy it
self. It is true, however, that Japanese prosecutors have more vol
untary or quasi-voluntary clients than American prosecutors do
(Foote 1992:343), a fact that further facilitates prosecutors' abil
ity to construct the truth and thereby achieve and measure their
critical task. It is a much shorter step to ordered justice from
there than it is from a position of greater uncertainty.

These comparatively benign conditions of work have at least
two important consequences besides enabling Japanese prosecu
tors to achieve a relatively high degree of order. Both concern
crime control. First, Japanese prosecutors are not compelled to
ration services like street-level bureaucrats must when their con
ditions of work are more severe. Lipsky calls such rationing
processes "triage" because in circumstances when client demands
exceed worker resources, bureaucrats must assign potential cli
ents to different treatment priorities (p. 106). The battlefield ori
gin of the term is especially telling in light of the pressures many
American prosecutors feel to triage cases for which they cannot
afford to expend significant resources (Heilbroner 1990:26).
American liberals often lament that their systems of criminal jus
tice are too punitive (and in many respects they are), but the
conditions of work that compel American prosecutors to triage
cases also produce dispositions that are in many cases not severe
enough (Humes 1996; Zimring & Frase 1980). Countless Ameri
can offenders encounter the criminal justice system many times
over without ever being taught the seriousness of their behavior
(Braithwaite 1989:5-9). In fact, it seems likely that triage teaches
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many offenders precisely the opposite lesson, that their offenses
do not rise to a level of sufficient gravity to warrant even a careful
look. The results of this triage are difficult to measure, but surely
the United States pays a high cost in increased recidivism and
victimization. Just as surely, the fact that Japanese police and
prosecutors have far fewer "casualties" to process, and thus far
less need to engage in triage, must have some salubrious crime
control consequences (Miyazawa 1992:13) .

Second, the benign conditions of prosecutor work in Japan
retard the development of the kind of cynicism about work and
clients that pervades less fortunate street-level bureaucracies, es
pecially criminal justice agencies in America (Klinger 1997).
American criminal justice officials, prosecutors included, are far
more cynical about the work they perform than are Japanese
judges, police, or prosecutors. Indeed, many American officials
are contemptuous of the suspects and offenders with whom they
deal. Japanese prosecutors are markedly more respectful of their
clients-not perfect of course, for there are significant excep
tions, but the dissimilarity will be obvious to anyone who has
spent time in both systems. I seldom heard Japanese prosecutors
speak ill of the suspects whom they interrogated or tried, and
even when they did the tones were closer to disapproval than
disdain. This fact will be unsurprising to those who know some
thing aboutJapanese culture more broadly, for the Japanese are
often-and accurately-characterized as more courteous and
considerate than Americans. Even so, I do not believe that cul
ture alone accounts for the vastly different levels of cynicism
among Japanese and American prosecutors. Here, too, Lipsky
helps explain why (1980:140-56).

American prosecutors confront a contradiction that is built
in to their work because of its difficult conditions: Prosecutors
want and are expected to exercise discretion fairly and respon
sively, but in practice they must process people through stereo
typed routines such as triage in order to meet the demands on
their time. American prosecutors "defend these patterns psycho
logically" in two ways, both of which breed cynicism (Feeley
1992). First, they modify their conceptions of work in order to reduce
the cognitive dissonance that arises from the contradiction be
tween what they would like to do and what they can. Like street
level bureaucrats in similarly difficult work conditions, American
prosecutors employ a number of strategies: They adopt private
goal definitions in order to "close the psychological gap between
capabilities and objectives," they specialize in order to "avoid see
ing their work as a whole," they develop ideologies that legiti
mate lowered goal aspirations, they privately restrict the scope of
their discretion, and so on. Modifying conceptions of work in
these ways produces in many American prosecutors a pessimistic
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working personality-"there's not a helluva lot I can dO"-rarely
seen in Japan.

In addition, American prosecutors often modify their concep
tions of clients and offenders by blaming, belittling, and bad-mouth
ing them. This aspect of their "client-processing mentality" fur
ther protects prosecutors from the intense dissatisfaction they
would feel if they acknowledged how much working conditions
force them to sacrifice aspirations to be fair and responsive. Such
reactions, although psychologically functional for the prosecu
tors who employ them, can seldom be continued for long with
out also being communicated to suspects and defendants. Here,
too, the consequences for crime control are undesirable, for peo
ple obey the law mainly because they feel the legal authorities are
legitimate and the legal procedures are fair. In particular, "peo
ple place great weight on being treated politely and having re
spect shown for their rights and for themselves as people" (Tyler
1990:164). Thus, defendants who are treated impolitely and dis
respectfully are more likely to reoffend. Although cross-cultural
differences in prosecutor respect for clients is difficult to mea
sure-not all that counts about culture can be counted-they are
readily observed by anyone who spends time in both systems. Lip
sky helps show how different conceptions of clients and levels of
respect accorded them arise, at least in part, from the different
conditions of prosecutor work in the United States and Japan.
And not only does courtesy have structural roots, it also appears
to have preventive consequences that often go unrecognized
(Braithwaite 1989; Sherman 1993).

2. The Structure of Uncertainty

But why is the construction of crime uncertain? There are two
reasons: some uncertainty arises from the special nature of the
organization of prosecution and some uncertainty arises from
the ambiguity that surrounds criminal circumstances.

-We Boyd Littrell (1979:31)

Order is easier to achieve when prosecutors face low levels of
uncertainty. W. Boyd Littrell's book on "bureaucratic justice"
helps demonstrate the markedly different structures of uncer
tainty faced by prosecutors in the United States and Japan. It
thus helps explain the different levels of order in the justice dis
pensed by each (Littrell 1979:29-57).

Littrell's account rests on two widely shared assumptions: that
all crimes are constructed by officials and that the organizational
or administrative context in which officials work shapes the
crimes that officials construct (p. 29). Littrell argues that "an ade
quate explanation of criminal dispositions must begin" with the
basic fact that "bad acts are not automatically converted into
crimes." The construction of crimes is not automatic because it
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results from "work that has some uncertainty." Littrell identifies
two main sources of uncertainty in the administrative construc
tion of crime: the special nature of the organization of prosecu
tion, and the ambiguity that surrounds criminal circumstances
(p. 31). Though both sources exist in Japan, they generate con
siderably less uncertainty than they do in the United States. Con
sider each in turn.

The first source of uncertainty in the construction of crimes
is the fact that no one person makes the charge decision. In the
United States the charge decision is usually the prosecutor's ulti
mate responsibility, but that decision is "shared" with more peo
ple than one might suppose: complaining victims and citizens,
patrol officers who respond to complaints, detectives who investi
gate and gather evidence, witnesses, judges who conduct prelimi
nary hearings, grand juries who decide whether or not to indict,
and defendants who choose whether or not to end the case with
a plea or a trial. Furthermore, in the United States the charge
decision is "not made definitively at any single time" but rather is
revised along the way (p. 32) and "manufactured" in stages (Fee
ley 1992:173-75). In contrast, Japanese prosecutors possess ulti
mate responsibility for all charge decisions, except the very rare
case when judges permit private attorneys to "analogically insti
tute" prosecution (D. Johnson 1996:108). Japanese prosecutors
also "share" the decision to charge with fewer actors than Ameri
can prosecutors do. Since they conduct investigations them
selves, Japanese prosecutors are less reliant on police and detec
tives for information to make cases. Further, their charge
decisions are not "shared" with judges (at preliminary hearings)
or grand juries. Partly as a result, the charge decision is seldom
revised once made (van Wolferen 1989:220). To be sure, Japa
nese prosecutors must interact with victims, complaining wit
nesses, and police in order to make cases. Even so, the organiza
tion of prosecution in Japan presents prosecutors with relatively
little uncertainty and thus more potential to construct cases in an
orderly way.

The second major source of uncertainty in the construction
of crimes is the ambiguity of circumstances "surrounding the bad
acts from which crimes are made" (Littrell 1979:47). Bad acts oc
cur in the past and are stuck there. Prosecutors thus face "the
historian's problem" of discerning what happened, not immedi
ately through direct observation but rather by interpreting evi
dence. By now the implications for order should be clear. Order
(and thus justice) require facts. In ways and for reasons discussed
above, this premise is taken much more seriously by Japanese
prosecutors than by their American counterparts. At the same
time, the laws ofJapanese criminal procedure enable police and
prosecutors to gather evidence and thereby construct facts and
build cases far more effectively than can American police and
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prosecutors (Miyazawa 1992). In short, "the historian's problem"
is less foreboding for Japanese prosecutors than for American
ones. Thus, so is the problem of order.

In addition to these two sources of uncertainty there is, for
American prosecutors only, a third one as well: juries. To prose
cutors in the United States, juries are perversely unpredictable.
American prosecutors have "a generalized preference for avoid
ing uncertainty" when deciding whether and what to charge, and
usually assess the prosecutorial merit of a case in terms of the
probability of conviction (Albonetti 1987:310). However, it is dif
ficult to make those assessments in an ordered way because dif
ferentjuries do not treat like cases alike. In this way, the limits of
order created by the jury cast a long shadow over prosecutor be
havior at all previous stages, further complicating efforts to
achieve order even when that is a prosecutor goal. Take away the
jury, as in Japan, and an important cause of the limits of order
disappears. Or, to put it in the converse, when judges write de
tailed opinions justifying verdicts and sentences, and when those
decisions are themselves standardized by the judicial bureau
cracy-as in Japan-prosecutors enjoy higher levels of predict
ability and produce higher levels of order. Here, too, the struc
ture of uncertainty matters immensely.

3. Organizational Technologies and Environments

This book presented two arguments: first, we should not de
mand order and uniformity from those who do justice; second,
we cannot realistically expect to achieve these goals. These ar
guments intertwine, since both derive from a body of organiza
tion theory dealing with consequences for organization of un
certain technologies and environments.

-Lief H. Carter (1974:151)

Since this article was stimulated by Lief Carter's claims about
the "limits of order" in American prosecution offices, it should
come as no surprise that Carter's causal account of those limits
helps illuminate the Japanese case. Carter stresses two main
causes of American disorder, both borrowed fromJames Thomp
son's classic study, Organizations in Action (1967).

According to Carter, how people in an organization act de
pends mainly on what they want and on what they believe about
cause-effect relationships. Carter calls the combination of desired
outcomes and cause-effect beliefs an organization's "technology."
Each dimension of organizational technology has two dichoto
mous aspects. Standards of desirability-that is, goals or objec
tives-are either "crystallized" or "ambiguous," while knowledge
about cause-effect relationships is either "complete" or "incom
plete." Following Thompson, Carter argues that "the degree to
which organization members follow routinized or rule-ordered
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patterns of behavior" depends on their organizational technol
ogy. Carter demonstrates convincingly that American prosecu
tors have ambiguous goals and incomplete information; readers
interested in the details of his argument are encouraged to con
sult the richly textured original. In comparative perspective, how
ever, what is especially interesting is how different the technolo
gies possessed by American and Japanese prosecutor organi
zations are. In particular, Japan's prosecutor organization has en
gineered widespread endorsement of the way its primary mission
is defined. At the same time, relatively light caseloads and a wide
array of investigative tools make it possible for prosecutors to
gather relatively complete information about ordinary cases. In
the Thompson-Carter jargon, Japan's procuracy has a substan
tially less "intensive" organizational technology than do prosecu
tor organizations in the United States and a thus a higher poten
tial for achieving order (Carter 1974:14-17).

Second, since Carter recognizes that organizations must deal
with people and events outside their formal boundaries, he ex
plores the influence of various organizational environments on
prosecutors (Feeley 1992:15-21). Environments may be either
"homogeneous" (environments that contain people and institu
tions with similar interests and needs) or "heterogeneous" (envi
ronments that make competing and inconsistent demands on
the organization) and either "stable" (environments that make
predictable demands on the organization) or "shifting" (de
mands and pressures change). Carter argues that organizations
which confront heterogeneous, shifting environments "adopt
flexible and decentralized operations which do not rely heavily
on rules" (pp. 18-21). He also shows, again convincingly, that
American prosecution offices face heterogeneous, unstable, and
diverse environments that severely constrain their capacity to
achieve order.

While Carter probably exaggerates the environmental obsta
cles to order in the United States (Nardulli, Eisenstein, & Flem
ming 1988:85), the comparative differences between Japan and
the United States are unmistakable. First, while Japan's homoge
neity is often overstated, Japanese society is more homogeneous
than that of the United States.s? Second, one theme of this arti
cle has been that the environments faced by Japanese prosecu
tors are more stable and predictable than those encountered by
American prosecutors. Finally, prosecutor organizations in both
Japan and the United States are "open systems," but not equally
so (Feeley 1992:15-21). Indeed, Japanese prosecutors are well in
sulated from political pressures and public demands (D. Johnson
1996:91). As Carter's theory would predict, these three differ-

29 It would be instructive to assess the importance of this cause by comparing prose
cution practices in relatively homogeneous American jurisdictions-such as Fargo.. ND,
or Portland, ME-with prosecution practices in Japan.
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ences give Japan's procuracy even greater potential for order.P''
To an impressive extent the procuracy turns that potential for
order into reality.

v. Conclusion

I think we Americans should learn from other nations that the
huge discretionary power of prosecutors need not be uncon
fined, unstructured, and unchecked.

-Kenneth Culp Davis (1971:224)

We should hold Japan up as a mirror, not a blueprint.
-Merry White (1987:8)

So what? For Americans there are two big bottom lines. As a
mirror, Japan reflects an image of our own criminal justice sys
tem that, like the reflection of one's own face, partly pleases and
partly disappoints. As a model, Japan suggests important pos
sibilities for reform of an aspect of our own system which, if it
does not already disappoint, should.

A. Japan as Mirror

It is impossible to understand a country without seeing how it
varies from others. Those who know only one country know no
country.

-Seymour Martin Lipset (1996:17)

American jurists are disinclined to interest themselves in for
eign example for the same reason that scientists at American
medical schools are disinclined to investigate the merits of
medicine as it is practiced among the witch doctors of the Ama
zonian rain forest. They operate on the assumption that the
foreigners have nothing to teach. But whereas the shortcom
ings of Amazonian medicine have been objectively verified, the
disdain for [foreign] law rests upon a witch's brew of igno
rance, prejudice, and venality. Fortified in the lucrative fool's
paradise that they inhabit, American legal professionals have
little incentive to open their eyes to the disturbing insights of
comparative example.

-John H. Langbein (1995:554)

Organization matters. This is a fact that the Japanese-prose
cutors and not-take for granted. It is a reality too many Ameri
cans deny. Following the economists, some Americans prefer to
assume that organizations are like black boxes that, true to
formula, convert inputs into outputs. This substitution of as-

30 Since Carter's work is not explicitly comparative, it says little about how prosecu
tion offices might vary on the "technology" and "environment" dimensions. Nonetheless,
its conclusions about the "limits of order" depend heavily on circumstances more preva
lent in the United States than in Japan. Where the relevant circumstances differ, Carter's
theory would predict that more order is possible (pp. 113-18, 138-39).
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sumption for observation badly obstructs our ability to under
stand the central importance of bureaucracy in criminal justice.
It also helps explain why so few American scholars have even
tried to research the inner workings of the organizations that are
home to prosecutors, the persons with, arguably, "more control
over life, liberty, and reputation than any other person in
America" (jackson 1940:18). Like the former deputy chief of the
Laconia Prosecutors Office who told me, "This is a people busi
ness; if you get good people you don't have to hover over their
shoulders," other Americans believe that "it's not the organiza
tion that's important, it's the people in it." To be sure, there is
truth in this position, though it should hardly be cause for Amer
ican complacency when one also notes thatJapanese legal profes
sionals compare favorably with the best and the brightest in any
country, including our own. But there are at least two errors in
the view that only "only people matter." First, people are in large
part the products of their organizational positions or roles. If so
ciology has established anything in the last 100 years, surely this
is it. Second, what people are able to accomplish in and through
organizations depends greatly on "having the authority and re
sources with which to act" (Wilson 1989:23).

Organization matters because it can help create order. The
hierarchical controls and ubiquitous standards, guidelines, con
sultations, and audits described here enable Japan's procuracy to
confine, structure, and check discretion and thereby achieve "tol
erable consistency"-that is, order-in prosecutorial decision
making (Abrams 1971 :7). Order matters because justice does. As
Aristotle said, 'Justice ... is equality-not, however, for all, but
only for equals. And inequality is thought to be, and is, justice;
neither is this for all, but only for unequals." In short, this study
ofJapanese prosecutors matters because organization, order, and
justice do.3 1

Yet when I ponder Japan's procuracy, I also see things that
concern me, especially in how it reflects two values most Ameri
cans hold dear-autonomy and accountability. The capacity of
Japanese prosecutors to treat like cases alike depends in no small
part on the fact that their criminal justice system "countenances
substantial intrusions on personal autonomy" (Foote 1992:368).
Of course, American and Japanese conceptions of autonomy dif
fer in pronounced ways, with the Japanese, in general, willing to
accept conditions of criminal prosecution many Americans

31 Ironically, it is largely in the pursuit of more ordered justice that many American
jurisdictions have circumscribed the discretion ofjudges with sentencing guidelines and
flat-time, mandatory, and determinate sentencing requirements (Walker 1993:112). Un
fortunately, the effect of these reform movements has been to greatly increase the discre
tion of American prosecutors, with few increases in either external or internal controls
(Nagel & Schulhofer 1996). Considering that prosecutors are one of the chief conduits of
disorder to begin with, this seems an unwise direction to move if the aim is to make
American criminal justice more ordered.
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would neither welcome nor tolerate (Foote 1991). When I say
this, I do not mean that they have got autonomy wrong (boo!)
while we have got it right (hurrah!), but rather that we think
about the issue in fundamentally different ways (Fingleton
1995:25; Fallows 1994:9). The achievement of order in Japan has
come at a cost in autonomy, a cost I probably reckon higher than
most of my Japanese friends but a cost nonetheless. If Japan's
procuracy produces a level and quality of order that I and other
Americans find appealing, and if we would like American prose
cutors to produce more of that value here, then we better count
the cost incurred in values like autonomy.

Since accountability links bureaucracy to democracy, when I
look atJapan's procuracy I want to know how and to whom it is
accountable. I believe that prosecutors are accountable if there is
"a high probability that they will be responsive to legitimate au
thority or influence" (Lipsky 1980:160). As we have seen, Japa
nese prosecutors operating on the front lines are highly respon
sive to the managers and executives who supervise them. They
hence are accountable to those legitimate authorities. But what
about managers and executives, the pilots of the procuracy? Are
they appropriately responsive to legitimate elected authorities
and, through the latter, to the public?

Unfortunately, these questions admit no clear answer.
Though I was given unprecedented access to front-line prosecu
tors working on ordinary cases, I had relatively few opportunities
to learn about how prosecutors and electoral politics are con
nected. As in mostJapanese bureaucracies (Miyamoto 1994:126),
a norm of secrecy pervades the procuracy, especially concerning
its connection to politics. At the same time, the Japanese non
prosecutors who should be most knowledgeable about this sub-
ject disagree among themselves about how accountable prosecu
tors are and how they are accountable. For example, Hatano
Akira, a Minister ofJustice for 13 months during the Nakasone
administration and thus once the titular head of all Japanese
prosecutors, argues that postwar prosecutors have changed little
from the prewar era when they were accused of being "fascist" for
trying to "change the world" (Hatano 1994:65). Hatano, who un
til recently was also a Diet politician in the Liberal Democratic
Party, laments what he considers the postwar procuracy's reck
less, runaway attacks on fellow LDP politicians, especially former
Prime Minister Tanaka Kakuei. Hatano alleges that the root of
the problem is prosecutors' almost complete unaccountability to
elected political authority and disregard for the public's welfare.
However, the opposite argument is also made, by equally
respected sources. Tachibana Takashi, for example, one of the
most highly respected journalists in all of Japan, contends that
the worst Japanese "bad guys"-politicians in the LDP-are
"sleeping soundly" because prosecutors refuse to investigate or
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charge their crimes. And, Tachibana claims, prosecutor execu
tives allow the bad guys to sleep precisely because they are bound
too tightly to politicians and thus are too inclined to act in their
friends' immediate political interests rather than in the interests
of the public they ostensibly represent (Tachibana 1993:554, 649;
D. Johnson 1997b).

When I confronted prosecutors with the contradictory claims
of the Japanese intelligentsia, they took solace in the contradic
tions, arguing that being attacked from both sides is evidence
that they must be doing a pretty good job. Perhaps. But to an
American living in a land where prosecutorial decisionmaking is
more open to public inspection and potential criticism (Hagan
1994: 139), the link betweenJapan's procuracy and democracy re
mains troublesomely opaque (Kawasaki 1991). In this regard the
Japanese procuracy-as mirror-reveals as much about myself as
an American as about the subject of this study.

B. Japan as Model

I am afraid many Westerners do not want to acknowledge that
we do things as well as, or better than, they do.

-Japanese prosecutor, 24 May 1995

Our criminal justice procedures would seem as absurd to us as
they do to foreigners if we were not so used to them.... Noth
ing could be healthier than for the American criminal bar to
immerse itself in the study of comparative criminal procedure
and thus discover that ours is not the only or even the best way
of doing things.

-Phillip E. Johnson (1977:407)

This case study shows that arguments about "inevitable" dis
crimination and "the limits of order" are not true. The two im
peratives ofjustice-individualization and order-are not locked
in ineluctable tension, and more of one is not necessarily
purchased at the price of the other.V Claims to the contrary will
persist as long as Americans refuse to open their eyes to the dis
turbing insights which the Japanese case presents. Claims to the
contrary also perpetuate the pernicious myth that while the
American criminal process may not appear to do justice, it does do
justice nonetheless (Silberman 1978:255). The comparison with
Japan suggests that the American criminal process does neither
satisfactorily.

The first step to more tolerable consistency in American
criminal justice is the recognition that things can be different
and better-than they are now, and I have tried to suggest how

32 This account also undermines one of the most widespread beliefs aboutJapanese
legal culture: that universal standards of justice are "alien to the traditional habit of the
Japanese people" (Kawashima 1967). For Japanese prosecutors, that claim could hardly
be more baseless.
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looking at Japan as a mirror can spark that awareness. Unfortu
nately, considering the disdain most American legal profession
als hold for all systems but their own, I am pessimistic about the
chances for any significant change in Americans' ethnocentric
conviction that their system works, at worst, better than other sys
tems do. Nonetheless, if the first step were taken the natural
question arises: Can Japan serve as a model for American re
form?

One should not regard japan's procuracy as a blueprint for
reform of unsatisfactory American prosecutorial practices. The
two systems differ in too many fundamental respects. In ways,
however, the procuracy can serve as something of a model about
how to improve the quality of order in our own systems of prose
cution. This suggestion will make some Americans uneasy or in
secure. Indeed, for a long time this thought disquieted me. But
the facts are too clear and too numerous to deny: We have some
thing to learn from Japan, if only we will listen. In some criminal
justice respects, Japan is just another ordinary country (Miyazawa
1992); with respect to order, it is not.

The stakes are high. Criminal or related proceedings in
which an individual may lose life, liberty, and reputation "consti
tute the principal indicator of the character of a society" (Skol
nick 1975:v). Such proceedings reflect not only our ideals ofjus
tice but also how well we translate those ideals into reality. The
prevailing tradition in Western philosophy "relates the core sense
of 'justice' to the idea of equality" (Golding 1975:120). For the
most part, we still agree with Aristotle that justice consists in
treating equals equally and unequals unequally. In short, the
stakes are high because we care-or say we care-about order.

But the status quo is intolerable, and the problem is order, or
rather the lack of it in American prosecution offices. Almost
three decades ago Norman Abrams, writing about how to guide
the exercise of prosecutorial discretion through internal policy,
concluded that "the present state of prosecutorial policy is primi
tive," leading to intolerable inconsistency instead of the "tolera
ble consistency" many claim to want (Abrams 1971:58). Today
the level of disorder in American prosecution offices is still unac
ceptable. Some scholars have argued that in charging and plea
bargaining, two primary prosecutor practices, "consistency
prevails to a surprising extent" (Nardulli et al. 1988:245). Their
surprise, I surmise, arises from unawareness of the consistencies
prevailing outside their national borders. After comparing Lake
ville and Laconia with Japan, I am most surprised by how much
inconsistency prevails on our side of the Pacific. If the differences
in order do not dismay us, why not?

The present prosecutorial system can be moved further along
the road to tolerable consistency. In fact, the dominant theme in
American criminal justice since the late 1950s has been "the at-
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tempt to control discretionary decisionmaking," and the best re
view of that period concludes that "discretion can be controlled."
Indeed, in some important areas it has been. The number of
shootings by police has been reduced. Many municipalities have
decreased the number of dangerous, high-speed police pursuits.
And the Minnesota sentencing guidelines seem to have con
trolled the use of imprisonment in that state. In short, some
things do work to control discretion. Meaningful change is diffi
cult but not hopeless (Walker 1993). Unfortunately, prosecutor
discretion is not one of the success stories. This critical part of
our system remains untamed. Years ago American scholars, con
cerned about prosecution inequities, often wrote about how to
guide prosecutor discretion in order to achieve more tolerable
consistency (Davis 1969; Abrams 1971; Weinreb 1977; Langbein
& Weinreb 1978; Weigend 1980; Vorenberg 1981). In recent
years, however, such expressions of concern have slowed to a
trickle, in part because many of the proposed reforms were
neither politically feasible nor practically viable (Frase 1990:551,
664; Burnham 1996). To be more successful, we must "build on
what we have" rather than supposing, wrongly, that we can im
port whole systems (Morris 1978:1369).

I have two modest suggestions. First, if order matters, then so
must organization. The connection is nonnegotiable. Prosecu
tion will never be as coordinated or controlled in the United
States as it is inJapan, and many Americans and almost all Ameri
can prosecutors do not expect it to be. But in the United States,
decisions about whether and what to charge are so important
and yet so unrestrained that prosecutor managers and executives
must take a greater interest in the routine decisions which, in the
aggregate, constitute their office policies. At present, those deci
sions are made either too early or too late and, above all, with too
little regard for treating likes alike (Frase 1990:616). Second,
managers and executives should make operators more accounta
ble for their front-line decisions. Concretely, this could be done
by implementing a modified form of kessai, so as to require at
least one level of review of disposition decisions instead of the
two or three levels customary in Japan. Or, if this seems impracti
cal, prosecutor superiors could adopt and adapt methods from
other systems (like that of France) for achieving more tolerable
consistency (Frase 1990:617).

American prosecution offices are formidably resistant to
change (Morris 1978:1367; Feeley 1983), in large part because
prosecutors are reluctant to impose limits on their own discre
tion. Legislative and judicial restraints may be part of the solu
tion (Vorenberg 1981), but in the last analysis it is prosecutors
themselves who must see the need for more "decent restraint" in
the service of more "tolerable consistency" (Abrams 1971:58).
Three decades ago, Kenneth Culp Davis (1969) provided the first

https://doi.org/10.2307/827764 Published online by Cambridge University Press

https://doi.org/10.2307/827764


Johnson 303

comprehensive discussion of discretion in American criminal jus
tice. In his penultimate section on the "Philosophical Underpin
nings" of discretionary justice, Davis eloquently sets forth the
heart of the matter:

In an affluent country, I think the legal system's answers to
such questions as these [about who to prosecute and for what]
should be based upon the most careful deliberation, not on
considerations of convenience and economy, which gain sup
port from habits and assumptions. Yet I doubt that our prevail
ing practices rest upon the best thinking of which our society is
capable. Our whole system of selective enforcement is built upon the
assumption-and I think it is no more than an assumption-that
justice does not requireequal treatment by police, prosecutors, and
other enforcement officers of those who are equally deserving
of prosecution or of other governmental initiative. This assump
tion, in my opinion, is in need of profound reexamination. (Pp.
230-31; emphasis added)

Davis titled his last section "The Unfinished Task." Japan, as mir
ror and model, shows that the task of producing more ordered
American criminal justice remains distressingly incomplete.
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