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Increasingly in certain circles the idea is growing up that ’intellectual property is
theft’.’ With companies being concentrated into multimedia groups, literary works being
captured electronically, products being created for a mass-media culture, commercial
exchange on a worldwide scale, the legitimacy of the creator’s literary and artistic prop-
erty is being challenged. Originally the ’droit d’auteur’ or copyright were mainly protect-
ive rules laid down by law to regulate the author’s status. The legal system of literary
and artistic ownership still ensures that creators receive revenue each time their works
are reproduced, adapted or communicated to the public. In addition the droit d’auteur has
another aspect through the existence of moral right, which establishes a personal link
between author and work. It is true that moral right, which is sometimes seen as an
obstacle to economic development, is almost non-existent in the systems of law recogniz-
ing copyright, which do not incorporate the same balance of interests as between the
author and the company. On the other hand, in its formulation the droit d’auteur takes a
more human approach and to say that intellectual property is theft would be equivalent
to weakening, or even eradicating, a system that protects individual creators facing the
reality of the exploitation of their work. This is why this criticism of legitimacy should,
in my view, be considered in the context of a debate about the status of the author. The
electronic capture of creative works has meant that the general public has easier access
to them. The media that support these creative works have now become consumer items
like any other. They make it possible to record texts, films or music with a degree of
compression of data that allows one to store thousands of books, even entire libraries.’
Thus the fact that users can acquire reproduction techniques poses a major problem for
those who hold the rights, since they are less and less able to control the exploitation of
their works; today a copy is just as good as the original. Because the memory of these
media is growing year on year, the use of copies is damaging to publishers, producers
and authors, who until now were part of a market economy based largely on the sale of
copies of the works. Bearing all this in mind, it is not hard to come to the conclusion that
it is in fact intellectual property that is being stolen. The legitimate right of the author to
intellectual property will be analysed here in the light of the historical basis of the two sys-
tems, copyright and droit d’auteur. The evolution of the legal status of author in the direc-
tion of protection of investments in the context of artistic products will also be studied
in detail since, with the advent of new dissemination methods, the law has been per-
suaded to grant the droit d’auteur or copyright to the promoters of creative works, rather
their actual creators, in order to simplify the management of rights and make investments
as profitable as possible. Finally the digitization of works on media such as CD-ROMs or
computer memories and transmission of these works over telecommunications networks
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are revolutionizing the exploitation of creative products. This explains the current trend
to transfer protection to producers, a development that has definitely gathered speed
with the new creative techniques and is tending to distort the function of the droit d’auteur
as the eighteenth-century philosophers conceived it - a natural property at the service of
the creative mind - thus inspiring those who drafted the law.

The origin of a jus naturalis right

The origin of the droit d’auteur must be considered alongside methods of production and
distribution of literary works. In the Renaissance the system of privileges arose’ and they
were granted first to publishers who printed texts by ancient authors, for which they pro-
vided a translation and a commentary in order to establish which was the best version.’

Bestowed by the royal power on publishers and authors, a privilege was, in both
France and Great Britain, an exclusive right to print and sell a literary work and included
permission for theatre performance in the case of dramatic works.’ In the eighteenth
century the consideration given by some philosophers to the economy promoted a
recognition of the author’s work which, according to Locke’s axiom, is the source of a
natural law giving rise to a property right. Locke’s notion of property/work influenced
the spirit of the laws and the declarations of human rights that were passed in France
and America and according to which the recognition of a property right constitutes a
natural right.

In Britain the demands of London publishers were based on the economic need to
protect the investor against forgeries. This was the origin of Anne’s law of 1710. This law
recognized for the first time that authors had an exclusive right to authorize the printing
and sale of their works for a renewable period of fourteen years. Furthermore it stressed
in its title that it was a ’law to encourage learning’ and it formed the basis for all future
American laws.6 Thus the idea of ’copyright’ started to appear as part of an exclusive
right to copy, authorizing the publication and sale of copies of manuscripts reproduced
through the financial efforts and organization of a corporation of publishers. This early
English law granted the right to copy to authors as a reward for the progress they were
offering to the people and the public interest.’ Publishers would have liked this right of
authorization to be granted to authors so that, once this ownership was transferred to
publishers, it would ensure they had a perpetual monopoly against forgers. According to
Locke’s notion this right, which departed from common law, was justified by the natural
character of property, pertaining to all who received the fruits of their work. English law
came down in favour of perpetual protection in 1769 in the first case, Miuar/Taylor,’ but five
years later the House of Lords refused to grant this right to the publisher claiming that
a perpetual monopoly would constitute an obstacle to the public’s access to the works.9

The value of granting the author a right of ownership as a natural right was also clear
to French publishers, who were trying to ensure their privileges in perpetuity in order to
combat pirating and remain in control of publishing the work in question. The idea of
literary property was influenced by Locke’s theory of natural law, revived and developed
by Louis d’H6ricourt in his treatise published in 1725 with the title ’Whether it would be
fair and equitable to grant provincial booksellers permission to print books that are the
property of Paris booksellers by virtue of the fact that they acquired the manuscripts from
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the authors’.1° He was legal representative for the privileged Parisian booksellers, defend-
ing the publisher’s property by demanding perpetual ownership of the work. At the
same time Diderot1 argued for a privilege for booksellers and considered that ownership
of rights should be exclusive to the publisher. In his view the work should be treated
simply as merchandise that the author could pass on at will.&dquo; Diderot continued by
demonstrating that authors became economic actors by virtue of the fact that the literary
value of their work was transformed into commercial value when publishers printed and
distributed the books. However, what concerned authors such as Diderot and Kant13 was
the dissemination of thought and the respect due to it. Indeed authors were more likely
to base rejection of forgery on failure to respect the letter of the text than the loss of
income resulting from the offence. In their view the book’s economics was the business
of publishers, who already found it very difficult to enforce their privileges in the face of
pirate editions. There were many disputes and legal decisions along the road that Louis
d’H6ricourt had opened up and also Diderot’s more liberal route, and they led to a
reform of the privilege system enshrined in the orders issued by the King’s Council in
1777 and 1778.14

The creative sector in the USA had not had to struggle free from corporate structures
in publishing and so faced a lively demand for knowledge.15 Those who framed the law
gave priority to the promotion of culture and the dissemination of books among the
American people.16 Thus the American Declarations of Rights proclaiming the ex-
colonies’ independence stated in their preambles that ’a civilization’s progress depends
on the work and learning applied by minds from the arts and sciences’. The law was
considered one of the main sources of encouragement for the arts. For this reason the
law should ensure protection for the fruits of creators’ work as a natural legitimate
right, which should be expressed in the principle that ’there is no property owned by
man that is more personal that the one he acquires by the work of the intellect’. The
preamble to the Massachusetts Declaration of 17 March 1783 was reiterated by other
states, and expressed the new ideas emanating from French philosophy of the period, but
it is the American Constitution alone that still today expresses the idea of a right belong-
ing to the ’promoter’.

Indeed the 1787 American Constitution authorizes Congress to adopt a law on the
protection of authors in order to guarantee their exclusive right to their writings. The aim
of this protection is thus stated in Article 1, § 8, Cl. 8, viz. that there is a duty to: ’promote
the progress of the sciences and useful arts by granting authors and inventors, for a
limited period, the exclusive right over their respective writings and discoveries’.

In the USA intellectual property therefore rests on this constitutional basis. But the
American doctrine, which creates a very broad concept of the author, allowed organiza-
tions promoting works to assume the title in the belief that the company holding the
copyright is by that very fact useful to the expansion of creation of literary works. It is
probably for that reason that some of those companies have reached such a powerful
position through this early granting of rights over the creations they reproduce.
On the other hand, the Continental (European) concept of literary and artistic prop-

erty, such as that adopted in France, has remained faithful to the idea of individual
ownership which has its origin in a natural right. 17 The object of protection is not only to
promote the progress of the arts or sciences but to establish a legal framework that
protects the human being as a creative mind. The humanist spirit of the Encyclopedists
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thus opened up the path for a personal doctrine that led to recognition of authors’ moral
rights over their works. We find this notion again in the Declaration of the Rights of Man
and the Citizen of 26 August 1789, which lays down as a fundamental principle the
individual’s right to property and freedom of expression&dquo; (in Articles 17 and 11 respect-
ively). With this foundation of property and freedom of expression and opinion, raised
to the level of a human right, Le Chapelier, rapporteur to the Constitutional Assembly
for the decrees of 13 and 19 January 1791, picked up the word ’property’ and defined
authors’ rights thus: ’the most sacred, the most inalienable, the most personal of all
properties is the literary work, the fruit of a writer’s thought.’

In the same way Lakanal, rapporteur for the law of 19 and 24 July 1793, stated that ’of
all properties the least open to challenge, the one whose increase can neither offend
against equality, nor harm freedom, is indisputably the products of the intellect’. Thus
the droit d’auteur was originally presented as a new form of property during preparatory
work in Le Chapelier’s report for the 1791 law and Lakanal’s for the 1793 law. But the
idea of protecting the author’s status through exploitation of the work gradually took
hold in case law, which from the early nineteenth century attempted to establish clearly
the shape of the droit d’auteur and make it into a moral right. Thus this right gave authors
the opportunity to defend the work’s integrity and their authorship.

Kant was one of the early defenders of this concept of an ’ownership of an intellectual
nature that authors have in relation to their work’, which should hold good despite its
dissemination.’9 According to Kant the function of the droit d’auteur should be to protect
the book as ’discourse’ and express an ownership that would be physically inseparable
from the author. Later, in an 1841 note addressed to the Members of a Parliamentary
Committee responsible for examining the revision of the law on literary property, Honor6
de Balzac asked the question: ’who on earth can prevent the recognition of the only
property that human beings create without earth or stone, and which is as durable as
earth and stone?’
And so the late nineteenth century was imbued with this thinking which insists on the

very essence of the literary work. The argument was carried over by lawyers from Ger-
man and French personalist beliefs, and supported by legal experts such as Kohler,
Gierke and Morillot, who felt the law had produced a right that was too material and did
not allow the existence of the author’s moral right to appear. These experts defended the
author’s right purely on the grounds of his individuality.2° Moral right became the legal
attribute together with ownership rights composed mainly of the right of reproduction
and the right of performance. In France case law gradually accepted this new right and
the law of 11 March 1957 established it as a right that should serve authors’ interests via
their relationship to their work, whether present, future or posthumous. The prerogatives
of moral right allow authors, their heirs or their representatives to prevent any damage
to their work (right to respect), to have their status as authors acknowledged (right to the
name), to have the ability to decide when the work shall be made public (right of publi-
cation) or else to be able to take the work off the market (right of withdrawal). By virtue
of these legal characteristics moral right became the keystone of the whole edifice of the
French droit d’auteur, since this right is absolute (inalienable, imprescriptible) and may be
appealed to at any moment (perpetual).
On an international level the notion of moral right was introduced by the Berne Con-

vention of 9 September 1886 for the Protection of Literary and Artistic Works. In order
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to gain the support of a good number of countries with copyright laws, its definition
remained limited to authors’ right to claim ’paternity and oppose any deformation,
mutilation or any other harm to their work which damages their honour or reputation’
(Article 2.2). However, some countries such as Britain and the USA allow authors to give
up this prerogative. Thus in France the droit d’auteur offers double protection, being a
financial right that allows creators to benefit from the fruits of the exploitation of their
work and a moral right giving them the opportunity to preserve its authenticity and
spirit.

Moral right, an effective weapon to defend the status of author

Moral right is an effective weapon for authors in the defence of their works’ integrity,
and respect for their name and position, against anyone who might not respect this
’sacred’ right, which is a guarantee of authenticity and of resistance to the commercial
intentions of those who would exploit them. The group of attributes of moral right
demonstrates the individualism of the French law of 11 March 1957,21 which prioritizes
the needs of authors in relation to their body of work, or those of their heirs or even a
third party they may have appointed to see that their memory is respected. 22 The right
to integrity and the right to paternity are the main object of moral right according to
Article L. 121-1, which lays down that ’the author enjoys the right to respect for his name,
position and work’. Furthermore this right attached to the author’s person is ’perpetual,
inalienable and imprescriptible’ and may be exercised by the author’s heirs even though
the work is in the public domain. Finally, because it must be applied, any foreign com-
pany may find itself subject to it. In law moral right is the author’s exclusive prerogative,
a protection against commercial exploitation that might be dictated solely by the com-
pany’s imperatives. Moral right is also the basic determinant of the ’individuation’ of
creation that distinguishes French law from the American concept, which makes it pos-
sible for commercial entities to be seen as authors in the context of commissioned works
or those written by employees.
Among the attributes of moral right, the right of publication is granted to the author

and may prevent the commercial use of the work where this was not provided for by a
contract or is contrary to the author’s wishes. Indeed this decision, which is up to authors
alone, determines the creation of patrimonial right and the ways in which their work may
be communicated to the public. In respect of the law of 11 March 1957 the right of
publication is the compulsory point through which the work must pass into the public
domain. According to Professor Sirinelli,23 when authors decide to proceed to dissemin-
ate their work, it becomes ’goods and opens the way to rights and obligations of a
monetary nature, which in principle compels anyone exploiting the work to obtain the
author’s consent in order to decide the conditions on which the work shall be exploited’.
Only authors or their representatives would thus be in a position to exercise this right by
virtue of Article L. 121-2 of the Intellectual Property Code (CPI). But in practice authors
will have difficulty in imposing their right of publication when, for instance, they are
employees, given the subordinate position they are in with regard to their employers.
Furthermore, some legislation allows moral right to be given up and even in France,
where authors are very well protected, some legal provisions weaken or do away with
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prerogatives of moral rights in the case of authors. This is true for authors working on a
collaborative project (a dictionary, for example), a piece of software or a film.

For this reason certain legal experts have raised questions about moral right and exer-
cising it, which is sometimes more theoretical than actual in the new information society.
Given the extent of the new communication and distribution media and the many oppor-
tunities for digital manipulation of literary works, the question has been asked as to
whether we should not aim to give commercial entities the possibility of exercising moral
rights so as to defend the work’s authenticity and integrity in the name of the author’s
and the public’s interests. In France this type of relationship would seem like a departure
from the true nature of moral rights and their raison d’etre, which is to protect the author
as an individual. So the moral right of a commercial entity is unacceptable. By law it is
reserved exclusively for individual creators or their representatives, since the law was
originally designed to defend the honour and reputation of authors.24 The monistic inter-
pretation, as in Germany, that sees patrimonial right and moral right as a single principle,
could perhaps allow intellectual and moral interests to co-exist for the producer in the
same terms. In that case there would be a quasi moral right that would be able to protect
a work’s integrity, which is likely to be seriously compromised with the advent of elec-
tronic media.

In recent years there has been a weakening of the prerogatives of the moral right of
authors of technical works. Indeed those who drafted the law of 3 July 1985 restricted
considerably moral right in order to bring software within the ambit of the droit d’auteur.
Thus the right of withdrawal and the right to respect for the work were not given to
software writers. The law of 3 July 1985, amended by the law of 10 May 1994, laid down
that these rights did not apply to software authors, who, according to Article L. 121-7,
may not ’oppose the alteration of the software by the assignee [ ... ] when this does not
damage either their honour or their reputation’. 15 The new conception of moral right
related to software is comparable to what we find in American law on the right to the
integrity of works in the visual arts (see Article 17 USC § 106 (2) ): this right may be given
up to the assignee with the author’s agreement. This moral right of authors of works in
the visual arts, which is restricted to the right to the work’s paternity and integrity, may
be given up by the author or modified within the limits laid down by the law (in Article
106 c 1), which contains exceptions to the application of moral right relating to factors
that do not involve deformation or mutilation.

Renunciation of the author’s moral right also exists in the Belgian law applying to
authors who are employed or carrying out a commission that is intended for a non-
cultural industry or for advertising; Article 1, § 2 of the law of 30 June 1994 states that
’moral rights may be given up by the author’.

Finally, other instances of the erosion of moral right in favour of assignees occur in
practice quite frequently because of the power of business or the influence of custom.
Indeed moral right is diluted or restricted according to the circumstances in which the
creative work is carried out&dquo; or what it is intended for. 17 Nowadays lawyers advising
companies try to avoid an absolute respect for moral right. Thus use of the notion of a
collaborative work28 is naturally resorted to for a multimedia product2’ which, at various
stages in its exploitation, is likely to be contrary3’ to the author’s moral right, since such
works are designed to be interactive.
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In addition, with regard to contract, a substantial portion of the prerogatives associ-
ated with moral right would be weakened by authors themselves if they agreed to trans-
pose their works to media different from those the work uses conventionally. Some
contract models occasionally contain clauses in which the publisher will be ’sole judge,
with the author’s consent, as to significant alterations necessary for the work’s inclusion
in a multimedia product’. Here contractual adjustment of moral right in favour of grant-
ing it to the multimedia publisher looks like infringement of the principle that this right
cannot be transferred.

Given this need to adapt to the requirements for transposing literary works to com-
puter, we are likely to see a dilution of moral right. Of course this phenomenon is more
evident in countries with copyright laws. In Britain, the 1988 reform of authors’ rights
(Copyright Designs and Patent Acts 1988) henceforth allows those exploiting works to
require authors to give up contractually their moral right over their works.&dquo; But in my
view, given the existence of such legal manoeuvres, there will still be the question as to
who - producers, publishers or promoters? - will be able to safeguard the integrity of
literary works in the future?2 For this reason we may wonder whether the exercise of
moral right by commercial entities should not be considered.33

In the USA creative artists are denied the exercise of this moral prerogative, except for
visual art works, since copyright is a purely financial right to copy. However the famous
Huston case demonstrated that it was possible for American authors to claim this right
when their works are exploited outside America and that the country concerned
acknowledges the right. In fact the heirs of John Huston (the director of the film The
Asphalt Jungle) had, by virtue of their moral right, opposed the distribution of the film’s
colour version in France. Although the true legal author, in American law, was the
producer (in this case Ted Turner), the Cour de Cassation34 decided not to apply Amer-
ican law, the law of origin.&dquo; The court stated that moral right was included in the laws
on international public order, a statute that allowed it to opt for the application of the
heirs’ moral right, against the film’s producer, as a rule that must be applied. Because of
its perpetual character and its connection with public order, moral right seems once more
to be a basic element of the status of author.36

This moral right could also be invoked to defend works in the public domain whose
fame is still alive and so arouses publishers’ interest (an example is the sequel to Victor
Hugo’s Les Misirables, which was written by Franqois Cérésa in 2001 at the instigation of
Editions Plon). Without the restraint of this moral right the confusion of genres and
origins might very quickly&dquo; bring about what Foucault38 unwisely called ’the death of
the author’.

In France professional bodies could act together with authors, as Article L. 331-1 of the
CPI indicates, to defend interests they are statutorily responsible for. The existence of the
moral right of the producer, which is inconceivable in the traditional European doctrine,
will become more and more pressing for, in the absence of heirs or representatives, the
protection of a work can no longer be effective. But the exercise of moral rights is still
denied to societies of authors.&dquo; On several occasions case law has also challenged the
actions of societies of authors, which by virtue of their statutes have nevertheless inter-
vened to defend the moral rights of authors as a profession,4° even though, as regards
literary work, the competence to intervene where heirs are absent was explicitly granted,
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by a decree of 14 June 1973, to the Centre National des Lettres. 41 Could we imagine that
a legal provision might allow for the author or his representatives to so delegate, without
violating the principle of inalienability, by deciding, for example, to entrust the safeguard
of moral right to the entities that are in direct control of exploiting the work, under a
fiduciary agreement, or else to those bodies that more generally protect authors’ patrimo-
nial and moral interests in accordance with their statutes? This question is also touched
on by Professor Goutal in relation to the collective management of rights suggested by
societies of authors ;2 he warned them against a possible share in the responsibility where
the author claimed that the licensee had not respected his work or his right to distribute
it. ’Societies of authors,’ he writes, ’thus cannot ignore matters of moral right and seem
to have assumed that authors will use the right very sparingly.’43

In my view this individualist conception of moral right is justified in our humanistic
cultural approach to the droit d’auteur; I feel it should be retained as a counterbalance to
the sometimes over-commercial conception of copyright that I think has an influence on
how creative writers express themselves and how their creativity is realized. Thus the
European conception of droit d’auteur at least has the merit of preserving moral right as
the unique natural and legitimate bond with the author as individual, so that the work’s
originality is preserved and external pressures are prevented from making it public.

I think this dual framing of protection is crucial nowadays. Moral right is one of the
central elements in the personalization of rights and it ensures that the author is the
creator not the promoter or publisher. The status of author attached to the human being
nevertheless seems too fragile since the lawmakers, influenced by industry, included
within the protected area categories of creation such as software or databases, both
classes far removed from the arts and letters. This inclusion in the field of literary and
artistic property has created real upsets. The legitimacy of intellectual protection for
authors comes down to proving that their work is original. This eligibility for protection
rests on the single criterion of the work’s originality. Its subjective definition is closely
linked to the person of the creator. But recent legislation in the area of droit d’auteur tends
to move away from that when it approaches the question of the new creations coming
out of the electronic media.

Objective or subjective originality, the criterion for protecting works and the
legitimacy of authors’ rights

Originality, which is an expression of personality, is the legal condition for the protection
of works considered as such by Article L. 112-2 of the CPI. A decision on the works is of
necessity accompanied by a decision on the author. ’By this word the law must mean a
human being’,44 but, although the status of individual does not appear explicitly in the
law of 11 March 1957, it is implied, and both doctrine and legal practice are unanimous:
legally it would not be conceivable to grants author’s rights to a machine, however
advanced.

The principle of the natural ownership of author’s rights, which are economic rights,
and of moral right springs from the act of creation in accordance with the article. Article
L. 111.2 of the CPI lays down that the work ’is considered to be created by virtue of the
realization, even unfinished, of the author’s idea’. Creation implies an original idea in
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order to claim protection by the droit d’auteur. Thus a work issuing from the mind of
necessity arises from living components.45 This personal essence is realized as an express-
ive form, a style, ideas, topics, matter, information that will make up the work. Creation,
viewed as a fundamental requirement for the existence of author’s rights, is therefore
contained in a subjective meaning and can be broken down into three parts, in accord-
ance with the majority view: idea, composition, expression. According to Professor Yvan
Cherpillod this subjective interpretation of the notion of originality and creation is based
on the principle that literary and artistic ownership protects a product of the author’s
person and consequently exclusive right should apply solely to products bearing the
stamp of their creator’s individuality.46
We should stress that in France protection for the author’s person was the main con-

cern of those who drafted the 1957 reform of the revolutionary laws of 1791 and 1793. In
his commentary on the law of 11 March 195747 Marcel Boutet wrote: ’for some time
French doctrine had given preference to the tendency attributing priority to the human
person rather than the tendency dealing primarily with the transmission of the work.’
This conception of droit d’auteur, which had become the traditional one and was incorpor-
ated into the law of 11 March 1957, is based on the humanistic spirit that American
writers sometimes call ’romantic’.48 The romantic idea of the author could be defined on
the basis of the interpretation given to the originality of the work’s form, which should
be inspired by the creative genius in which the expression of the artist’s unique person-
ality is reflected. Taking as a basis a text by Michel Foucault 49 Peter Jaszi offered this idea
of the author as ’romantic’, that is, rather too outmoded in the context of the new tech-
nologies. However, the reference to Michel Foucault is significant because, when he
spoke in New York in 1960 on the subject ’What is an author?’, he proclaimed the death
of the author. Foucault’s argument was based on ’the author function’, which in his view
is ’characteristic of the mode of existence, circulation and functioning of certain dis-
courses within a society’ and it is the name of the author that classifies the work and
gives it its status. According to Michel Foucault this author function may very easily
disappear in a culture where ’works would come about in the anonymity of a murmur
and only the sound of indifference would be heard: &dquo;What does it matter who is speak-
ing?&dquo; ’.5° It appears, and I personally feel, that this quite deconstructivist view of the idea
of the author, which we could call post-humanistic, has influenced some American law-
yers, who from this perspective are able to find a legitimate argument for linking this
idea of the author to a legal entity or a person other than the true creator. Michel Foucault
says that this author function ’is related to the legal and institutional system that surrounds,
determines, articulates the world of discourse [ ... ] It does not simply refer to a real
individual, it can give rise simultaneously to several egos, several subject positions that
different classes of individuals can occupy, thus supporting a sort of &dquo;cultural cloning&dquo;.’

The erasure of the flesh-and-blood author in favour of ’promoters of cultural goods’:
a post-humanistic conception of the droit d’auteur

In European law this post-humanistic conception is tending to spread, to the advantage
of commercial entities promoting certain types of creation. Indeed this is the position
adopted by the new Belgian law of 30 June 1994, according to which the rules governing
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assignment of the rights of employed authors, or those working on commissions for non-
cultural industries or advertising, have been relaxed; and a simple presumption of
authorship applies to anyone who appears as such on the work by virtue of the mention
of their name or initials that make it possible to identify them.52 In his commentary on
the new Belgian law Professor Berembom53 describes very clearly this new environment
of economic change for creation: ’alongside individual creation there has grown up mass-
produced creation where several authors are involved whose role is to adjust a project
they are commissioned to write so that becomes a satisfactory &dquo;product&dquo; for the cultural
market’, and he is furthermore of the opinion that ’the standardization of &dquo;cultural prod-
ucts&dquo;, and authors’ dependence on the economic and financial forces that are the neces-
sary intermediaries between them and the public, are likely to increase with the

development of the new techniques’.
Nevertheless the originality criterion has moved on with the introduction of new

means of expression that increasingly dematerialize the living contribution made by cre-
ation. As anthologies and collections of works are protected if ’the choice and arrangement
of the material constitute intellectual creations’, and following the adoption of the Euro-
pean directive concerning the protection of databases, the French law of 1 July 1998,54 in
transposing the directive, allowed databases to be included among works of the intellect.

Would not this new approach to this type of work, which could be called composite
since it is put together from pre-existing works created without the author’s collabora-
tion, have the effect of leaving the way open for an objective notion of originality?
Indeed, by focusing on choice, the systematic or methodical arrangement of the works
could very easily originate from an artificial intelligence, for instance that of a computer.
The traditional criterion of originality as the imprint of the personality would no longer
reflect that romantic idea of the individual ’possessed by the muses’, but rather a new
form of creation whose condition would be the criterion of ’selection’, as used to be the
case with anthologies and now is with databases.

Subjective originality had already naturally replaced ’intellectual effort’ so as to bring
software and databases55 within the categories of works able to take advantage of the
protection of droit d’auteur. In my opinion the objective conception of originality viewed
in this way introduces a new consideration of a company’s role in the creative act. Indeed
the question could be raised with regard to computer-aided creations.56 However some
legal experts, in spite of supporting the subjective theory, are still reluctant to see works
created by chance or random systems benefiting from this protection.5’
We know that software designed by creators, such as search engines whose function

is to find information that is accessible thanks to the new information technologies, facil-
itates linking by theme or name of different sites scattered around the network. So could
it not be thought that the machine, because of the way it is programmed, contains enough
of an element of creativity to benefit from the protection of the law?58 Maitre Bertrand, a
barrister specializing in intellectual property, raises this possibility in the case of works
created by computer, such as photos taken by satellites, and stresses that ’the photo so
obtained is the result of a succession of operations carried out at the &dquo;instigation&dquo; of a
company that is going to publish and exploit it. Thus the droit d’auteur is likely no longer
to serve an individual creator but instead a promoter/creator. In France only the provi-
sion for works known as &dquo;collaborative&dquo; allows commercial entities to hold author’s

rights directly.&dquo;’ This French exception was introduced for dictionary and encyclopedia
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publishers. The applied arts industries and multimedia publishers would very much like
to be included in this category since it simplifies the legal transfer of the rights of the
creator they employ, which they find extremely restrictive for the company. But the
excessive use of this provision (which has been the subject of a number of appeals) has
resulted in a re-examination of the status of employed authors as regards their relation-
ship with their employer. Criticisms attacked a legal system seen as too protective of
authors because of the complexity and inflexibility of rules that were often inappropriate.

In 1999 a Conseil d’Etat report by Mme Falque Perrotin6° on the droit d’auteur and the
Internet encouraged the government to consider the definition of ’author’ itself in the
context of salaried creative work. Since then a Commission for Literary and Artistic
Property has been given the task of examining the appropriateness for companies of the
rules on authors’ rights.

The desire of businesses to be able to hold full creator’s rights when they have made
the investment reflects this new phase for creation in its confrontation with industry,
where economic interest is foremost and players in this creative area wish to move
towards the doctrine of copyright, which considers the company as the creator when
works are created by its employees. This is the case in the USA, where film producers,
newspaper publishers and indeed all employers are treated in this way. This status of
promoter exists in all the countries with a copyright system. However English law has
blurred the circumstances in which the investor can take on the status of author.61 It has

gone so far as to grant those financing the work the status of author:62 ’when a literary,
dramatic, musical or artistic work is created by computer, the persons who make the
necessary arrangements for the creation of the work will be considered its author’,&dquo;
which means that they can get the most out of their investment.64

It would appear that in the USA a certain degree of human creativity was still seen as
necessary in order to investigate whether the proprietor of a database containing a tele-
phone directory might be eligible for copyright protection, even though this was product
that did not require any original creation.65

In France one sometimes finds cases where this confusion occurs between person and

company as regards establishing protection for a software title. Thus the decisions of the
1st civil court of the Cour de Cassation in December 198766 criticized the investigating
judges for not having examined whether a company had not made a ’personal work’ or
discovered ’what intellectual contribution was attributable to a company’. Similarly we
should note in this regard the exceptional decision of the 4th court of the Paris Appeal
Courts on 5 March 1987, 67 which stated, in relation to a software title, that it bore ’the
mark of personality’ of the Apple company, which held author’s rights by virtue of
American law. The judges defined originality by saying that its creation, far from being
limited to the expression of an automatic and restricted logic, had involved a subjective
choice between various modes of presentation and expression. The court adopted a
purely objective conception of originality in referring not to an individual’s person but
instead to the personality reflected by the brand of the manufacturing company (Apple),
which constituted a business’s identity. In law there are legal fictions that allow those
who draft the text to depart from the principle that only an individual can carry out acts
of creation. Since the economic act is becoming the main factor triggering protection, the
legal presumption or fiction thus allows a change in the source of property rights in order to
grant the company the status of author, which, with regard to new forms of creation, can
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lead, as we have just seen, to the birth of the ’cyborg’ author. This conception of the status
of author, which favours commercial entities promoting works, does have repercussions
for the balance of interests where literary and artistic property rights are concerned.

The consequences of the legal fiction of economic author and the legitimacy of the
author’s right to intellectual property

In French law this legal fiction of the ’economic author’, or granting the ownership of all
rights to the head of a commercial entity, constitutes a misapplication, as we have seen,
of the rules on collaborative works or software. On the international level assimilation of
intellectual rights to economic investment was proposed at the 1988 negotiations on the
GATT agreement, but we should remember that these proposals, which were vigorously
contested by authors, were not successful. In general the agreement was attempting to
promote the exchange of cultural goods and services. In France experience of the radical
application of the droit d’auteur from a purely patrimonial viewpoint and in favour of
business&dquo; could have the effect of standardizing the act of creation or at least making
it conform to marketing standards that would reduce the works’ originality. This might
not be desirable for the promoters, who would thus be likely to weaken their chance of
creating a unique image and would enter a phase of dumbing down creation. It is true
that the American system’s choice was to wish to promote, through its constitutional
principles, the progress of the arts and sciences, sometimes to the detriment of creators,
who may lose their author’s status and their independence. Thus promoters are encour-
aged to invest in creation because they will get the major benefit from a legal status that
will make the most of their investment. Ejan Mackaay,69 a Canadian professor, explains
this economic function of intellectual rights, which are without a doubt an incentive for
the cultural industry. He says that ’among the structures promoting prudent manage-
ment and creativity, intellectual property is the foremost’. Should this prize of property
rights go to those who provide the material means, rather than those who use their
imagination and create? In accordance with the 1961 Rome conventions on the protection
of record producers, French lawmakers chose to adopt the system called ancillary to the
droit d’auteur to safeguard promoters’ investments against pirates or forgeries.

American law does not have this dual system of protection for cultural industries,
since copyright can become the company’s property without the hindrance of a possible
moral right of the creator. Therefore, given these economic forces strengthened by com-
pany mergers, American lawmakers have tended to see the balance of interests with

regard to protection as between the users of the works and the companies owning the
rights. The new law of 8 October 1998, labelled the Digital Millennium Copyright Act/o
adapting copyright law to the new information technologies, has strengthened the pub-
lic’s right to have access to culture. In exchange for a payment decided by a represent-
ative authority this DCMA sets up a system of legal licences for recording producers that
authorizes the transmission of digital sound recordings to suppliers of content.

So my view is that the economy of works of art is now radically different from the one
where a droit d’auteur was levied on the sale of a copy or, in the case of copyright, the
user was required to pay for reproduction rights. The economy based on profits gener-
ated by unit sales of records, films, games or books is threatened to the extent that music,
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film or text have for some time been capable of being distributed through networks and
recorded on recording media that are available to any user, and this sometimes occurs
without permission (see Napster). Thus we are confronted with a clear theft of intellec-
tual property at the very time that the electronically captured work raises technical prob-
lems as far as monitoring and controlling its exploitation is concerned. Therefore those
who hold the rights are forced to invest in protective measures of a technical nature to
safeguard the content against illicit copying.&dquo;

The multimedia companies that bring together publishers of content or producers of
containers, distributors and electronic communicators, are creating a network that is so
dense that soon American or European lawmakers will be naturally forced to watch out
for the public interest in gaining access to works on the basis of the tolerated use of the
private copy or, in accordance with the Anglo-American doctrine, the fair use of works.&dquo;

However, in France the droit d’auteur was a right intended to protect individual cre-
ators. The balance sought has always been to protect authors negotiating these rights
with their publishers, who represent a powerful deterrent economic force.73 The fact that
a legal entity or company cannot become the source of the droit d’auteur, but only the
assignee, maintains this balance, since authors can always take back their rights and thus
reduce companies’ monopolistic power over their creations. However, by altering this
balance of interests, that is, by granting author’s rights more easily to businesses in
France, shall we not lay ourselves open to criticisms such as the one currently in the
press: ’Intellectual property is theft’, and thus reinforce the idea that the droit d’auteur
works against the creator, because it has been concentrated by the economic power of the
rights’ owners who, once they control the creators’ content and minds, will have no
vision but a totally commercial one?

As a result, in order to preserve creators’ rights over their works and stop the droit
d’auteur being transformed into an original ownership for commercial entities, it would
seem fairer that protection of investments should be covered by a right sui generis similar
to what has been introduced in Europe to protect databases or the ancillary right for
producers of sound and video recordings. Nevertheless, if we are too anxious to protect
investments other than creation, we risk doing away completely with the traditional,
humanistic system of authors’ rights that we have in Europe, and at the same time
weakening the legitimacy in users’ eyes of the droit d’auteur.74

Industry’s intervention in legislative or consultative institutions, citing market forces
and economic imperatives in order to face up to global competition, has produced this
distortion, and the desire to replace the notion of authors’ rights with a purely financial
right in the 1998 AMI agreements. Within both the European Union and international
bodies (OECD, OMPI), commercial entities, publishers or producers, are pushing the
argument for a purely economic right in order to encourage the dissemination of artistic
works and facilitate the sale of rights without asking the permission of the author. We
should not forget that the OMPI treaty on authors’ rights adopted in 1996 stresses in its
preamble the need to maintain a balance between the rights of authors and the general
public interest, in particular where education, research and access to information are
concerned. Similarly the European directive of 22 May 2001 harmonizing authors’ rights
in the information society’5 refers to a fragile safeguard that might weaken in favour of
the public interest. Indeed this directive provides the member states with the opportunity
to transpose into their legislation more than 20 exceptions to authors’ rights.
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So at the dawn of the twenty-first century, which is already marked by this dazzling
surge in the digitization of art works so that they can be disseminated worldwide,
although some people advocate the demagogic idea of a general interest in free access to
culture, others support the notion of a single copyright for multinational legal entities.
The latter, who include multimedia businesses and telecommunications companies, will
thus be able to respond to the expectations of some while taking the profits away from
the others, since the network economy depends more on the flow of telecommunications
(paid for by Internet user) than payment for access rights to works. In view of this
movement of cultural businesses into the new technologies, the very existence of the
authors’ rights system seems to me to be threatened.&dquo;

*

The modification that is desired to the droit d’auteur in favour of cultural businesses is

likely to lead to the introduction of the principles of copyright law into the French legal
system. This recognition would mean that we would be resolutely turning our backs on
the protection of authors and entering an environment of strictly commercial or industrial
ownership that would subsequently need to be regulated by laws on competition (see the
Microsoft case) or by defence of the public interest in access to works. In that case we
would have come very far from a droit d’auteur protecting creators. The only obstacle to
that pessimistic vision is to retain a fair remuneration for authors and levy royalties from
those who provide the means to copy, record, scan or download works in order to avoid
stripping authors and their representatives of their income in the name of freedom of
information and access to knowledge. For in this economy some players, such as telecom-
munications businesses, take advantage of the fact that works of art are out there on the
networks and Internet users adore accessing free sites. Payment for a private electronic
copy is one of the systems that have already been introduced by certain French and
German laws relating to the sale of recording or memory media, and this involves levy-
ing a royalty fixed by law to pay for this kind of exploitation, as has already been done
with audio and video recording media and equipment.

Finally I am of the view that the status of author granted solely to individual persons
should be preserved, since it is the very basis of the legitimacy of the right to artistic and
literary property. It should be the same for moral right, which is an indispensable rule in
the public interest, for when works cross the borders of a less protective legal system and
enter the territory of European authors’ rights, their creators will always be able to make
sure that their rights are acknowledged.

Florence-Marie Piriou

Legal adviser to SGDL (Soci&eacute;t&eacute; des Gens de Lettres de France) and
SOFIA (Soci&eacute;t&eacute; Fran&ccedil;aise des Int&eacute;r&ecirc;ts des Auteurs de l’&Eacute;crit)

Translated from the French by Jean Burrell
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ordinance of Moulin creating the privilege system as the origin of protection of the creations of the mind.
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so until the 1789 Revolution.
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authors on the fruit of their labours, or else the publishers’ quid pro quo for the costs incurred in the
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had resolved the opposition between public and private, seeing the droit d’auteur as an aid to the

improvement of public education (RIDA, 147, January 1991, p. 176).
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did not separate them.
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of his computer game’s integrity.
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