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Legally Mediated Identity: The National Environmental
Policy Act and the Bureaucratic Construction of
Interests

Wendy Espeland

In representing the interests of a group, law may simultaneously construct
the subject holding those interests. When groups question the implications of
an imposed subjectivity, the politics of identity may become a forum for resist­
ance. I examine law's potential to shape identity, based on a controversial deci­
sion affecting Yavapai residents of the Fort McDowell Reservation in Arizona. A
proposed dam threatened to move the Yavapai from their ancestral land. To
develop the Environmental Impact Statement required by the National Envi­
ronmental Policy Act of 1969, the U.S. Bureau of Reclamation adopted a ra­
tional decision framework that some Yavapai believed misrepresented them.
Their resistance stimulated a reinterpretation of their collective identity, a de­
fense of their distinctiveness, and a reassertion of their right to represent them­
selves. The effect of this reappraisal was a new appreciation and articulateness
about Yavapai distinctiveness, an invigorated sense of their own history and,
most important, their enhanced empowerment.

If a rigid separation of form and content leads to error in the
analysis of a work of art, how much more in the interpretation
of human feelings.

-Max Horkheimer

It's true that we have to consider a piece of land as a tool to
produce something useful with, but it's also true that we must
recognize the love for a particular piece of land.

-Bertolt Brecht

The land is our mother. You don't sell your mother.
-Yavapai teenager

f!itiCS is often conceived as a process in which interest
groups mobilize resources to accomplish their goals. Power is typ-
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1150 Legally Mediated Identity

ically understood as someone's, or some group's, ability to get
something done, based on the resources available to them. I ex­
amine here a premise underlying this conception of power. In­
stead of presupposing actors with interests, I analyze what is often
a more subtle form of power, one that may be antecedent to how'
people act on their interests: the potential of power to construct
the particular type of subject who is allowed to have an interest.
The construction of a "subject" is a fundamental and sometimes
opaque form of power. As Michel Foucault (1982:206-7) has ar­
gued, access to this form of power depends on disclosing the tac­
tics and techniques, the "how" of power, rather than simply ex­
amining the intentions or resources of the powerful. My analysis
addresses how a bureaucratically implemented law created a fo­
rum and a framework for reinterpreting the collective identity of
a Native American community involved in a dispute over the lo­
cation of a dam in central Arizona.

My discussion here is about the potential of law to shape
identities. The relationship between what is often considered the
exemplar of the "public" sphere-law-and what we might sup­
pose is our most "private" realm-our conceptions of our self­
may seem like a study in oppositions, but like many oppositions,
the one often informs (if not requires) the other. As with most
social relationships, unraveling how and how much law shapes
identity is a complex, variable process, one I believe is best re­
vealed in the details. I examine here a case in which one impor­
tant law, the National Environmental Policy Act of 1969 (NEPA),
influenced how one community, the primarily Yavapai residents
of the Fort McDowell Indian Reservation, came to reinterpret
their past, their culture, and their politics.' I argue that the
framework the agency devised to comply with NEPA imposed an
implicit identity on those whose interests the agency was charged
with representing. The agency's attempt to represent Yavapai in­
terests was challenged by the Yavapai community, in part because
the Yavapai recognized that the parameters and assumptions of
the investigation contradicted their understanding of themselves
and their culture. Their resistance stimulated a reinterpretation
of their collective identity, a defense of their distinctiveness, and
a reassertion of their right to represent themselves. The effect of
this reappraisal was a new appreciation and articulateness about

1 My evidence is drawn from fieldwork conducted in the Bureau of Reclamation
and on the Fort McDowell Reservation, interviews with participants (who were promised
confidentiality), and archival work on the history of the bureau and the relationship be­
tween the Yavapai and the government. For one year, I was employed as social analyst in
the bureau's formal investigation known as the Central Arizona Water Control Study. I
have also reconstructed the bureaucratic and legislative history of the proposed project,
using media reports, private documents (e.g., Anonymous 1988), and public documents
(Anderson 1981; U.S. Department of the Interior 1873, 1874; U.D. Department of the
Interior, Bureau of Reclamation 1947, 1972, 1976a, 1976b, 1977, 1981a, 1981b, 1981c,
1982a, 1982b, 1982c; U.S. Department of the Interior, Water & Power Resources Service
1979).
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their distinctiveness, an invigorated sense of their own history
and, most important, a tremendous sense of empowerment.

For more than 40 years, the Bureau of Reclamation, an
agency in the Department of the Interior, had been planning to
build a dam, best known as Orme Dam, at the confluence of the
Salt and Verde rivers in Arizona. It was the Yavapais' misfortune
that they lived just below this wonderful dam site and that the
spillway of the proposed dam would flood most of their small
reservation, where they had lived since 1903 on a tiny portion of
what had once been their ancestral land.f My interest in this case
is less in providing an account of the outcome of this decision­
of explaining why Orme Dam has not yet been built-than in
analyzing the nature of the cultural confrontation this law in­
spired. NEPA erected a bureaucratically mediated forum for in­
terpreting the interests of the Yavapai community. In doing so,
the meaning, boundaries, and significance of ''Yavapai culture"
and the contours of ''Yavapai identity" became public and con­
tested features of the decision. Before describing NEPA and the
bureaucrats who were charged with implementing it, I recount
two major events in Yavapai history that provide important con­
text needed for understanding the stakes of this decision for
them, events that foreshadow my argument.

"Trail of Tears" 1981

In 1981, during an unusually hot Arizona September, mem­
bers of the Yavapai community at Fort McDowell began a 32-mile
desert march from their reservation to the state capitol in Phoe­
nix. This dramatic political event was designed to protest the pro­
posed dam that would force them from their land. Launched
with prayers and singing, the marchers, carrying signs protesting
the proposed dam, walked alongside a busy highway for three
days in temperatures reaching 110 degrees. Nearly 100 Yavapai
(about a quarter of the reservation community) made the trek,
including some frail but determined Yavapai elders and toddlers
in wagons pulled by parents. Louisa Hood, a woman in her 60s
with crippling arthritis, marched despite her doctor's admoni­
tions. "The doctor said I should stay home," she said quietly. "But
I wanted to march with the crowd" (Tulumello 1981). Those who
were too sick or weak to march rode alongside in cars and pickup
trucks, offering support and water for the marchers. John Wil­
liams, a quiet, serious man in his 70s, told one reporter he was
marching for his grandmother. Each night, as the marchers

2 In addition to forcing the resettlement of the Yavapai from their land and flood­
ing sites sacred to them, including the tribal cemetery, the effect of the dam would have
been ecologically devastating. It would have inundated miles of unique desert riparian
habitat that was home to a number of threatened and endangered species of plants and
wildlife and would have destroyed important archaeological sites.
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camped, they held a small pow-wow to inspire and entertain
themselves, with singing, drumming, dancing, and storytelling.
The march culminated in a large political rally at the capitol,
where tribal leaders delivered to the governor a hand-written
bark scroll designed, they said, to make it hard for bureaucrats to
file away and forget; the scroll proclaimed in simple, eloquent
language their deep attachment to their land, the harm its loss
would cause them, and their determination to retain it.

The march was a successful political protest, well timed and
garnering broad, sympathetic media coverage. It generated pow­
erful images, the kind that television loves and that linger in your
mind: a small group of women, all in their 70s, walking together
in long camp dresses and new tennis shoes, a sensible accommo­
dation of old to new; an old man marching with his walker, sur­
rounded by chattering teenagers hoping to distract him from his
slowness and pain; parents fanning the hot, sleepy babies they
carried in their arms. These were some of the scenes that made
the evening news. But this march was more than a well-executed
protest. Named by participants "The Second Trail of Tears," it
was explicitly cast as a reenactment of an earlier, brutal, and in­
voluntary Trail of Tears that is a centerpiece of Yavapai history.

Trail of Tears 1875

Over a century earlier, in February 1875, about 1,400 Indians,
most of them Yavapai, began a long, brutal resettlement march
from the reservation at Camp Verde, Arizona, to the Apache res­
ervation at San Carlos, Arizona, some 200 miles away (Mariella
1983:96-99; Espeland 1992:266-69). This march was instigated
by a group of well-connected and corrupt contractors who sold
reservation supplies to the government. These contractors,
known as the Tucson Ring, were disturbed that the Yavapai at
Camp Verde were becoming too self-sufficient, thus cutting into
their profits (Mariella 1983:88-90; Bourke 1891:217-24; Bronson
1980:42). Through heroic efforts that included digging a 5-mile
irrigation ditch with sharpened sticks, buckets, and even spoons,
the Yavapai had managed to develop agriculture to the point that
they could almost feed themselves (Corbusier 1971:17) .3 They
had worked so hard to do so because, after having been forced
on the reservation in the first place, they were promised they
could remain at Camp Verde forever. Now, just five years later,
Ulysses Grant ordered their removal to the San Carlos reserva-

3 One eyewitness was so impressed by the Yavapais' labors that he called the "dig­
ging of that ditch by hand with every conceivable sort of implement ... worthy of a place
in the greatest annals of the west" (Corbusier 1971:17). W. S. Schuyler reported that irri­
gated crops grown by the Indians at Camp Verde were "as fine looking as any I have seen
in the Territory" and that the Indians understand they need to soon "become self-sup­
porting" (U.S. Department of the Interior 1874:299).
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tion, the mountainous Apache reservation where poor land
made fanning difficult and where the Yavapai would be a small
minority unable to even speak the language of most other in­
habitants.

The march lasted nearly two weeks. Despite the protests of
the Yavapai and their ally, William Corbusier, the camp doctor,
Commissioner Alfred Dudley conducted it with deliberate cru­
elty. Instead of waiting till wanner weather, he initiated it during
the cold winter months, when snow covered the mountains and
when rivers and streams were full. Instead of using horses or don­
keys, as the soldiers did, Dudley insisted: "They are Indians: let
the beggars walk" (ibid., p. 267).

We have four eyewitness accounts of the march. Based on
Dudley's account,john P. Clum, the Indian Agent at San Carlos,
reported that "the removal . . . was effected with comparative
ease and great satisfaction, nothing more serious occurring than
a fight among themselves while en route, in which seven were
killed and ten wounded" (U.S. Department of the Interior
1873:10). Corbusier accompanied the Yavapai on the march and
kept a journal of his experiences; he noted that the Army quickly
ran out of supplies (for the Indians) and how hard it was to bear
the noisy cries of hungry children. He noted that of the some 25
babies born during the march, some froze to death because their
mothers weren't given blankets or allowed to rest after childbirth
(Corbusier 1971:215).

Maggie Hayes, a child on the march, left her account:
We had to walk all the way. The soldiers had ponies to ride.
There was no road, very few trails. Many had no moccasins, but
those who did, gave them to others who needed them more.
Our clothing was tom to rags on the brush and cactus. With
bleeding feet, weary in body and sick at heart, many wanted to
die. Many did die. Rations were meager. It was winter time. We
were not allowed to take the time and strength to bury the
dead, and who would want to bury the dying? We waded across
many streams. The river was running strong. . . . We were
forced to cross the best way we could. Some of the weaker ones
washed away. (Bronson 1980:42)

John Williams described his grandmother's account of the
march:

The soldiers make them go straight over the mountains. The
people don't have a wagon or horses.... Just walk. My grand­
mother had babies, children to take along on that trail. ... One
old man, he carried his wife in a burden basket. That woman
was too old to walk; real old. Her husband is old, too. They
make it to San Carlos, but don't live very long there. Some of
them were real sick. The soldiers just poke them with the gun
to make them walk faster. But some of them just went down
and died. They leave them there, like dogs. Like killed flies
they leave them there.... It is winter. It is raining so there is
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lots of water in the rivers. But the soldiers make them cross....
My grandmother was sick after that. ... Maybe she was slow.
The scout hit her with a gun, right at the wrist. Her wrist was
crooked all the time after that. (Mariella 1983:96-97)

The Trail of Tears is a pivotal event in Yavapai oral history.
(Yavapai is not a written language.) A story all Yavapai know, it is
often told as a reminder of the senseless brutality of white man,
of the unreliability of promises government officials make, and
of the pain of losing your land."

In casting their protest march in 1981 as a reenactment of
this original Trail of Tears in 1875, the Yavapai were clearly em­
phasizing the parallels between their earlier forced resettlement
and their impending one. They were trying to convey-to deci­
sionmakers, politicians, and their neighbors-the deep cultural
and psychological importance of their land. They were also try­
ing to express their difference, their distinctiveness, in a dra­
matic, public way. But the second Trail of Tears was more than
an example of clever political strategy, an astute manipulation of
powerful images and symbols. This march was part of a complex
process of the symbolic reappropriation and reinterpretation of
their past, a process that was, in this case, stimulated and shaped
by law, by the NEPA.

The National Environmental Policy Act

In 1970, Richard Nixon signed NEPA into law. NEPA was a
novel piece of legislation with an enormous and largely unantici­
pated impact on federal policymaking. The stated goal of NEPA
was to make environmental quality a national priority by outlin­
ing a national policy on the environment." The act has three
main provisions: the first "substantive" section sets out a series of
environmental goals that should inform national policy; the sec­
ond section requires all federal agencies to establish procedures
for incorporating environmental issues into their decisionmak­
ing; the third section established a new Council on Environmen­
tal Quality (CEQ) to coordinate and manage federal environ­
mental efforts, including establishing the guidelines agencies
must follow to comply with the law. The novelty of NEPA is that

4 The Yavapai never considered San Carlos their permanent home and continually
expressed their wish to be allowed to resettle on their own land. Beginning in the late
1890s some Yavapai were allowed to leave the Apache reservation. Increasingly, they re­
turned home to find much of their land occupied by white settlers (Mariella 1983:99).
Finally, in 1903 Theodore Roosevelt established the current reservation at an abandoned
anny camp on a tiny portion of what had once been their homelands.

5 For a fuller discussion of the legislative history of NEPA, see Liroff (1976:10-35),
Anderson (1973:1-14), and Finn (1973); for detailed analyses of the effect of NEPA on
various federal agencies, see Taylor (1984), Caldwell (1982), Culhane (1990), Mazmanian
& Nienaber (1979), Espeland (1992:202-58), and Friesema & Culhane (1976). Since
NEPA has been widely imitated both locally and internationally, its influence extends well
beyond U.S. federal agencies (Rodgers 1990).
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the law did not rely on traditional strategies for bureaucratic re­
form which included changing the legislative mandate of each
federal agency or establishing a new, powerful regulatory agency
to monitor the environmental implications of all federal policy.
Instead, as Serge Taylor (1984:7) has pointed out, NEPA substi­
tutes analysis for reorganization. In his words, "Since the statute's
sponsors lacked sufficient power to change the decision premises
of all agencies directly, they tried to change agency policies indi­
rectly by requiring a different type of information to enter into
the decision-making process."

NEPA is perhaps best known as the law that requires federal
agencies to prepare Environmental Impact Statements (EIS) in
advance of any action that might "significantly affect the quality
of the environment." An EIS is subject to unusually specific pro­
cedural guidelines; broadly, the impact statement requires fed­
eral agencies to show that a "rational" decision procedure was
used to describe and evaluate the economic, social, and environ­
mental impacts of proposed policy for a range of alternatives, in­
cluding one plan to "do nothing." These alternatives then com­
pete with one another as a solution to some specified problem or
some set of goals.

NEPA guidelines require agencies to develop a set of alterna­
tives, predict their expected outcomes or consequences, and
specify the causal connections implicit in these predictions, in­
cluding the environmental "costs and benefits" of each alterna­
tive. An agency must evaluate these alternatives in light of how
well each meets its objectives and document that the public was
involved in these evaluations. Neither NEPA nor the procedural
guidelines for applying NEPA explicitly require that the catego­
ries for evaluating alternatives be made commensurate among al­
ternatives." The explicit comparison of the alternatives that
NEPA does require, however, has encouraged attempts to make
evaluative categories commensurate according to some, often
quantitative, index. Furthermore, while the legislation does not
force an agency to select the alternative that maximizes environ­
mental values, in part, because of the multiple objectives that
characterize many federal projects, the documentation of envi­
ronmental impacts that NEPA requires has prompted a greater
justification of the agency's final choice. Paradoxically, NEPA's
requirement (title I, sec. 102B) that "presently unquantified envi­
ronmental amenities and values" be incorporated into decision­
making resulted not in the proliferation of qualitative analysis

6 CEQ guidelines do require that "the agency should present the environmental
impacts of the proposal and the alternatives in comparative form, thus sharpening the
issues and providing a clear basis for choice among options by the decision maker and the
public." S. 1502.14. Also, environmental effects and values must be identified in "ade­
quate detail so they can be compared with economic and technical analysis" (S.1501.2,
CEQ, 1978). See Schnaiberg (1986:316-61) for an interesting critique of the impact as­
sessment process.
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but in a tremendous surge of research on how to quantify previ­
ously unquantifiable entities."

NEPA turned out to be an instrument of radical administra­
tive reform (Caldwell 1982:51-74; Taylor 1984). NEPA-induced
reform did not always occur quickly or uniformly (Andrews
1976:150-51; Liroff 1976:74-141), but for many agencies (in­
cluding the Bureau of Reclamation), compliance eventually
meant completely overhauling their existing decisionmaking
procedures." Although NEPA's stated goal is to promote policy
to improve the environment, it only requires that agencies docu­
ment that their decision procedures comply NEPA's guidelines
for impact statements." In effect, NEPA tries to accomplish sub­
stantive goals with procedural means. Some have argued that this
reliance on procedure has limited NEPA's effectiveness in achiev­
ing substantive goals of environmental protection and improve­
ment. For example, Andrews (1976:157) wrote:

A central and crucial characteristic of the NEPA mecha­
nism was its dependence upon procedural instruments for the
achievement of substantive policy goals. This is characteristic of
legal formalism. Such instruments have strengths, chief among
which is the sensitivity of both agencies and courts to proce­
dural correctness in the administrative process; but they also
form important limitations. Chief among these limitations is
their inability to directly change either the agencies' decisions
or the makers of those decisions.

In this sense, the gap between procedure and goals embodied in
NEPA reflects the tensions that Max Weber described between
value rationality and formal rationality.

After NEPA was enacted, the bureau was forced to prepare an
environmental impact statement analyzing the social and envi-

7 For example, as early as 1973, a report on the status of the development of envi­
ronmental indices (all quantitative) wasprepared for HenryJackson's Senate Committee
on Interior and Insular Affairs. The lack of adequate environmental indices was cited as a
serious impediment to implementing NEPA, particularly in regard to the CEQ's duty to
monitor and report annually on the state of the environment (Curlin 1973:vi, 3). Indices
for air quality, shifts in land use, recreational resource, and noise pollution are among
those described in the report. After enactment ofNEPA, many manuals were prepared by
both agency personal and hired consultants with directions for measuring and quanti­
fying such elusive concepts as "quality of life" and "social well being" or even the "visual or
aesthetic quality" of an area. See, e.g., Fitzsimmons et al. 1977.

8 See, e.g., Serge Taylor's (1984) careful analysis of the effect of the law on the
Anny Corps of Engineers and the Forest Service. Of course, NEPA's effect was not limited
to administrative reform. NEPA is noted for helping to galvanize and sustain the modem
environmental movement. In John Walton's (1992) intriguing analysis of the 80-year
water war between Owens Valley and Los Angeles, he shows how NEPA provided a timely
new weapon that ultimately helped to revive local rebellion and transform it into a social
movement.

9 The law also required that an impact statement be made public and that its
preparers formally solicit and respond to feedback about their findings; this public scru­
tiny, in conjunction with the court scrutiny generated by lawsuits, was a way to ensure that
information portrayed in an EIS could be used by others to challenge a decision they
disliked.
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ronmental consequences associated with the proposed dam.
Orme Dam was part of a controversial and expensive plan to
bring Colorado River water to central Arizona. This project,
known as the Central Arizona Project and first proposed in 1944,
consisted of an elaborate series of dams, pumps, and aqueducts.
Since the bureau had been promoting, studying, and repack­
aging the Orme Dam for more than 40 years, it is possible to
track, in the documentation, the changes that resulted from
NEPA (Espeland 1993). One of NEPA's most obvious effects is
that the law is directly responsible for forcing the bureau to even
consider the consequences of the dam for the Yavapai. Before
NEPA, during the first 30 years of developing and promoting
Orme Dam, the bureau never formally acknowledged that the
Yavapai were even relevant to the decision. Although numerous
reports and studies had been prepared on the project (which,
after repeated attempts, was finally authorized by Congress in
1968), the Yavapai literally do not show up in any of these docu­
ments and are not acknowledged as relevant to the decision. Nor
are the Yavapai mentioned in the first EIS prepared on the Cen­
tral Arizona Project in 1972. It was only after the bureau learned
that the EIS represented a new and potent weapon for environ­
mental groups and, when the courts forced the agencies to hire
new kinds of employees to prepare them, that NEPA was taken as
something other than a minor legal loophole to be plugged. As
one seasoned manager told me: "How were we supposed to know
that this law would matter? That it would be any different than all
the other laws they keep passing?"

This realization of NEPA's significance was a gradual and
contested process within the bureau. For example, the first EIS
that dealt exclusively with Orme Dam was written in 1976-the
first time the bureau included any analysis of the dam's conse­
quences for the Yavapai. This analysis, conducted by external
consultants, concluded that since the Yavapai had been subjected
to forced relocations in the past, and since they had somehow
survived, Yavapai culture possessed strong "survival elements"
and that the tribe was likely to survive the threat posed by Orme
Dam. Needless to say, this was a controversial interpretation of
Yavapai history and culture. One consequence of this EIS was
that it helped to galvanize organized opposition to the dam
among members of the Yavapai community and their supporters.

Rational Decisionmaking as a Response to NEPA

Partly because of the controversy generated by the 1976 EIS
(which the bureau later rescinded), a new study was launched in
1978 to evaluate a series of plans for providing Phoenix with
more flood protection and an improved water supply. This study
was the largest, most expensive, and most complicated one the
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bureau had ever conducted. Hoping to buy time and provide a
forum where political consensus might emerge, the bureau in­
tended the study to be a test case for its new procedures for com­
plying with NEPA and the new Principles and Standards issued
by the Water Resources Council. The study would culminate in
the requisite EIS and planning documents and in what most par­
ticipants hoped would be a decision about Orme Dam that would
finally stick.

Those in charge of designing and managing the formal inves­
tigation were a group of newer, nontraditional personal the bu­
reau had been forced to hire after NEPA-planners, sociologists,
biologists, decision experts. The distinguishing feature of these
employees was that they were not engineers in an organization
that had been dominated by engineers since its founding in
1902. This group was in a difficult spot; its members were
charged with resolving the seemingly intractable conflict over
Orme Dam and with the arduous task of implementing NEPA in
an agency that was, to put it mildly, hostile to the law; all this
while simultaneously carving out for themselves some base of au­
thority and autonomy within the organization.!? They responded
by invoking science and rationality in interpreting NEPA.

While NEPA does not require that environmental impacts be
quantified, one pressing concern for managers was how to mean­
ingfully incorporate and integrate the diverse information re­
quired by NEPA, data they believed was crucial to making a good
decision. In the past, information that was hard to integrate or
quantify or that was detrimental to dam-building was often sim­
ply excluded from decisions, a response now prohibited by
NEPA. To resolve the problem, this group became convinced
that an explicitly rational decision framework, based on rational
choice models developed in economic and cognitive theory,
would improve the quality of the bureau's decisions and restore
public confidence in the bureau's legitimacy.

In addition to integrating various kinds of information, advo­
cates believed that these models could help make bureau deci­
sions more democratic. These flexible models for incorporating
and integrating public preferences could transform often vola­
tile, chaotic "public participation" into a rigorous, retrievable,
and scientifically defensible system. Although NEPA required
agencies show that the public was informed of and involved in
the decision, "public involvement" within the bureau was initially
an ambiguous and controversial idea. The 1976 Orme EIS was a
public relations nightmare, succeeding mainly in mobilizing op­
position to Orme and raising public doubts about the bureau's
capacity to conduct a rigorous, impartial investigation. Advocates

10 For a more detailed account of the political controversy surrounding this deci­
sion, and the motivations and influence of this group in interpreting NEPA, see Espeland
1992:202-58.
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argued that the adoption of their procedures could improve the
bureau's public credibility by expanding the public's role in the
decision and by relying on scientifically established procedures
for rational decisionmaking. As one planner put it, the bureau
"wasn't doing public service properly. They weren't providing the
kind of information people needed to arrive at a decision. What
was needed was to step back and conduct an objective, scientific
analysis .... We needed a strong public involvement process to
support the study."ll

The framework used in the investigation was partly dictated
by federal regulations and partly by the desire of some groups
within the bureau to adopt a formal rational decision model. Part
of this framework's appeal was that it could document to a wide
range of relevant audiences-to opponents, other federal agen­
cies, and especially to the courts-that (1) certain kinds of infor­
mation, among them public preferences, were included; (2) that
alternatives were carefully considered; (3) and that the decision
procedures were "rigorous," "objective," and "fair." While the de­
tails of the decision framework are too complex to be easily sum­
marized, two characteristics are especially pertinent to how the
interests and values of the Yavapai were portrayed: how different
impacts were made commensurate and the consequentialist
causal logic underlying the framework.

Rational choice models are premised on the assumption that
in order to make careful comparisons among alternative plans
for accomplishing some goal, it is necessary to make the compo­
nents of choice commensurate, to create a common metric that
is the basis for displaying differences in magnitude among the
relevant decision factors. Commensuration in rational decision­
making requires that the separate dimensions of value be inte­
grated via trade-offs, in a deliberate balancing of competing
claims of values. Price and utility are two metrics that are often
used; in policy decisions, cost-benefit analyses are a common
form of value integration. Embedded in this logic is the assump­
tion that all value is relative: that the value of something can only
be expressed in terms of its relation to something else. This form
of valuing denies the possibility of "intrinsic" value, "priceless­
ness" of any absolute category of value. Commensuration presup­
poses that in deciding something, transforming the relevant in­
formation into this form does not alter its meaning in ways that
are detrimental to deciding. Rather, the parsimony conferred
from commensuration improves clarity and rigor.

11 The position of these advocates provides a vivid illustration of Theodore Porter's
(1992a, 1992b) argument that quantification generally and formal, quantitative decision
technologies in particular are best understood as responses to charges of arbitrariness
and partiality and to pressure for increasing democratic openness. He writes (1992a:30):
"Quantitative rigor is most valued when there is a political need of its odor of objectivity,
as a defense against suspicions of ideological bias or, worse, corruption." In his view,
quantification is often a sophisticated procedural response to a set of political problems.

https://doi.org/10.2307/3054026 Published online by Cambridge University Press

https://doi.org/10.2307/3054026


1160 Legally Mediated Identity

Various methods for commensuration were used in compo­
nents of the analysis. For example, in the economic impacts of
the proposed plans, impacts were expressed as prices in a cost­
benefit analyses; in the public value assessment, people's prefer­
ences were expressed as a number derived from a multi-attribute
trade-off scheme. The social analysis culminated in a "Social Well
Being Account" where the cumulative social impact of each plan
was expressed numerically. This required that all the social im­
pacts, ranging from the forced relocation of the Yavapai to the
reduction of floods to the forced relocation of a small portion of
a non-Indian population, be made commensurate through a rat­
ing and weighting scheme.

The Yavapai View of Land

Viewing value as something that is fundamentally relative is at
odds with how most Yavapai understand and value their land. As
is true for many Native Americans, land is an integral feature of
Yavapai understanding of their culture. It is the basis of a com­
plex relationship that they describe as "participating with the
land." Members believe that being Yavapai involves having a spe­
cial relationship to this land and that this relationship can only
be had with the land that generations of their ancestors also "par­
ticipated in" and fought to preserve. Their relationship to land is
an important component of their collective identity as Yavapai,
and it is also an important feature of how individuals understand
themselves. One's relationship to land is intimately felt and hard
to express. One young man explained it this way:

It's kind of hard to put into words because you're born in this
place and you feel a part of this place. It's kind of ingrained
into you. like you've been around this area for a long time. I
don't know, it just becomes part of you. There's no real divid­
ing line that separates you from [the land], that says that you
don't belong here. It's just there.

The land provides a sense of continuity for the Yavapai, and its
psychological significance is linked to its historical significance.
Knowing that one's ancestors lived, died, and are buried on the
same land provides residents with a tangible link to the past. One
woman told me: "Most of [my relatives] lived here; they died
here. Most of my relatives, they came and some of them have
died here, and those that are being born, they won't be able to
participate in this land" if Orme is built. Another resident told a
reporter: "God gave this land to us. God promised this land to
the Yavapai. He promised no other land. We have always been
here, since God made us people. Where would we go? Our ances­
tors still live here" (Arizona Republic, 12 Dec. 1981, p. 6).

The Yavapais' relationship to their land helps to define them
as a people and as individuals. They believe that their land is
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unique and intrinsically valuable, just as people are unique and
intrinsically valuable, and that the value of land cannot be ex­
pressed as a commodity, or as somehow commensurable with
other valued things. For the Yavapai, Orme Dam threatened
their identity and the loss of their land represented cultural ex­
tinction. In trying to derive a price for their land, the bureau was,
in effect, creating a market for their "selves." As Norman Austin,
the tribal chairman put it, "if that Orme Dam goes through, my
people will be no more" (Christian Science Monitor, 14 Oct. 1981,
p. 14).

Selection, Distortion, Silence: The Politics of Framework

Although the Yavapai did not use these terms, their land was
to them an incommensurate value, and money or other land, re­
gardless of the amount, could not capture its value or compen­
sate for its loss. To the Yavapai, it was absurd and immoral to try
to attach a price to land and to their culture, to, in effect, "sell
their mother." Their land was an incommensurate value, and
nothing else would represent its value or compensate for its loss.
The decision models developed by the Bureau of Reclamation,
however, could not accommodate incommensurable values and,
as a result, subverted the symbolic boundaries that the Yavapai
drew around their land and their heritage, boundaries that de­
fined these as intrinsically valuable.

Another pattern imposed by the decision framework was that
impacts were "measured" on the basis of the consequences ofvar­
ious alternatives. Information is organized according to a causal
logic that tracks changes in future states of affairs. The conse­
quentialist logic underlying the decision model makes it very
hard to talk about issues that are not easily reduced to causal
language. For example, the consequentialism underlying the bu­
reau's rational choice procedures cannot accommodate history
in any meaningful way. It is hard to incorporate the significance
of history in spelling out its consequences in causal terms for fu­
ture impacts or a future state of affairs. 12 History cannot be used
as a decision "factor" because it does not reflect impacts in a fu­
ture condition. The significance of historical events does not
"change" for each alternative in future states, regardless of how
one feels about the indeterminacy of historical texts or the inevi­
tability of reinterpretation. Events of the past cannot be used to
measure or project the changes in future states of affairs that the

12 Two common characteristics of history make it especially hard to meaningfully
incorporate within a rational choice framework: history often emphasizes the idiomatic
properties of periods and events, and it is often written in a chronological or a narrative
form. Designating something as unique is impossible within a commensurated frame­
work, and the significance of sequence is obliterated by the reduction of context to dis­
crete factors.
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proposed alternatives would cause. It is theoretically possible to
incorporate the historical significance of the Yavapai by simply
attaching a higher price to land or to assume that the factors
used to represent the present condition somehow reflect the cu­
mulative impacts of history. This is, however, an abstract, ob­
scure, and almost uninterpretable representation of history. In
practice, it does not communicate what most Yavapai believe is
important to know about them.

For the Yavapai community, it was not simply their land or
their lifestyle that was at stake but their ability to survive as "a
people." The Yavapai understand themselves as a unique cultural
group with a distinctive history. For them, the "cost" of losing
their land extends back to the sacrifices of their ancestors and
the legacy they fought to preseIVe and pass on. For the past 150
years, Yavapai history is largely a history of a people resisting
forced relocation, of trying to stay with their land.!" While virtu­
ally all Native American peoples have been forced from their
land, what is remarkable about the Yavapai is how persistently
they have had to defend against resettlement and the extraordi­
nary costs they have born. The Yavapai are highly conscious of
this heritage. Their bitter experience with actual and attempted
forced resettlement, beginning when the U.S. Anny tried to
starve them onto reservations in the 1860s, to the Onne struggle
in the 1980s, are central features of the oral tradition of the
Yavapai. As one man put it:

Sometimes when I think at night, tears come into my eyes when
I look back on history, how my people were treated, how my
land was taken. Today that land is worth billions. But to the
Indian it is worth more than that. It was their home, where they
were told to live by the Great Spirit. Our ancestors were slaugh­
tered [here]; they look down on us with tears in their eyes and
they say "Stay with it. Stay with it." We will stay with it.

A woman said:
This really is our home. This is where our ancestors lived.
Where my great-grandmother lived and died here. And she
told my grandfather before she died, she said: "Don't ever let
them take this land away. Hold on to it." So we're trying our
hardest to hold on to this land.
Losing the land that their ancestors fought so hard to pre­

serve would mean betraying the ancestors' struggles and wishes.
This sense of failure would be painful and profound. This "cost"
would also extend to future generations who could not be
Yavapai as a result of their contemporary defeat.t"

13 For a more detailed account of Yavapai history and how it shaped present condi­
tions, see Mariella 1983, Khera 1978, and Espeland 1992:259-320.

14 At best, in the 1981 Social Assessment, the Yavapais' history of forced resettle­
ment and resistance to resettlement was briefly described; this history was used to justify
the large weight give to the significance of the land for the Yavapai, to help explain pre­
dictions about the negative impacts of relocation for them, and to justify the significance
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The exclusion of history does not affect all the interest
groups equally in this decision. The ahistoricity of the decision
procedure biases the presentation in ways that harmed the
Yavapai more than other parties. The Yavapai believed that the
exclusion of their history from the framework fundamentally mis­
represented the stakes of the decision for them, since past injus­
tices and broken promises were not explicitly part of the decision
calculus. Ignoring Yavapai history meant excluding relevant in­
formation about which most white people knew little, or held
wildly distorted views-the Hollywood version of the "Apache"
wars; it was also information that was uncomfortable for white
people to confront. Yavapai residents felt that the exclusion of
their history made their relocation seem more comparable to re­
location of white residents.

More fundamentally, Yavapai history helps define for them
their uniqueness, including their unique relation to the land. In­
attention to this history fosters or perhaps even ensures the fail­
ure to grasp this relationship. The exclusion of Yavapai history
from the decision also left a silence that others felt free to fill
with their own distorted versions of the past. Some Orme sup­
porters disputed the distinctiveness of the Yavapai and their spe­
cial claim to the land at Fort McDowell. In doing so, they were
trying to minimize the effects of the forced relocation.

To discredit Yavapai claims, some supporters of Onne Dam
deliberately misrepresented Yavapai history. For example, in
1975, an editorial ("Heap Big Offer") in Arizona's largest, most
powerful newspaper exhorted the Yavapai to accept the govern­
ment's "generous" offer for their land, writing:

[T] here is bound to be opposition from those who automati­
cally assume that the white man mistreats the red man. As a
matter of fact, despite lamentations to the contrary, the Me­
Dowell Apaches!" are not being driven off their ancestral lands.
The tribe itself is not an ethnological entity, having been
formed by stray Mohaves and Apaches a relatively short time
ago .... They would not live astride the Verde River if the U.S.

of the Indian relocation as a component of the study. This historical narrative merited
only a quick mention in the social analysis. It appeared only in the final social report
(which elaborated the findings presented in the EIS), a document, unlike the EIS, that
was not widely circulated. No mention of Yavapai history was made in the EIS or in the
most widely circulated briefing documents. Nor did it appear in the overall summary of
the social analysis of the alternative plans that, in its quantified form, merely compared
Indian relocations with non-Indian relocations, and weighted these for each of the desig­
nated alternatives. At worst, in the 1976 EIS the details of Yavapai history were ignored
and past resettlements were used to defend the potential of the Yavapai to survive another
forced resettlement.

15 This was a sensitive issue for the Yavapai since they have been persistently and
strategically mislabeled as "Apache" or "Apache-Mohave" by the federal government for
more than a century, with terrible consequences. Being mislabeled "Apache" meant that
white settlers and the military were more likely to kill them, since killing an "Apache" had
been considered a civic act (Khera 1978:2); it also made it easier to justify their forced
resettlement to the "Apache" San Carlos reservation.
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Government hadn't given them this land ... in 1891. Actually,
the original tribesmen volunteered to give up their natural no­
madic life as hunters and raiders in order to take advantage of
the government offer. (Arizona Republic, 25 Aug. 1975, p. 8)
None of this is true. The "McDowell Apaches" were not

Apaches nor were they some mixture of "stray" Mohaves and
Apaches. White settlers were responsible for this misnomer. The
Yavapai language is related to the Yuman family of languages
(the Apache language is a member of the Athapaskan or Dene
family of languages; Khera 1978:2). The first documentary evi­
dence of Yavapai living in the area comes from the 16th-century
diaries of Spanish explorers. The Yavapai entitlement to this land
was documented historically and legally established in 1965 dur­
ing formal land claim proceedings (Schroeder 1974, 1982). The
Yavapai "volunteered" to move to a federal reservation only after
they had been starved and slaughtered into submission by the
U.S. Army. Such deliberate attempts to misrepresent their past
angered and mobilized the Yavapai community; for many white
readers, however, such accounts were all they knew about Yavapai
history.

The framework's neglect of history also meant that the cumu­
lative consequences of past government policies on the reserva­
tion were ignored. For nearly 80 years, the government refused
to aid or even allow the Yavapai to develop the reservation in
anticipation of their imminent resettlement. This meant that
while white settlers and other reservations were receiving funds
to develop water or agriculture, the Yavapai were prevented from
developing their land and its resources. This relative lack of de­
velopment was then used by Orme supporters to argue that reser­
vation land was being wasted by Indians who were unwilling or
unable to develop it. The overall effect of excluding history in
the decision framework was to make it easier to justify the bu­
reau's proposed project by minimizing the significance and dis­
tinctiveness of the Yavapai cultural heritage, the importance of
understanding land as incommensurable, and the extent to
which, in the past, white people's gains have been at the expense
of indigenous people.

Another pattern stemming from the consequentialist logic in­
forming the decision models was the exclusion of ethical con­
cerns. It is difficult to capture moral dilemmas in consequential­
ist thinking since it is hard to ascertain how morality implicates
future states in any direct, causal sequence. Yavapai leaders ar­
gued that the decision they confronted was ultimately a moral
decision. One man described the taking of Indian land by force
as "the white man's original sin." But "how many times can one
commit original sin?" he asked. ''You still come to take our land
by force-over and over and over. And now, you come again"
(Casserly 1981:10). The legacy of broken promises that had long
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characterized their relationships with the federal and local gov­
ernments was a moral issue that many Yavapai believed could not
be extricated from this particular decision. For example, in the
executive order signed by Theodore Roosevelt creating the reser­
vation, the Yavapai were promised that they would never again be
forced from their land. As one Yavapai man put it:

The President told us we could live on this land forever. The
white man keeps trying and trying to break that promise.
Doesn't that matter? Where in all these studies do they say ''You
shouldn't break a promise?" Where? You tell me.

The Yavapai argued that it was wrong for the government to
violate another promise to the Indians, but this type of concern is
difficult to address in the rational choice framework, since this
model emphasizes evaluating choice based on the consequences
of specific, projected action. It is difficult to discuss the implica­
tions of breaking yet another promise to the Indians in causal
terms, in how this "wrongness" will alter future states. The result­
ing pattern is that the moral implications of the policy were not
formally addressed in the decision documents. Some Yavapai
leaders argued that the exclusion of these ethical issues distorted
the stakes of the decision for them.

Fairness in the distribution of costs and benefits is another
moral issue that was neglected within the rational procedures
employed. There are usually clear winners and losers in public
choice, since those who bear the costs often do not enjoy the
benefits. Although fairness was a common theme in public dis­
course about the dam, within the context of the decision proce­
dures there was no formal way to represent its distributive effects.
Like broken promises, "fairness" is hard to capture in consequen­
tialist terms.

TIle consequentialist logic of rational choice models is poorly
equipped to incorporate symbolic values and systematically ex­
cludes these from the decision framework. Just as it is difficult to
make causal connections based on moral principles, it is also
hard to show how the symbolic significance of something impli­
cates future states. The symbolic significance of the incommensu­
rability of land, of the cultural boundary that the Yavapai draw
around land and the other features of their culture they believe
to be intrinsically valuable, cannot be captured in consequential­
ist terms. Incommensurable categories are a specific form of
boundary, often signaling which classes of things or ideas have
special symbolic value. Furthermore, the belief in the incommen­
surability of some categories may also provide people with signals
about how use to or interact with those things, ideas, or people
(Raz 1986:345-53).

Part of the stakes in making incommensurate qualities com­
mensurate is that the symbolic logic of incommensurable bound­
aries is undermined. Although boundaries we define as incom-
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mensurable help constitute some of our most cherished cate­
gories, their symbolic significance largely transcends our capacity
to "measure" their "empirical" impact. Often, what has symbolic
significance is the very judgment that something is incommensu­
rable. A belief in incommensurability may, itself, be a qualifica­
tion for having certain kinds of relationships. For example, be­
lieving that friendship cannot be bought or that each child is
unique is, in a way, a prerequisite for entering into relations as
friends or parents as they are socially defined. The philosopher
Joseph Raz (1986:345-53) calls such categories "constitutive in­
commensurables." They are beliefs attached to institutions or
forms of life, and their symbolic significance derives from social
conventions and contexts that sustain their meaning. For the
Yavapai, land was a constitutive incommensurable, for it was a
belief that was closely linked to one's capacity to be a Yavapai.

The distortions that emerge from the bureau's rational pro­
cedures stem not only from what it excluded but also from the
kind of information that was included and the form it was given.
For example, the discrete factors that were used to express the
consequences of the proposed alternatives resulted in an artifi­
cial compartmentalization of Yavapai culture; the unity and the
integrity of the impacts are not captured, and there is no mecha­
nism other than simple quantified aggregation for expressing the
interrelatedness of how the Yavapai experience their land and
their culture. Carving up impacts into discrete, imposed catego­
ries or components is a forced fragmentation that minimizes the
pervasiveness and cumulative experience of the impacts. Some
Yavapai also believed that the often overwhelming complexity of
the decisionmaking procedures distracted people from the real
and relatively straightforward stakes of the decision. As one elder
expressed it: "White men like to count things that aren't there.
We have a way of life that will be destroyed if that dam comes
through. Why don't they just say that?"

For the Yavapai, the inability of the rational choice frame­
work to accommodate ultimate or incommensurate values made
it an inaccurate, even a dangerous, representation of their inter­
ests. Since the models do not permit incommensurate values,
they cannot capture the value of land and the value of a way of
life. The Yavapai critique of this distortion was not couched in
the often opaque language of rational choice theory but in vivid,
practical terms. They argued that land and money were not, for
them, comparable, and that money was an inappropriate expres­
sion of value. How could something that is sacred be given a
monetary value? they would ask. As one of their leaders told a
reporter: "We cannot compromise our principles, our birthright,
our integrity. How do you negotiate honor? We will never negoti­
ate" (Casserly 1981:5). The inappropriateness of doing so was
something they were unable to explain to many other partici-
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pants. Their refusal to negotiate on a price for their land was
often misinterpreted by some bureaucrats and politicians as a
bargaining strategy.

In transforming what is, for some group, an incommensurate
value into a price, as was done in the bureau's benefit-cost analy­
sis, or into some weighted value summarizing the social impacts
to the tribe, as was done in the social analysis, or as a component
of a preference function, as was done in the public values assess­
ment, the "cost" or "value" represented bore almost no relation­
ship to the impact the tribe would experience. The very expres­
sion of value given the Yavapai land and culture was a
contradiction of that value. Obviously, if participants view these
procedures as distorting their values or interests, and if these dis­
tortions influence the outcome of decisions, they clearly matter.
When the "costs" of a proposed policy are obscured or when they
are expressed inappropriately, at the crudest level decisions are
made with "bad" information; such distortions, however, may be
important in other ways as well. They may influence how political
debates are structured, who is allowed to participate in decisions,
and who is granted authority to speak on behalf of affected par­
ties.!"

The Yavapai were angered at how their history was misrepre­
sented in the long struggle over Orme Dam. They were also
weary of having to publicly defend the uniqueness and signifi­
cance of their community against powerful interests who wanted
their land. They understood, all too clearly, how politicized their
difference had become. Their very understanding of themselves
as a unique cultural group already presupposes a self-conscious­
ness and scrutiny that reflects the challenges they have faced and
the mediating structures that have shaped their encounters with
the government and with other settlers. Culture that is not ques­
tioned, compromised, or compared does not require a label; it is
taken for granted and does not demand the articulate descrip­
tion and defense that the Yavapai have been forced to provide.
For the Yavapai, NEPA granted an unprecedented opportunity
for inclusion; however, since they could not control the terms of
their inclusion, NEPA also required them to provide yet another
defense of their difference. This time, their defense was shaped
in reaction to the conceptions of rationality, the limitations of

16 For example, the use of these models requires that the important parameters of
choice be dictated by decision experts; the causal predictions made about the future im­
pacts of alternatives must be defensible according to some external source of authority
and are typically made by credentialed experts. This illustrates one of Foucault's most
general points that a pervasive, taken-for-granted feature of modem thought is its elabo­
rate specialization and ranking according to criteria of "scientificity" that makes local
forms of knowledge or practical reason less relevant, less applicable, and inferior. Within
this decision framework, Yavapai authority, based on practical reason and personal expe­
rience, becomes less salient and less valued as the authority of experts becomes both
more dispersed and specialized.
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consequentialism, and the partiality of science that framed the
investigation.

One consequence of this defense of themselves and their
land, however, was a heightened sensitivity, appreciation, and re­
interpretation of what m.ade them Yavapai. Being continually
placed in the unusual position of having to define what makes
them a unique people with ancestral rights to their property
made them sensitive to attempts to make their concerns com­
mensurate with that of other parties in the decision. Their re­
peated and protracted struggles with the government required
them to construct a portrait of themselves in categories that
made sense to them, that would privilege their experience and
authority, and that were defensible and stable and sturdy enough
to withstand intense scrutiny.

The Yavapai community, because of past experience, dis­
trusted the government's ability or willingness to represent their
interests in "neutral" terms. As the tribal president told me, "We
know that government studies are always slanted in their favor."
Theyalso disagreed with the categories used to represent their
interests, knowing that these were "white man's" categories,
which would not serve them well. Many also suspected that even
if the formal study supported their position, its findings would be
ignored. This distrust and disapproval did not lead to them boy­
cotting the formal study, however, since they recognized such a
strategy as too risky. Most residents agreed to cooperate with the
formal study, allowing themselves to be interviewed at length and
letting strangers come to the reservation to participate in com­
munity events. But their distrust did, I think, greatly influence
their response to the proposed plan. Instead of relying on the
study to represent their views and interests, the Yavapai continu­
ally resorted to other, external political means of making their
position known and trying to affect the outcome, and the strate­
gies they adopted reflected their understanding of the political
importance of defining and asserting their difference. In effect,
the Yavapai reasserted the political nature of what experts, in im­
plementing NEPA, had tried to make technical.

The community took great pains to publicize and explain
their difference, their otherness, to other groups and to the me­
dia. While relying on well-known techniques of protest, they
adapted these in ways that highlighted their distinctiveness. The
reenactment of the Trail of Tears is one poignant example of
this. This march was a dramatic reinsertion of their history back
into the decision; it was a vivid public and symbolic expression of
their cultural and historical distinctiveness, from the style of pray­
ing that launched the march to its culmination with a bark scroll
designed to subvert normal bureaucratic practice. The genre, the
protest march, was a familiar part ofAmerican politics and so was
accessible and interpretable to white audiences. Cast as a reenact-
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ment, it was also the public assertion by the Yavapai of the con­
tinuity of both their oppression and their culture. It was a sym­
bolic response (where symbolic value had been systematically
excluded) to the question of cultural continuity posed by power­
ful white opponents who assumed that continuity was the prem­
ise of cultural authority.'?

In the end, the Yavapai and their supporters prevailed. In
1981, Secretary of the Interior James Watt made the final deci­
sion not to build Onne Dam. An alternative policy was adopted
under which, instead of a confluence structure, an existing dam
would be raised, another dam would be replaced, and a new dam
would be built at a different site.!" This decision surprised many
people and was considered a huge victory for the Yavapai com­
munity. Each year, near the anniversary of Watt's decision, the
community celebrates with a joyous pow-wow commemorating
their struggle and their success in stopping the dam.

The long and painful history of Yavapai efforts to stay with
the land has irrevocably changed its meaning for them and their
understanding of their relationship to it. As one man told me:
"What we have, who we are, is something we have fought for, and
in the fighting we have learned about ourselves, our heritage,
and what these mean to us." As a result of having to spend years
explaining to others their special claim to their land, of self-con­
sciously taking stock among themselves about the content and
meaning of their culture and their collective identity, of develop­
ing new and more elaborate explanations of their attachment to
this place, their appreciation has deepened and their explana­
tions of their difference have become more self-conscious, more
articulate, and more institutionalized.l?

The community has changed in other ways as well. I am told
that some residents feel a renewed sense of pride in their heri­
tage and greater sense of their political efficacy. There is a
greater importance and pride associated with knowing Yavapai
history, which now includes the "Orme Victory," as it is known.
The community is planning to make films and videos about their

17 As Victor Turner (1974:60-155) has argued, the relations among symbols and
process are complex, reflexive, and dynamic. Social action acquires form through its asso­
ciation with symbols and metaphors, and once this association has been made, the inter­
pretation of the symbol and the structure of action is permanently transformed. Once
Miguel Hidalgo seized the Virgin of Guadalupe and once Thomas a Becket refused to
relinquish the cross he carried before his inquisitors, the path of insurrection was irrevers­
ible and the script of martyrdom was irresistible. For the Yavapai, once history has been
symbolically appropriated for political struggle, as the reenactment did, it forever changes
both the meaning of the symbol and the interpretation of the event.

18 Note that if NEPA had not forced the bureau to prepare a range of alternatives,
this compromise would not have been devised. Orme Dam would surely have been built
had there been no acceptable alternative.

19 For example, brochures explaining "Why We Celebrate" are available for tourists
who attend the annual pow-wowsand a new commemorative T-shirt is designed and sold
each year.
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struggle to preselVe their land "so that young people will appreci­
ate what we've had to do to keep it and why it means so much to
us." Just two years ago, the community organized another very
effective political protest concerning the Indian Gaming Law
that included barricading FBI agents and equipment when they
attempted to raid the reservation casino. This dramatic protest
was publicized nationally, and its participants believed that their
experience during the Orme struggle helped to provide not only
the skill but the sense of efficacy and courage needed to attempt
this daring action. As the tribal president recently told me,
"[When] the government raided the reservation for gaming
equipment, we fought and prevailed. Our experience with Orme
helped us realize that we're going to lose something which is a
great benefit to the Tribe. We had no recourse or leverage to
work with so we fought and won." Now, Yavapai identity includes
a sense of being political and being effective.

The Yavapai struggle to stop the dam generated broad pub­
licity for the community; as a result, Yavapai residents became
adept at granting interviews and giving speeches, and they gener­
ally became more experienced and sophisticated political actors.
Their political significance is now recognized beyond the reserva­
tion as well; politics on the reservation is accorded a new signifi­
cance and is now seen as legitimate "regional news." Reservation
events that in the past would never have been mentioned in the
news are now routinely covered. The accomplishments of the
Yavapai community have also inspired other native groups. Law­
rence Aschenbrenner, an attorney with the Native American
Rights Fund, said of their struggle (Blundell 1981:35):

It's pretty amazing. All sorts of well-intentioned people told the
Yavapai they were sticking their heads in the sand, that if they'd
just negotiate, they could make a heck of a deal. The $33 mil-
lion was a tentative bargaining offer, really. What these people
have done is an example to other tribes who can now say, "By
God, if we get together and don't give up, we can win too."

Conclusion: Power and the Legal and Bureaucratic
Construction of a Subject

One common approach to studying law is to understand it as
a potent form of ideology, as a set of ideas and practices that
support the interests of a dominant group at the expense of
some subordinate group. Just how, or by which particular
processes, law serves the interests of the powerful has been the
subject of extensive scholarship and debates. Law has been inter­
preted as a legitimating myth for particular political structures
(Scheingold 1974:13-22). Another view, perhaps best illustrated
by Anatole France's famously ironic observation that law's "ma-
jestic impartiality forbids rich and poor alike to sleep under
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bridges, to beg in the streets, and steal bread" (quoted in Hunt
1976:184), challenges its universalistic pretenses. Since Marx, law
has been analyzed for how it serves particular interests byobscur­
ing important differences in its universalist claims. Another way
that law reproduces inequality is that it may ignore the needs and
claims of the poor and the less powerful who are unable to mar­
shal the resources necessary to assure that laws addressing their
concerns are enacted and enforced. Law has also been analyzed
for how it has created structures that provide unequal access to
experts, information, or to 'justice" (Cappelletti & Garth 1978)
or for making it hard for those who wish to practice public inter­
est law to sustain their ideals (Granfield 1992). Others have
shown how the legal profession is deeply stratified in ways that
ensures that the most privileged practitioners serve the most
powerful clients (Heinz & Laumann 1982). Sometimes debates
about the ideological significance of law focus on explaining the
relative autonomy of law, the extent to which law is or is not in­
dependent of the influence of powerful groups of actors.s? For
example, E. P. Thompson (1975:263-68) argued that if law is to
function as effective ideology, it must rely on standards of univer­
sality and equity and at least appear just and independent of
"gross manipulation." Law, in acquiring distinct forms and rheto­
ric, will occasionally inhibit power and protect the powerless, and
thereby reproduce its legitimacy.

Regardless of the particular legal mechanisms that serve to
reproduce power, these critical approaches emphasize law as a
resource, one that may be more or less strategic, that benefits
some group or class, either in the short or long term. My case
demonstrates an' even more fundamental form of power. It
reveals how law, as it is interpreted and implemented by a con­
crete set of actors, not only represents the interests of some
group, or even constructs their interests but also, simultaneously
and often implicitly, constructs the subject who is holding those
interests.

"Standing" is one way of thinking about how legal subjects
are constructed. NEPA was important for expanding who had
"standing" in decisions affecting the environment. It reinforced
an emerging body of administrative law that granted formal,
legal standing to the people who would experience not only the
economic effects but also the environmental or social conse­
quences of federal policy. For the Yavapai, formal legal standing
was a big improvement over the total suppression of their inter­
ests that had, for more than 40 years, characterized the bureau's

20 For an overview of this debate see Lempert & Sanders 1986:401-27. A parallel
debate exists among scholars who study the role of the state in protecting and reproduc­
ing the interests of capitalists. Best known is the exchange between Nicos Poulantzas
(1975) and Ralph Miliband (1969), two Marxists who disagree about the source of state
autonomy.
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treatment of their claims. There is nothing subtle about power
that is expressed as resounding and enduring silence.

But more is going on in this case than simply determining
who can count as having a legal interest in some policy. My case
shows how the expression of interests is sometimes also the ex­
pression or reconfiguration of the subject who is having an inter­
est-in this case, ofwhat it meant to the Yavapai to be Yavapai. In
treating universalistically all those who were designated as having
"a stake" in the outcome of this decision, the law, as it was imple­
mented by the bureau, transformed all relationships to the pro­
posed policy into some common standard: qualities became
quantities, difference became magnitude. While the law was ex­
plicitly intended to empower new groups with an interest in pre­
serving and improving the environment, the standing that it
granted, and the procedural scrupulousness that it eventually fos­
tered, carried with it assumptions about who and how someone
could have an interest. Law was a means or a stimulus for impos­
ing a particular kind of identity. What was presumed to be a neu­
tral and fair way of categorizing and sorting information turned
out to be a framework that many Yavapai felt misrepresented not
only their interests but them. Law also required that culture be
transformed into a category called an "impact" and that culture
be interpreted as an entity about which predictions can be made,
sustained, and documented. Culture must be amenable to pre­
cise predictions about how the sometimes small variations in pol­
icy will differentially change the future, including future culture.

The Yavapai community accepted the standing that NEPA
conferred but rejected the implicit identity that accompanied
this standing. Their actual relationship to NEPA was remote.
Most residents were largely unaware of the law and how it had
motivated and shaped the investigation in which they were both
subjects and reluctant participants. But in reacting to how the
bureau was representing them and interpreting their interests in
its attempt to implement and comply with the law, the Yavapai
community was forced to grapple with fundamental questions of
identity: Who are we? What unites us? What defines our culture?
Why are we different? How do we represent our difference to
others? In rejecting other's representations of their identity, they
recognized the tacit form of power that a framework can impose.
Participating in the formal EIS process was troubling to them be­
cause they knew that the debate's forms mattered, that these were
nonnegotiable, and that these harmed them. They recognized
that, in this decision, their ability to define themselves was at
stake since the procedures used misrepresented them in ways
that they believed diminished them and their claims. To counter
this, they adopted political strategies based on representing
themselves, on the reassertion of their cultural authority and
their ability to describe themselves in their own terms. They used
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their distinctiveness, itself a consequence of past bitter struggles
with the government, against the procedure; they reasserted
their substantive values when bureaucrats were trying to translate
these into the terms of instrumental rationality. In doing so, the
Yavapai created a new interpretation and a renewed appreciation
of their own "otherness." Knowing who they were was part of a
complex process of knowing and reinterpreting who they weren't
and why they were different; in this instance, this process was
stimulated by law and shaped by legal and bureaucratic practice.

The politics of identity is a profoundly ideological project,
one that may be prior to, or concurrent with, the politics of inter­
ests. While we are all, by now, familiar with the "identity politics"
that have characterized many modern social movements, identity
may also be politicized in more obscure ways: in the general,
seemingly benign categories that are used to portray value, grant
access, measure impacts, or frame debate; or in our assumptions
about what it means to be rational, or to "have" a culture. None­
theless, since the construction or presumption of a particular
type of subject is so basic, once a group comes to believe that its
collective identity is threatened, the politics of identity can be a
potent form of resistance.

Michel Foucault (1980) argued that power is a relationship
and that to study power one must also study resistance to
power.>' The subtle, pliable, and enveloping quality of power is
best revealed when it is challenged. In this decision, the power
relationship was mediated by legal and bureaucratic forms, and
the tacit power of these imposed forms was made more explicit
by Yavapai criticism. Their criticisms to the NEPA-inspired frame­
work did not subvert the framework or undermine the bureau­
cratic or legal legitimacy of these rational techniques, which are
now more diffused than ever both within the bureau and outside
it; Yavapai leaders correctly perceived their limited ability to
shape bureaucratic procedure and that the framework of the in­
vestigation was nonnegotiable because, as they expressed it,
"white men will do things their way." Despite their objections, in
the formal investigation, a "fair market price" was attached to
their land, their projected suffering was "quantified," and their
culture was "measured."

The Yavapai criticisms were powerful, however, in other ways.
Their critique did, I think, prompt them to rethink their differ­
ence, to articulate why what was important about them could not
be captured in the terms imposed by the bureau and the courts,

21 Before Foucault, Georg Simmel (1971) argued the same thing. Simmel believed
that power and its resistance are central components of social relations and fundamental
for appreciating the centrality of conflict. Opposition is a crucial feature of most relation­
ships since opposition both helps to constitute and sustain them. In his words, "opposi­
tion is an element in the relation itself; it is intrinsically interwoven with the other reasons
for the relations's existence. It is not only a means for preserving the relation but one of
the concrete functions which actually constitute it" (pp, 75-76).
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to redirect their political strategies, and to rethink their sense of
themselves as effective political and cultural actors. In explaining
why land could not be expressed as price, why their removal
from land was different from the relocation of white people, and
why the moral and historical dimensions of the decision should
not be stripped away, they strengthened their resolve to use polit­
ical means to represent themselves outside the strictures of the
investigation. While they may not have convinced the bureau­
crats of the narrowness of their framework's categories or the
limitations of its logic, the Yavapai practical understanding of its
failings informed their resistance. Their insistence on the polit­
ical, moral, and historical dimensions of the decision was both
empowering to them and persuasive to other publics. And in the
process of trying to persuade others of these dimensions, they
reinforced their importance for their own understanding of their
identity, as Yavapai and as individuals.

My analysis of the complex ways that NEPA stimulated and
shaped the Yavapai sense of identity shows how intertwined and
interdependent are the public and the private realms. Few would
now accept the distinction between the public and the private as
natural, inevitable, or perhaps even as analytically useful. More
useful, I think, is to begin to consider the boundaries that are
used to mark these spheres as ideological accomplishments, and
to ask how and why they become erected. For the Yavapai com­
munity, the question "What shall we do?" that officially motivated
this decision could not be distinguished from "Who are we?"
Their political accomplishment was to keep these questions con-
joined; their answers to the latter question were refined and rear­
ticulated in response to others' failed representations of them.

For the bureaucrats whose proffered solution to the plurality
of values and interests confronting them was commensuration
and formal rationality, identity entered into the debate primarily
as ordered preferences. The formal disinterestedness that was
the basis of their procedural authority stemmed from the trans­
formation of individual preferences into something defensible as
a "public" choice; it was only through an elaborate and largely
invisible array of steps that the final decision could be linked
back to the values of individuals. However crude or distorting
commensuration may be, quantification permits an authoritative
and defensible response to charges of bias. As Porter (1992a:20)
has convincingly argued, objectivity in science is not synonymous
with truth claims; rather, he contends: "The impersonality of
numbers . . . is as least as crucial for their authority as is the
plausibility of their claims to truth." In depersonalizing people's
claims, rational decision procedures transformed explicit identi­
ties into depersonalized, implicit subjects. Where Scheingold
(1974) is persuaded that the role of legal ideology is to sustain
the myth of the distinction between law and politics, in this in-
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stance, law was the vehicle for reasserting the distinction between
politics and science, and between the public and the private.

Members of the Yavapai community did, and still are, re­
sponding to the categories of value, interest, and, implicitly,
identity that were assumed within the bureau's rational decision
framework. But rather than resulting in some neat commen­
surated closure, the effect of the imposition of the categories and
assumptions of the rational decision framework was to deepen
and make more evident, and perhaps even elicit, incommensura­
bilities among some groups and between arenas.

Although she uses different terms to describe a comparable
process, Viviana Zelizer's (1989, 1994) analyses of the social
meaning of money discloses how people's ability to circumvent
commensuration by recreating incommensurable categories can
be a practical strategy for empowerment, one that emerges di­
rectly from experience with these forms. For women denied the
right to control money, the ferreting away and marking of house­
hold money can be a means of resisting patriarchy, just as trivial­
izing a woman's "pin money" can be a means of reproducing it.
Gender, class, power, and morality become encoded in our use
of money in ways that creates "special," incommensurable catego­
ries of money that subvert its transitivity and anonymity. Zelizer's
goal is to show how, contra most classical theory, rationalization,
as stimulated by and embodied in money, is not necessarily the
one-directional, unremitting process that strips economic ex­
change of its social and moral meanings; nonetheless, given the
broad and varied extensions of rational forms that now exist, the
symbolic power of the incommensurable categories that we cre­
ate and defend may well become more pronounced and pre­
cious.22

One effect of commensuration was to make the stakes of the
decision more apparent, as the goal of rationality would have it,
but not always in the ways imagined by those who promoted
these techniques. The controversy evoked competing sources of
authority for the bureaucrats and the Yavapai, criss-crossing lines
of power and culture. In doing so, it sharpened distinctions, re­
politicized and destabilized some of the signs and practices that
rational choice theory presumes can be made to stand still: com­
mensuration as a technical strategy for inclusion became exclu­
sionary; in measuring culture, culture was transformed; in inte­
grating value, value was revaluated; in asserting the universality of
rationality, rationality was particularized; in making technical the

22 An assumption that we have the capacity to subvert supposedly "fixed" categories
is also compatible with that of Cyert & March (1963: 116-1 7), who argued that the en­
demic conflict within organizations is only "quasi-resolved," since any real attempt to for­
mally mitigate differences would succeed primarily in identifying and exacerbating them.
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symbolic, technique became, to some, recognizably symbolic­
all in a swirl of politics and practice.P

While the economic and political sides of domination have
been well analyzed by social scientists, less attention has been
paid to the significance of cultural domination (Comaroffs 1988;
1991:309-14). Yet, as Jack Goody (1977:37), Stuart Hall
(1992:252), and others have suggested, "modes of communica­
tion" and "relations of representation" are a distinct venue of
power that demands explanation. Law, whether enacted by bu­
reaucrats, judges, lawyers, or litigants, creates categories that be­
come imposed on and practiced in the world. We should not be
surprised that these categories have consequences: whether as
basic as dictating causal logic, as implicit as defining which kind
of person can have an interest, or as inclusive as controlling how
to convey value, the potential of legally mediated categories to
mark difference, shape consciousness, and inform the actions of
those who confront them is a crucial form of power. As Martha
Minow (1990:50-78) has argued, categories of difference and
sameness, fundamental to legal reasoning, are categories of in­
clusion and exclusion that carry with them many hidden assump­
tions that obscure their political and moral consequences. My
analysis discloses some of those hidden assumptions for the cate­
gories associated with one important law: a law that has become a
powerful impetus for commensuration and rationalization; a law
that has transformed the decisionmaking procedures of state and
federal agencies in this country; a law that has created an entire
industry of environmental analysts and experts in "public involve­
ment"; and a law that has been emulated throughout the world.
But the Yavapai response to this particular interpretation of
NEPA also shows how legal and bureaucratic categories are not
simply static impositions on those whose lives they touch. In the
reaction against these categories, troubling contradictions were
revealed that shaped the political contest and influenced its out­
come. Because identities now seem so fundamental and fragile,
the categories that impinge on identity are perhaps among the
more potent and least stable.
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