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Abstract

The Agreement on Fisheries Subsidies is designed to promote fisheries sustainability by curbing harmful
subsidies that contribute to overfishing and overcapacity. However, the current approach to applying
unconditional and non-negotiable special and differential treatment provisions in the Agreement is
based on a North-South binary division and essentially fails to achieve the United Nations™ Sustainable
Development Goal 14.6. This article explores the linkage between sustainable development and a condi-
tional right to special and differential treatment, and further presents a conditionality approach to apply-
ing appropriate and effective special and differential treatment that necessarily takes into account the
diverse needs of different developing countries and better reconciles with economic, environmental,
and societal sustainability. A conditionality approach shifts the basis of special and differential treatment
from self-claimed ‘developing country’ status to multi-dimensions conditions embedded in the Agreement
that can be objectively identified and assessed to achieve fisheries sustainability.

Keywords: fisheries subsidies; special and differential treatment; sustainable development; conditionality

1. Introduction

For almost three decades, the World Trade Organization (WTO) has not only functioned as a
competent organization to liberalize trade, but has also recognized the importance of sustainable
development when promoting international trade." With the restart of negotiations on fisheries
subsidies, the WTO aims to strengthen disciplines on fisheries subsidies to advance the United
Nations (UN)’ Sustainable Development Goal (SDG) 14.6. However, the negotiations encounter
a number of significant challenges, and one of the primary challenges lies in the appropriate and
effective special and differential treatment (SDT) granted to developing and least developed coun-
tries (LDCs).” At the 12th Ministerial Conference (MC12) held in 2022, the WTO adopted the

!Although there is no specific agreement dealing with sustainable development, the objective of sustainable development
and the need to protect and preserve the environment have been enshrined in the Preamble of the Marrakesh Agreement. A
number of agreements, including the Agreement on Agriculture, the Agreement on Technical Barriers to Trade, and the
Agreement on Trade-related aspects of Intellectual Property Rights, have rules on sustainable development.

2UN ‘Goal 14: Conserve and Sustainably Use the Oceans, Seas and Marine Resources’, https:/www.un.org/
sustainabledevelopment/oceans/ (accessed 12 October 2023). SDG 14.6 refers to the role of international trade regulations
in prohibiting certain forms of fisheries subsidies, underscoring that the WTO can be an engine for inclusive economic
growth and sustainability.

3. Bahety and J. Mukiibi (2017) ‘WTO Fisheries Subsidies Negotiations: Main Issues and Interests of Least Developed
Countries’, CUTS International Research Study, Geneva, 13.
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Agreement on Fisheries Subsidies (AFS), the first WTO agreement focusing on environmental
sustainability. The AFS moderately addresses SDT for developing countries and LDCs by recog-
nizing the peace clause concerning the prohibition on subsidization of illegal, unreported, or
unregulated fishing,* due restraint in raising matters involving an LDC Member,” notifications,’
and targeted technical assistance and capacity building.” Notwithstanding the achievement, the
divergence with respect to SDT largely remains due to the ongoing controversies surrounding
the heterogeneity of Members eligible to claim SDT.* At the MC13 held in 2024, WTO
Members failed to conclude the second wave of negotiation’ by formulating disciplines that
include SDT provisions.

As a traditional approach for developing and LDC Members to be justifiably excused from cer-
tain duties or obtain preferential rights in a non-reciprocal way so as to protect their right to
development,'® SDT has been widely accepted by the WTO and up to 155 SDT provisions can
be identified in all WTO agreements.'' Nevertheless, as a single undertaking, the Marrakesh
Agreement and its Annexes also aim at building a single-tier system of rights and obligations."?
In this sense, SDT ostensibly violates the fundamental principles of reciprocity and non-
discrimination entrenched in the WTO, and thus it is merely regarded as a transitional tool rather
than a development tool, and should be stringently restricted in terms of application."’
Furthermore, SDT is designated based on a dichotomy, dividing WTO Members into two groups,
namely developing countries, including LDCs, and developed countries. Such a binary classifica-
tion appears to be problematic in practice in that the status of developing countries is self-
claimed."* Given the scarcity of unequivocal standards or criteria of objectives and scopes of
SDT, negotiation concerning SDT easily spirals into an unproductive debate.'> The negotiation
on fisheries subsidies reflects the intricacy of SDT. Although negotiators are motivated by the
need to reduce capacity-enhancing subsidies and restore global fishery stock, the consensus
reached is quite limited on the scope of preferential treatments that can be enjoyed by developing
countries for development.'® Since effective disciplines on fisheries indubitably require all major
subsidizers, including some developing countries, to participate in the action plan,'” it becomes
essential and necessary to design an appropriate and effective approach to SDT when regulating

“AFS, arts. 3.8 & 4.4.

°Ibid, art. 6.

®Ibid, art. 8.1(b).

7Ibid, art. 7.

8M. Lennan and S. Switzer (2023) ‘Agreement on Fisheries Subsidies’, International Journal of Marine and Coastal Law
38(1), 172.

°As stipulated in art. 12, the AFS shall stand immediately terminated if comprehensive disciplines are not adopted within
four years after the entry into force of the AFS, unless otherwise decided by the General Council.

1%, Conconi and C. Perroni (2015) ‘Special and Differential Treatment of Developing Countries in the WTO’, World
Trade Review 14(1), 68.

""Note by the Secretariat, ‘Special and Differential Treatment Provisions in WTO Agreements and Decisions’, W/
COMTD/W/258, 2 March 2021, para. 1.2.

'2T. Fritz (2005) ‘Special and Differential Treatment for Developing Countries’, Global Issue Paper No. 18. Berlin: Heinrich
Boll Foundation, 11-12.

3E. Ornelas (2016) ‘Special and Differential Treatment for Developing Countries’, in K. Bagwell and R.W. Staiger (eds.),
Handbook of Commercial Policy, vol. 1B. Amsterdam: North Holland, 390.

1P, Sauvé (2022) ‘Special and Differential Treatment as If It Could Be Reformed’, Journal of World Trade 56(6), 881.

®A.S. Novel and J.M. Paugam (2006) ‘Why and How Differentiate Developing Countries in the WTO? Theoretical
Options and Negotiating Solutions’, in A.S. Novel and ].M. Paugam (eds.), Reviving the Special and Differential Treatment
of Developing Countries in International Trade. Paris: Ifri, 153.

16y, Wu (2017) ‘Negotiation on Fisheries Subsidies within the Framework of the WTO-Special and Differential Treatment
for Developing Members’, China Oceans Law Review 2017(2), 42; B.M. Hoekman et al. (2023) ‘Managing Externalities in the
WTO: The Agreement on Fisheries Subsidies’, Journal of International Economic Law 26(2), 267.

7K. Hopewell, (2022) ‘Emerging Powers, Leadership, and South-South Solidarity: The Battle Over Special and Differential
Treatment at the WTO’, Global Policy 13(4), 479.
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fisheries subsidies and ensuring that these regulations generate positive effects on the sustainabil-
ity of marine fish stocks and fisheries.

This article is a response to such cutting-edge legal research relating to dynamic interplay and
reconciliation between SDT and fishery sustainability. It argues that the focal point of fisheries
subsidies negotiations is the protection of fisheries resources, which is different from traditional
trade issues, and accordingly the core concepts and obligations under the rules have distinctive
traits. Considering that fishery sustainability is deemed as the principal goal of fisheries subsidies
disciplines, SDT in sustainable resource management has to work differently than SDT in other
trade agreements. In accordance with sustainable development, conditions should and can be
embedded into the AFS to balance WTO Members’ economic growth, societal needs, and envir-
onmental responsibilities. The article consists of five primary sections. In the second section, the
article makes critical inquiries into the current approach to SDT and its shortcomings. By eluci-
dating the inherent limitation of SDT as a development tool, it contends that SDT should be
dynamic, negotiable, and limited to a justifiable and rational degree. Following the third session
that traces the AFS negotiation and its failure to embody more conditions in SDT provisions, the
article then develops an analytical framework that contrasts SDT in sustainable resource manage-
ment and traditional trade. In acknowledging sustainable development as the fundamental and
common objective of the AFS, the fourth section maintains that fishery sustainability entails a
conditionality approach that sets multi-dimensions of conditions to strike a balance between eco-
nomic, societal, and environmental needs of developing countries. Based on data, models, and
cases, the fifth section examines how a conditionality approach can better foster three pillars
of sustainable development, namely economic growth and diversification, social development,
and environmental protection. In the sixth section, the article probes into potential conditions
that should be embedded in SDT in practice, and further elaborates the rationale and feasibility
of a variety of conditions.

2. Claimed Unconditional SDT and Its Limitation
2.1 Claimed Unconditional SDT

Traditional SDT provisions are designed to address development needs of all developing coun-
tries, without defining which Member is eligible for a ‘developing country’ status. In the
General Agreement on Tariffs and Trade (GATT) period, the Tokyo Round introduced the
Enabling Clause to the GATT, allowing developed countries to voluntarily provide preferential
treatment through the Generalized System of Preferences (GSP) program.'® During the
Uruguay Round, SDT provisions are broadly codified in various WTO Agreements whereby all
developing and LDC Members can have a relaxation in their trade commitments. As classified
by the WTO Secretariat, there are six types of SDT provisions contained in WTO agreements,
i.e. (a) provisions aimed at increasing the trade opportunities of developing countries; (b) provi-
sions that require WTO Members to safeguard the interests of developing countries; (c) flexibility
of commitments, of action, and use of policy instruments; (d) transitional time-periods; (e) tech-
nical assistance; and (f) provisions relating to LDCs."” Half of the SDT provisions have expired,
and the remaining are mostly ambiguous, non-applicable, or unenforceable, since they do not
generate rights and obligations.”® In 2001, the Doha Round aimed to enhance the clarity and
effectiveness of SDT provisions by addressing the development aspect of developing countries

"¥Tokyo Round, ‘Differential and More Favourable Treatment Reciprocity and Fuller Participation of Developing
Countries’, 1L/4903, 28 November 1979.

PNote by the Secretariat, ‘Special and Differential Treatment Provisions in WTO Agreements and Decisions’, WT/
COMTD/W/258, 2 March 2021, 5.

20M. Martin and M. Shadman-Pajouh (2015) ‘Are the Special and Differential Treatment Provisions in the WTO
Agreements Fit for Purpose?, International Journal of Social Science ¢ Human Behavior Study 4.
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through revising trade rules. Nevertheless, the terms of the ‘Doha Development Agenda’ were
relatively vague, and WTO Members failed to agree on the meanings of, and the role played
by, ‘development’.21 After fruitless negotiation, the Doha Round reached an impasse, and there
has been no substantial breakthrough regarding the SDT reformation since then.

Some developing Members use the term ‘unconditional’ to describe the existing SDT mech-
anism, emphasizing that all developing Members are eligible to enjoy preferential treatments
under the SDT, and they have the right to designate themselves as a ‘developing country’.””
Developing Members’ vision for future negotiations is that SDT would be ‘an unconditional
and treaty-embedded right'.”’ Indeed, the WTO has not limited any developing Member’s
right to be able to utilize SDT provisions, except for a few SDT provisions baring selective cri-
teria.”* Currently about two thirds of Members enjoy the status of developing countries based
on their claims.”> However, it is also noteworthy that the ways in which a developing Member
is able to utilize SDT still depend on some treaty-embodied conditions, such as time limits for
the transitional period, or conditions to accept technical assistance from developed Members.
Accordingly, the ‘unconditional’ claim may not refer to the exercise of SDT rights, but refers
to having no conditions to limit or even decline the priori eligibility for developing countries
to access SDT by self-designation. By contrast, as some developed Members have proposed, cer-
tain developing countries shall be ruled out from SDT exemptions based on certain conditions.
For instance, the graduation approach supported by the United States (US) suggests that a mem-
ber of the Organization for Economic Co-operation and Development (OECD), a G20 member,
or a ‘high-income’ country classified by the World Bank should not be eligible for SDT in current
and future WTO negotiations.”® This graduation approach sets important conditions to disregard
the eligibility of some developing countries to enjoy SDT. In brief, the unconditional approach
indicates that access to the SDT is decided by WTO Members, rather than any objective condi-
tions. Once a Member claims itself as a developing country, it has access to SDT exemptions
designated for developing Members.

2.2 Limitation in General

2.2.1 Binary Classification of Countries Based on Unclear Standards

The unconditional SDT has given rise to many contestations. SDT essentially results from the
binary classification of countries, dividing WTO Members as developing countries or developed
countries without providing a clear standard. SDT provisions lack specificity to address the
diverse needs of developing countries. As elaborated by the Appellate Body (AB) in EC-Tariff
Preferences, ‘the development financial and trade needs of developing countries’ required that
each developing country’s particular needs should be assessed according to an objective stand-
ard.”” The AB also recognized that the different needs of developing countries might vary over

2IM. Antoine and B. Mercurio (2017) ‘Doha Dead and Buried in Nairobi: Lessons for the WTQ’, Journal of International
Trade Law and Policy 16(1), 50.

*General Council, ‘Statement on Special and Differential Treatment to Promote Development Co-Sponsored by the
African Group, the Plurinational State of Bolivia, China, Cuba, India and Oman’, WT/GC/202, 9 October 2019, para. 1.5.

By, Hegde and J. Wouters (2021) ‘Special and Differential Treatment Under the World Trade Organization: A Legal
Typology’, Journal of International Economic Law 24, 553-554; A. Kwa and P. Lunenborg (2019) ‘Why the US Proposals
on Development will Affect all Developing Countries and Undermine WTQ’, South Centre Policy Brief, no.58.

#p, Low (2021) ‘Special and Differential Treatment and Developing Country Status: Can the Two Be Separated?,
Rebooting Multilateral Trade Cooperation: Perspectives from China and Europe, 77.

PWTO ‘Understanding the WTO: Developing Countries’, www.wto.org/english/thewto_e/whatis_e/tif e/devl_e.htm
(accessed 18 March 2024).

**General Council, ‘Draft General Council Decision: Procedures to Strengthen the Negotiating Function of the WTO’, WT/
GC/W/764, 15 February 2019, at 1-2.

> Appellate Body report, European Communities - Conditions for the Granting of Tariff Preferences to Developing
Countries, WT/DS246/AB/R, adopted 20 April 2004, para. 163.
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time, and that it was important to fulfil those interests shared by sub-categories of developing
countries based on their particular needs.”® However, SDT provisions fail to provide specific
objective criteria to assist the assessment of particular needs. For instance, Article 10.1 of the
WTO Agreement on Sanitary and Phytosanitary Measures requires developed countries to
‘take account’ of developing countries’ needs, without specifying any criteria or conditions to
actually address those needs. These ambiguous and general SDT provisions generate the aspir-
ational nature and hollowness of most of them in practice.”

2.2.2 Trade Distortion

Granting flexibility to developing countries often leads to trade distortion that negatively affects
international trade. One component in the framework of SDT is to provide developing countries
with greater, but still limited, policy space to adopt trade-distorting measures that would other-
wise be unpermitted under WTO rules.’® Without clear and objective conditions to limit such
policy flexibility, SDT has substantial difficulties in controlling the distortive effects on inter-
national trade caused by trade policies. For instance, in the sector of agriculture, many emerging
economics, including China, India, Indonesia, Philippines, and Turkey, have become major sub-
sidizers and claim that their trade policies could be exempted from relevant WTO disciplines via
SDT.>" The subsidies incentivizing agricultural production lower the price of agricultural pro-
ducts to maintain a competitive edge. Over time, such flexibility would result in inefficiency
and be detrimental to trade liberalization and fairness.’” Besides, developed countries as
preference-giving countries may implement SDT provisions arbitrarily, giving rise to legal
instability in the international trading system. For example, while the US offers unilateral tariff
preferences to African countries through the African Growth and Opportunity Act, the preferen-
tial scheme has been revised several times by discretion and caused uncertainty in implementa-
tion.” In the long run, SDT without clear standards and conditions would likely harm its
effectiveness and trade stability. Thus, the traditional approach to SDT is not effective to promote
trade fairness and stability.

2.3 Limitation in the Fisheries Context

2.3.1 Narrower Gap between Developed Countries and Developing Countries

An unconditional approach of SDT would foreseeably hinder the effectiveness of fishery disci-
plines, considering the narrower gap between developed countries and developing countries.
In recent years, many developing countries have major fishing powers in the global sea as
reflected in Figure 1. In 2020, the marine capture of the top 25 fishery countries had reached
80% of the global production.”® The statistical data indicate that the gap between a developed
country and a developing one may be narrower in the fisheries context. In addition, it is estimated
that harmful subsidies to fisheries provided by developing countries account for 72% of global
fisheries subsidies.’® Against this background, without the substantial involvement of major sub-
sidizers, including developing countries, the disciplines on fisheries subsidies cannot achieve the

1bid, para. 169.

*MR. Islam (2021) ‘Overhaul of the SDT Provisions in the WTO: Separating the Eligible from the Ineligible’, Pace
International Law Review 34(1), 5.

*B. Hoekman et al. (2004) ‘Special and Differential Treatment of Developing Countries in the WTO: Moving Forward
after Cancun’, The World Economy 27(4), 497.

*'Hopewell, supra n. 17, at 473.

*Hoekman et al. supra n. 30.

33Y. Akiko (2013) ‘Rethinking special and differential treatment in the WTO’, IDE Discussion Paper 435, 6-7.

**Among the TOP 25 countries, 16 countries are developing countries. FAO (2022) ‘The State of World Fisheries and
Aquaculture 2022: Towards Blue Transformation’, FAO, Rome, 14.

*U.R. Sumaila et al. (2019) ‘Updated Estimates and Analysis of Global Fisheries Subsidies’, Marine Policy 109, 5.
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Figure 1. Top 25 fishing countries and their estimated harmful subsidies. Source: FAQ; Skerritt and Sumaila®.

ambition to enhance sustainability. Besides, based on the requirement of substantial equity in
international trade, simply exempting major fishing countries from taking relevant responsibility
cannot achieve a fair and equitable result. Blanket and unconditional exemption may even reduce
incentives for some WTO Members to implement new rules.

2.3.2 Adverse Impact on Fish Stock Depletion
Given the fish stock depletion, an unconditional SDT would likely cause a new round of tragedy
of the commons. As reported by the Food and Agriculture Organisation (FAO), biologically
unsustainable fishing levels have been increasing since the 1970s, reaching 35.4% in 2019, and
the maximally sustainably fished stocks levels also increased to 57.3% in 2019.”” The situation
is caused by free competitions among countries, considering fishing resources as part of the com-
mon resources, so that every country can harvest them without taking responsibility. If this exist-
ing and growing trend cannot be reversed, all Members’ fishing industry will be frustrated with
non-sustainability in the near future. Thus, the environmental deterioration calls for effective
fisheries disciplines that can limit the fishing powers of both developed and developing countries.
If all developing countries get access to the exemption of obligations against fisheries subsidies
without conditions, they might enter into a new vicious circle. Their competition by using sub-
sidies to maintain or enlarge enormous trade advantages in the fisheries market would cumula-
tively deepen the fish stock depletion. New fishery disciplines, which effectively enhance
sustainable fishery and restore the global fish stock, can barely be successful if all major subsidi-
zers, including developing countries, do not actively engage in the restraint on fisheries subsidies.
In brief, as an instrument designed to provide more flexibility for developing countries in the
process of trade liberalization, SDT has been weaved into various WTO agreements. However, the
scarcity of conditions on access to SDT has several limitations, including, but not limited to, fail-
ing to address different groups of developing country Members’ needs, and lack of clarity and
predictability on its content and scope. In the fisheries sector, the traditional one-size fits-all
design of SDT is proven to be incompatible with the goal of concluding effective fisheries disci-
plines to preserve the ocean. As a compromised counterpoise by reconciling the right to devel-
opment with the responsibility to preserve the ocean, the content and scope of SDT should be
dynamic and negotiable to ensure fishery sustainability. During negotiations, WTO Members
proposed and eventually agreed on certain conditions to limit the access of SDT for developing

*$The data of marine capture production are from the FAO, supra n. 34, at 14. The data of estimated harmful subsidies are
from D.J. Skerritt and U.R. Sumaila (2021) ‘Broadening the Global Debate on Harmful Fisheries Subsidies Through the Use
of Subsidy Intensity Metrics’, Marine Policy 128, Appendix A.

37FAO, supra n. 34.
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countries, with the ambition to reform the SDT mechanism in the WTO. However, the AFS was
half-finished at the MC12, since WTO Members still failed to make a major step forward to agree
on the future path of reform.

3. AFS Negotiation and Its Partial Failure to Embody Conditions in SDT Provisions

SDT in the context of fisheries subsidies demonstrates a longstanding and perplexing tension
between sustainability of the fishing industry and the development priority of developing coun-
tries. The creation of the WTO Committee on Trade and Environment (CTE) in 1995 signified
the increasing impetus to enhance environmental benefits by removing certain trade obstacles,
which covered fisheries subsidies.®® In later discussions under the CTE, WTO Members empha-
sized the trade and environmental benefits of eliminating fisheries subsides, while also consider-
ing the important roles of fisheries sectors for developing countries, including LDCs.* The
potential tension of these two aspects awaited to be eased in later negotiations. However, in
the Doha Declaration, WTO Members only concluded that negotiations of fisheries subsidies
should take into account the importance of the fisheries sector to developing countries.*” The
subsequent Hong Kong Declaration merely recalled the Doha commitment to enhancing the sup-
portiveness of trade and environment, while recognizing appropriate and effective SDT as an
integral part of the negotiation."' In brief, these negotiation efforts did not provide a way to
achieve an effective SDT goal.

Following the Ministerial mandate in the Hong Kong Declaration, the Chairman circulated a
consolidated text in 2007, which allowed: (i) LDC Members to be exempted from the obligation
to prohibit subsidies under Article I, and (ii) developing countries other than LDC Members to
subsidize fishing performed on an inshore basis in small scale, and larger exemptions on certain
types of subsidies, subject to the establishment of an effective fisheries management system.** In
2008, the Negotiating Group on Rules updated the debate among WTO Members concerning the
fisheries subsidies negotiation, suggesting that participants preferred to limit the scope of SDT,
instead of seeking an unconditional and unlimited exemption.*> However, divergent views
remained on many issues, such as the full carve-out from the disciplines for LDCs, the conditions
of exemption from the disciplines for developing countries other than LDC Members, and other
basis on which to structure the exemption.** Due to the lack of consensus on SDT provisions and
other issues, the negotiation went into a deadlock.

In 2015, 28 WTO Members jointly circulated a ministerial statement during the Nairobi
Ministerial Conference, in which they committed to reinvigorate the work on establishing ambi-
tious and effective disciplines on fisheries subsides.*® Since then, WTO Members have renewed
momentum to finalize binding rules on fisheries subsidies. However, rigorous debate on SDT
continued and slowed the conclusion of the AFS. Some developed countries criticized the self-
designation of developing countries and the unfairness of SDT. For example, the US contended

38Committee on Trade and Environment, ‘Report (1996) of the Committee on Trade and Environment’, WT/CTE/1, 12
November 1996, para. 109.

**Committee on Trade and Environment, ‘Environmental Benefits of Removing Trade Restrictions and Distortions: The
Fisheries Sector’, WT/CTE/W/167, 16 October 2000, paras. 88-89.

“OThe Fourth Ministerial Conference, ‘Ministerial Declaration’, WT/MIN(01)/DEC/1, 20 November 2001, para. 28.

“I'The Sixth Ministerial Conference, ‘Doha Work Program: Ministerial Declaration’, WT/MIN(05)/DEC, 22 December
2005, para. 9 (Annex D).

“*Negotiating Group on Rules, ‘Draft Consolidated Chair Texts of the AD and SCM Agreements, TN/RL/W/213,
30 November 2007, 89-90.

43Negotiating Group on Rules, ‘New Draft Consolidated Chair Texts of the AD and SCM Agreements’, TN/RL/W/236,
19 December 2008, 88.

“1bid, at 88-89.

4>The Tenth Ministerial Conference, ‘Fisheries Subsidies’, WT/MIN(15)/37/Rev.1, 1.
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that self-identifications of some Members, such as Mexico, Singapore, and China, were unsup-
portable, given their economic power.** In response, developing countries emphatically claimed
their needs to promote development and ensure inclusiveness. China and India, among others,
maintained in a joint statement on SDT in 2019 the principle that all developing countries
had unconditional rights to SDT in WTO rules and ‘must be allowed to make their own assess-
ment’ regarding their developing status.*’ Such a claim received support from a number of WTO
Members. For instance, in a later communication in 2022, the African Group, and India and
Cuba reaffirmed the non-negotiable right to SDT for all developing countries and used the
widealzigng gap between developing and developed countries to justify the continuous need for
SDT.

According to the May 2021 Draft of the AFS, if a developing country has a high gross national
income per capita and a large share of the annual global marine capture fish production, in con-
junction with other conditions, it would be opted out from exemption under Article 5.*° This
approach, known as the de minimis approach, aims to preserve the room only for small develop-
ing countries and for LDC Members to provide harmful subsidies within their exclusive eco-
nomic zones. As the debate goes on, this approach has been changed in different versions. In
the November 2021 Draft, developing countries are allowed to provide harmful subsidies within
their exclusive economic zones in the transitional period. In addition, a developing country can
enjoy exemption under Article 5 if two positive conditions are satisfied: (i) annual share of the
global volume of marine capture production does not exceed 0.7%, and (ii) subsidies to fishing
or fishing-related activities at sea do not exceed US$ 25 million annually.’® The 2022 Draft
further modifies and specifies that a developing country may be re-included in the exemption
if it can meet relevant conditions again.”'

Nevertheless, due to unresolved controversy on the SDT, the final agreement adopted at the
MCI12 failed to establish disciplines on harmful subsidies as well as its exemption. The MC12
version of the AFS enshrines WTO Members’ commitments to: (i) not provide any subsidy to
support illegal, unreported, or unregulated fishing, with a two-year transitional period for devel-
oping Members, including LDCs; (ii) not provide any subsidy for fishing activities regarding an
overfished stock, with a two-year transitional period for developing Members, including LDCs;
(iil) not to provide other subsidies, which are provided to fishing activities outside of the juris-
diction of a coastal Member or a coastal non-Member and outside the competence of a relevant
Regional Fisheries Management Organization or Arrangement.”> WTO Members also agree to
provide targeted technical and capacity-building assistance to developing Members by establish-
ing a WTO funding mechanism.”® However, disciplines on prohibiting harmful subsidies, which
is one of the most important disciplines under the AFS, remains to be discussed. In 2024, the
MCI13 did not move forward on the reformation of SDT provisions, merely reaffirming SDT
as an integral part of WTO agreements.”

“The White House, ‘Memorandum on Reforming Developing-Country Status in the World Trade Organization’, 26 July
2019, https://trumpwhitehouse.archives.gov/presidential-actions/memorandum-reforming-developing-country-status-world-
trade-organization/ (accessed 12 October 2023).

*General Council, ‘Statement on Special and Differential Treatment to Promote Development: Co-sponsored by the
African Group, the Plurinational State of Bolivia, China, Cuba, India and Oman’, WT/GC/202/Rev.1, 14 October 2019,
para. 1.5.

*8General Council, ‘Strengthening the WTO to Promote Development and Inclusivity: Communication from the African
Group, Cuba and India’, WT/GC/W/778/Rev.4, 11 February 2022, para. 3.1.

49Negotia‘fing Group on Rules, ‘Fisheries Subsidies: Draft Consolidated Chair Text’, TN/RL/W/276, 30 June 2021, 5-6.

*Negotiating Group on Rules, ‘Fisheries Subsidies Revised Draft Text’, TN/RL/W/276/Rev.2, 8 November 2021, 5.

*'The Twelfth Ministerial Conference, ‘Agreement on Fisheries Subsidies: Draft Text’, WT/MIN(22)/W/20, 10 June 2022,
4-5.

PATS, arts. 3.1, 3.8, 4.1, 4.4.

S AFS, art. 7.

5The Thirteenth Ministerial Conference, ‘Abu Dhabi Ministerial Declaration’, WT/MIN(24)/DEC, 4 March 2024, para. 8.
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It can be inferred from the fisheries subsidies negotiation that SDT is one of the essential issues
that slow down the negotiation pace and weaken the ambition of the AFS. WTO Members
attempt to limit the scope of SDT exemption by proposing positive or negative conditions,
which mainly focus on economic power (such as gross national income per capita), fishing
power (such as annual volume of marine production), or the scale of fishing activities. These pro-
posals are struggling to achieve the balance between providing flexibility to developing countries
for their development needs and maintaining the effectiveness of WTO fisheries subsidies disci-
plines that aim to ensure fishery sustainability. As pointed out by the Norway Representative,
what matters is to respond adequately to the specific development needs of developing coun-
tries.”> The following sections explore why conditionality is an approach to framing SDT
based on fishery sustainability, and further proposes conditions that address specific development
needs of developing countries in a sustainable way.

4. Conditionality as an Approach to Framing SDT Based on Fishery Sustainability
4.1 Sustainable Development as a Common Objective of the AFS

Sustainable development generally refers to development that meets the needs of the present
without compromising the ability of future generations to meet their own needs.”® As an essential
feature of international law, sustainable development has been explicitly included in an increasing
number of treaties as a source of obligation.”” For instance, the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTPP) has recognized the promotion of sustainable
development as one of the important objectives.”® Sustainable development may also be evolved
into a binding principle of customary law.”” As elaborated by Judge Weeramantry in his separate
opinion in Case Concerning the Gab¢ikovo-Nagymaros Project, ‘general recognition among states
of a certain practice as obligation’ gave the principle of sustainable development the nature of
customary law.® At the present time, sustainable development is arguably regarded as one of
the general principles of international environmental law,”" and generates normative impacts.®*
Accordingly, sustainable development should be deliberately taken into account as one of the
deciding factors when designing disciplines addressing an environmental-related issue. The
WTO regime, which exists subject to public international law relating to treaties, is also shaped
by these relevant constituent instruments under public international law.®® Particularly, the
Preamble of the Marrakesh Agreement explicitly mentions ‘sustainable development’ as one of
the objectives. Thus, the underlying rationale and requirement of sustainable development are
indispensable when negotiating SDT provisions under the AFS.

*>General Council, ‘Pursuing the Development Dimension in WTO Rule-making Efforts’, WT/GC/W/770, 26 April 2019,
para. 2.4.

*5G.H. Brundtland (1987) ‘Report of the World Commission on Environment and Development: Our Common Future’,
UN, New York, para. 27.

C. Voigt (ed.), (2009) Sustainable Development as a Principle of International Law: Resolving Conflicts between Climate
Measures and WTO Law. Leiden: Brill, 19-20.

*8CPTPP, chapter 20.

V. Barral (2012) ‘Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm’,
European Journal of International Law 23(2), 388.

Gabcikovo-Nagymaros Project, Hungary v Slovakia, Separate Opinion of Vice-President Weeramantry, 1. C. J. Reports
1997, 101.

S1A. Kiss and D. Shelton (2007) ‘Common (Customary?) Legal Principles’, in A. Kiss and D. Shelton (eds.), Guide to
International Environmental Law. Leiden: Brill, 97.

2] E. Vinuales (2018) ‘Sustainable Development’, in L. Rajamani and J. Peel (eds.), The Oxford Handbook of International
Environmental Law. Oxford: Oxford University Press, 289.

3B, Williams et al. (2014) ‘Some Selected Aspects of the Relationship between World Trade Organization Law and General
Public International Law’, in G.Z. Capaldo (ed.), Global Community: Yearbook of International Law & Jurisprudence. Oxford:
Oxford University Press, 203-224.
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Sustainable development in the contemporary world is conspicuously reflected in UN’s 17
SDGs and 169 targets. As a policy tool, SDGs are grounded in international law, orchestrating
the common objective of sustainable development.®* Such a paradigm has had, and will continue
to have, an impact on the trade policy- and rule-making process in the WTO regime. Particularly,
unlike traditional subsidies disciplines under WTO law, the AFS is fundamentally driven by the
objective to achieve sustainable development. Back to the Uruguay Round, when the Agreement
on Subsidies and Countervailing Measures (SCM Agreement) was negotiated, the objective was to
maintain the balance between the use of subsidies and countervailing duty measures,”” without
explicitly taking into account environmental sustainability. The designation of SDT provisions
under the SCM Agreement primarily focuses on transitional periods,®® and exemption of de
minimis actionable subsidies.”” Article 8 of the SCM Agreement provides that some subsidies
for social costs, assisting disadvantaged regions, and other social or environmental purposes
are non-actionable, but the provision has expired.®® The failure of WTO Members to extend
this provision indicates that the need to address environmental and social issues under the
SCM Agreement remains questionable.””

In the fisheries sector, it is agreed that fisheries subsidies may not only cause trade effects, but
also generate environmental and societal effects, including adverse impacts on the resilience of
fish stocks, biodiversity, and food security.”” The goal of the AFS, as elucidated in the 2021
Consolidated Draft, is to create comprehensive and effective disciplines to ‘address fisheries sub-
sidies that harm sustainability’.”" The notion of sustainability is cardinally linked with sustainable
development, emphasizing the theme to live within limits so that the natural resources system can
produce goods and services indefinitely.”” Although the final version of the AFS adopted at the
MCI12 does not provide for a preamble to specify its aims and objectives, sustainable development
is definitely reflected from its legal texts, such as Article 3 which prohibits subsidies contributing
to illegal, unreported, or unregulated fishing, and Article 4 which aims to eliminate subsidies for
fishing regarding an overfished stock. Through these disciplines, the AFS is designated to enhance
the management of fishery stock and ease the overexploitation of fishery resources, eventually
enhancing fishery sustainability. Therefore, it becomes evident and essential to align the content
and scope of SDT provisions with sustainable development.

4.2 Linkage between Sustainable Development and Conditionality

Under the conceptual pillar of sustainable development, the common but differentiated respon-
sibilities (CBDR) principle is one of the primary principles addressed in the International Law
Association (ILA) New Delhi Declaration,”> which acknowledges that all countries share a

4R E. Kim (2016) ‘The Nexus Between International Law and the Sustainable Development Goals’, Review of European,
Comparative & International Environmental Law 25(1), 15.

5 Appellate Body report, United States - Definitive Anti-Dumping and Countervailing Duties on Certain Products from
China, WT/DS379/AB/R, adopted 25 March 2011, para. 479.

E.g., art. 27.2 of the SCM Agreement provides that the prohibitions of prohibitive subsidies do not apply to LDC, and
grant eight years of transitional time for other developing countries.

"E.g,, art. 27.10(a) of the SCM Agreement provides that investigation shall be terminated if the overall level of subsidies
granted upon the product in question does not exceed 2% of its value calculated on a per unit basis.

%%S.Z. Bigdeli (2011) ‘Resurrecting the Dead: The Expired Non-Actionable Subsidies and the Lingering Question of Green
Space’, Manchester Journal of International Economic Law 8(2), 2.

Ibid, at 3.

7OR. Damania et al. (2023) ‘The Economic, Social, and Environmental Effects of Harmful Fishery Subsidies’, in
R. Damania et al. (eds.), Detox Development: Repurposing Environmentally Harmful Subsidies. Washington, DC: The
World Bank, 209.

71Negotia‘fing Group on Rules, supra n. 49, at 1.

72R. Hilborn et al. (2015) ‘When is a Fishery Sustainable?’, Canadian Journal of Fisheries and Aquatic Sciences 72(9), 1434.

“International Law Association, ‘ILA New Delhi Declaration of Principles of International Law Relating to Sustainable
Development’, 9 August 2002.
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common responsibility to protect the environment, but such a responsibility should be differen-
tiated based on the level of development and capacity of each country.”* The principle has been
incorporated into a number of international environmental agreements, and received support
from developed and developing countries.”” Earlier embodiments of this principle are based
on a two-tier approach to categorize parties as developed countries and developing countries.
However, it is intriguing that the dichotomy has been gradually eased in agreements due to
the increasing emphasis on individual national contributions and needs. For instance, under
the Paris Agreement, developing countries are given more flexibility in their differentiated
Natjonally Determined Contributions (NDCs) which outline their commitments to reducing green-
house gas emissions, taking into account their special circumstances and needs. Although the
‘developed/developing’ categorization of countries is still relevant, the Paris Agreement is designed
to reflect the responsibilities of countries in the light of different national circumstances.”® Besides,
the Trade Facilitation Agreement (TFA), which entered into force in 2017, also stipulates that LDCs
are only responsible to undertake their responsibilities to the extent ‘consistent with their individual
development’, which reflects the essential criteria of the CBDR principle.”” Through recognizing the
differing levels of responsibility and capacity of each country, the CBDR principle represents a
crucial step towards achieving more substantial equity in climate policy.

Similarly, the raison d’étre of SDT also lies essentially in differentiation. In the international
trade regime, equity requires equal treatment of ‘similarly situated’ countries.”® In other words,
countries that are substantially different are entitled to claim different treatments. The most con-
venient differentiation is apparently the general binary classification between developed and
developing countries. While such a country-based approach seems to be justifiable, it not only
fails to address disparate and intricate circumstances of different countries, but also barely affects
the effectiveness of its implementation, and may even lead to substantial inequity. Under the
WTO, the TFA has made an important step to address equity. Based on the provisions under
Section II, developing countries fall into the scope of three groups: (a) those having no transi-
tional period to implement the TFA; (b) those having a transitional period before being obligated
to implement the TFA; and (c) those having a transitional period and can require the acquisition
of implementation capacity.”” This progressive evolution of SDT aims to enhance the level of
equity by considering developing Members’ multiple needs to effectively enforce the Agreement.
It also suggests that the equity requires re-evaluation of more specific conditions of countries
and an amended design of the boundary of differentiated obligations.

Setting conditions is precisely based on the concept of equity, which is also linked to the foun-
dation of sustainable development. The two main goals of sustainable development are to achieve
both inter-generational equity and intra-generational equity.*” The attainment of intra-
generational equity denotes the rights of all people within the current generation to fair access
to the Earth’s natural resources. As stated by Hans Kelsen, the concept of equality refers, de
facto, to the equality of capacity for duties and rights, rather than equality of duties and rights.®'
By the same token, equity means the equity of capacity of duties and rights, and thus countries

7*M-C.C. Segger et al. (2003) ‘Prospects for Principles of International Sustainable Development Law after the WSSD:
Common but Differentiated Responsibilities, Precaution and Participation’, Review of European Community and
International Environmental Law 12(1), 56.

7>L. Rajamani (2000) ‘The Principle of Common but Differentiated Responsibility and the Balance of Commitments under
the Climate Regime’, Review of European Community and International Environmental Law 9(2), 124.

7C. Voigt and F. Ferreira (2016) ‘Differentiation in the Paris Agreement’, Climate Law 6, 65.

77TEA, art. 13, which also specifies that this principle is applicable through the whole section of SDT.

78A. Ukpe and S. Khorana (2021) ‘Special and Differential Treatment in the WTO: Framing Differential Treatment to
Achieve (Real) Development’, Journal of International Trade Law and Policy 20(2), 87.

7TFA, art. 14.

8International Law Association, supra n. 73.

81H. Kelsen (1944) “The Principle of Sovereign Equality of States as a Basis for International Organization’, Yale Law
Journal 53(2), 209.
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are treated fairly and justly based on their abilities and resources to address sustainability chal-
lenges, rather than relying on an equal distribution of duties and rights. Specifically, in the fish-
eries sector, it is submitted that from the inter-generational perspective, developed countries have
historically developed their fishing capacities and caused environmental deprivation.*> Such an
historical ecological debt requires developed Members to undertake different and more respon-
sibilities. This could be an historical justification for the existence of SDT provisions under the
AFS. Likewise, the intra-generational perspective indicates that SDT provisions should also con-
sider developing Members™ diverse needs and transform different national circumstances into
treaty obligations according to the CBDR principle.

While the right to SDT based on a binary classification reveals part of different capacities and
conditions between developed and developing countries, it conceals the differentiated circum-
stances among various developing countries. As developing countries are a diverse group, access
to SDT claimed by developing countries should be reconciled with each country’s circumstances
and echoed with the requirement of the CBDR principle. Against this background, setting
important conditions becomes a necessary and feasible way to ensure that each Member’s respon-
sibility can be shared equitably under the AFS. Overall, sustainable development is one of the
fundamental and common goals of the AFS, providing indispensable guidance when considering
the nature and scope of the SDT. The CBDR principle and the concept of equity emphasize the
necessity to take a nuanced and context-specific approach to addressing sustainability challenges.

5. A Conditionality Approach to Fostering Three Pillars of Sustainable Development
5.1 Environmental Protection and Economic Growth

To ensure the effective implementation of sustainable development, the UN Conference on
Sustainable Development identified in 2012 three core pillars of sustainable development, namely
‘economic growth and diversification, social development, and environmental protection’.83 The
three pillars have been widely accepted and adapted into substantive obligations.** In the fishing
industry, efforts have been made to handle these pillars through effective fishery management®
or fisheries subsidies reform.®® However, in the rule-making process, it remains unclear whether
the AFS with its SDT provisions can still achieve all three pillars of sustainable development. This
section questions how the conditionality approach potentially shapes the scope of preferential
treatments for developing countries so that all three pillars can be complementary in a balanced
and integral manner.

82R. Warlenius et al. (2015) ‘Ecological Debt: History, Meaning and Relevance for Environmental Justice’, EJOLT Report
No. 18, 14.

$UN General Assembly, ‘The Future We Want’, A/RES/66/288, 27 July 2012, 5.

84E.g., the Paris Agreement emphasizes the importance of economic and social factors, as well as sustainable development
per se, in assessing and accomplishing the needs of the global environment (see A.R. Harrington (2021) International Law
and Global Governance: Treaty Regimes and Sustainable Development Goals Implementation. New York: Routledge, 26). The
UN Fish Stocks Agreement requires signatories to apply the precautionary approach and maintain or restore populations to
above levels at which their reproduction may become seriously threatened. For stocks that are not overfished, fishery man-
agement strategies need to ensure that future fishing mortality does not exceed the maximum sustainable yield level and that
the biomass does not fall below a predefined threshold (P.A. Shelton and A.F. Sinclair (2008) ‘It’s Time to Sharpen Our
Definition of Sustainable Fisheries Management’, Canadian Journal of Fisheries and Aquatic Sciences 65(10), 2306). In addi-
tions, both chapter 22 of the Canada-EU Comprehensive Economic and Trade Agreement and chapter 16 of the EU-Japan
Economic Partnership Agreement contain provisions concerning trade and sustainable development.

%E.g., Indonesia has adopted the Ecosystem Approach to Fisheries Management (EAFM) to achieve both ecosystem and
economic wealth. See U. Muawanah et al. (2018) ‘Review of National Laws and Regulation in Indonesia in Relation to an
Ecosystem Approach to Fisheries Management’, Marine Policy 91, 157.

8E.g., the European Parliament and the European Council reached in 2013 an agreement on the reform of the Common
Fisheries Policy, which was an important step towards a more sustainable fisheries policy in Europe by introducing the max-
imum sustainable yield -concept for fixing fishing opportunities. See M.T. Salomon et al. ‘Masterstroke or Paper Tiger — The
Reform of the EU’s Common Fisheries Policy’, Marine Policy 47, 82-83.
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The pillars of environmental protection and economic growth appear to be conflicting, as it is
commonly perceived that rebuilding the fisheries stock from an overexploited one will reduce the
short-term profitability of fishermen. Nonetheless, the conflict is not inherent, since economic
development may benefit from a good foundation of natural resources in the long run.*’
When it comes to fisheries subsidies, the subsidies can contribute to economic growth and job
creation in the fishing industry, whereas subsidization contributing to overcapacity and overfish-
ing (harmful subsidies) may also cause harm to the environment.*® Article 5 of the proposed
Draft of the AFS sets forth the prohibition on harmful subsidies for the purpose to prevent overf-
ished stocks. However, this article was removed from the MC12 adopted version in that WTO
Members failed to agree upon a way to ease the tension between economic need and environmen-
tal protection. For many developing countries, harmful subsidies still play a role in stabilizing and
enhancing fishing capacity and revenue, and accordingly they should be partially exempted from
the general prohibition on harmful subsidies.

Against this backdrop, a conditionality approach that defines the scope of SDT of harmful sub-
sides is conducive to easing the tension between economic growth and environmental protection
by identifying the extent of exemption. This article utilizes the modeling results of different pro-
posals generated by the SubsidyExplorer® to provide quantitative evidence. As demonstrated in
Figure 2, four different models representing four levels of SDT predict the potential results. In
these models, changes in Biomass and Mortality are two key indicators of the healthiness of fish-
ery stock, while changes in Catches and Revenue indicate the change in fishery capacity. Amongst
the four models, Model 1 represents a proposal of no exemption. Under this approach, no devel-
oping country, including LDC Members, is exempted from the obligation to prohibit all types of
harmful subsidies. The result shows that the rebuilding of fishery stock will be positive, as
Biomass will increase and Mortality will decrease significantly. However, the fishing industry
will experience a sharp decline in the short term but then increase along with the stock. By con-
trast, Model 2 suggests a partial but equal exemption proposal that all vessels within developing
countries’ exclusive economic zones are exempted. In this model, the fishery stock is increasing,
though much less than in Model 1. Nevertheless, such a positive change can unlikely be trans-
formed into economic growth. Another partial exemption model is to exempt all vessels within
developing countries’ territorial seas from the obligation, as demonstrated in Model 3. Compared
with Model 2, both fishery capacity and fishery stock in Model 3 will be less positive in the future.
Thus, Model 3 also fails to reconcile the need to effectively restore fishery stock and increase fish-
ery capacity. Finally, Model 4 indicates the result of full exemption, i.e. that all vessels of devel-
oping countries are exempted. If this proposal is adopted, the changes in fishery stock and fishery
capacity are slight, maintaining the status quo for a few years. To sum up, Model 1 indicates the
‘trade-off’ effect in the short term and a ‘win-win’ scenario in the long run; Model 2 reflects a
scenario of ‘win-lose’ between marine ecology and economy; Model 3 is similar to but less suc-
cessful than Model 2; and Model 4 is the worst by showing a ‘lose-lose’ scenario.

All aforementioned models cannot smoothly and significantly achieve the two goals com-
pletely, and they reflect that equal exemption for all developing countries is problematic in the
sense that they fail to balance each country’s specific needs and responsibilities. Thus, an alter-
native approach to overcoming these potential drawbacks should be explored. An approach that
proposes differentiated SDT provisions for different countries seems to be feasible. The approach
can be reflected in Model 5 and Model 6 (see Figure 3). Model 5 allows for a full exemption for
LDCs, while leaving out some developing countries from exemption based on their marine

87F. Asche et al. (2018) ‘Three Pillars of Sustainability in Fisheries’, Proceedings of the National Academy of Sciences
115(44), 11222.

85R. Arthur et al. (2019) “The Cost of Harmful Fishing Subsidies’, Fisheries Working Paper, IIED, London, 10.

8SubsidyExplorer (http://www.subsidyexplorer.org/) is an interactive toolkit that allows users to explore potential bio-
logical and economic impacts of fisheries subsidy reform scenarios. The tool supports the negotiations underway at the WTO.
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Explore Results - Global

This plot shows changes in global fish biomass, catch, fishing mortality, and revenue under each of
the selected subsidy reform policies relative to a Business as Usual (BAU) scenario in which
subsidy provisioning continues unchanged.
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Figure 2. Global simulation model results of four exemption proposals.
Source: SubsidyExplorer.
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Explore Results — Global

This plot shows changes in global fish biomass, catch, fishing mortality, and revenue under each of
the selected subsidy reform policies relative to a Business as Usual (BAU) scenario in which
subsidy provisioning continues unchanged.
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Figure 3. Global simulation model results of two differentiated exemption proposals. Source: SubsidyExplorer.

capture production. Likewise, Model 6 exempts LDCs from the obligation, while merely permit-
ting developing countries (excluding LDCs) to grant harmful subsidies in their territorial sea.
These two models have an explicitly positive impact on fishery stock, as compared to the
other most ambitious scenario which is designed by SubsidyExplorer as a reference scenario in
which all subsidies with the potential to be capacity enhancing are removed, and they have a
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less negative impact on the fishing industry. It can be thus inferred that the need for environmen-
tal protection and economic growth is better balanced, provided that a conditionality approach
that entails differentiated exemptions is adopted.

The conditionality approach defines the scope of SDT on harmful subsidies by identifying the
extent of exemption based on the risks it would impose upon the fishery environment. It opts for
a middle way, exempting only certain fisheries activities subsidized by some developing countries
on the basis of the conditions of their fishing industry. First, it is proposed that once a developing
country’s fishing capacity reaches a certain level, its responsibility to protect the environment
should prevail over its economic needs, and thus it cannot grant harmful subsidies for fisheries
activities. As concluded by the FAO, fishing capacity is defined as the amount of fish (or fishing
effort) that can be produced over a period of time (e.g., a year or a fishing season) by a vessel or a
fleet if fully utilized (normal but unrestricted use) and for a given resource condition.” Fishing
capacity can be assessed in either an input-based approach (e.g., the numbers of vessels or their
effort applied) or a more convenient and simplified output-based approach (e.g., marine capture).
Significant governmental subsidies that artificially boost the economic benefits of fishing com-
panies, including those provided by developing countries, may increase fishing capacity at the
expense of stock sustainability.”" With greater capacity, countries shall bear more responsibilities
to promote the achievement of SDGs. Accordingly, opting out developing countries from SDT
exemption based on their annual global volume of marine capture becomes a tenable option
to be embodied into the AFS. Members are suggested to endeavour further to agree upon the
specific amount of annual marine capture, combined with other supplementary fishing capacity
criteria, to limit the scope of SDT.

Second, for areas exposed to a high risk of overfishing or just recovering from previously high
levels of fishing mortality, harmful subsidies cannot be temporarily granted by developing coun-
tries in these areas due to the priority of environmental protection. According to the Kobe Plot,
which is a widely employed four-quadrant diagram to assess fishery stock, where actual fishing
mortality is above the maximum sustainable yield and biomass is below the maximum sustainable
yield for biomass, overfishing is likely to be occurring.”” Based on the Kobe Plot, an illustrated
situation is that harmful subsides can potentially increase capacity and effort, moving fisheries
to a country where ‘overfishing’ occurs.”” Therefore, granting of harmful subsidies to support
fishing in these areas should be reduced or avoided so as to control the risks of stock depletion.
In other words, fishing activities that can be subsidized by eligible countries are limited to fishing
activities concerning a healthy stock that is not subject to a great risk of overfishing. Such a mech-
anism requires the WTO and relevant international organizations to monitor global fishery stock
and deliver warnings and guidance to Members in granting harmful subsidies.

Third, if a developing country proves that effective fishery management can reduce the risks
inherent in harmful subsidies, it may be allowed to grant certain subsidies in limited circum-
stances. The actual effect of fisheries subsidies not only depends on the specific type of subsidies,
but also relates to different management regimes.”* Although Members may apply various man-
agement approaches to subsidies to achieve their desired results, a responsible management
includes, by and large, criteria relating to science-based assessments, regulatory limits, surveil-
lance, and effective enforcement.”® Effective fishery management can minimize the adverse effect
of some harmful subsidies, or even transform the environmental effect into a positive one. For

%°FAO (2000) ‘Report of the Technical Consultation on the Measurement of Fishing Capacity’, FAO Fisheries Report No.
615 (FIPP/R615(En)), FAO, Rome, 6.

°IE. Sala et al. (2018) “The Economics of Fishing the High Seas’, Science Advances 4(6), 7.

2Arthur, supra n. 88, at 11.

ZIbid.

%Y. Sakai et al. (2019) ‘Fishery Subsidies: The Interaction between Science and Policy’, Fisheries Science 85, 443.

%*D.K. Schorr (2007) ‘Sustainability Criteria for Fisheries Subsidies: Options for the WTO and Beyond’, Working Paper
No. UNEP/ETB(02)/S374, UNEP and WWF, Geneva, 20-21.
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instance, while cost-reducing subsidies are ordinarily considered as harmful, individual quota-
based management is able to minimize the negative effect on stocks.”® Besides, subsidizing infra-
structure programmes are generally detrimental to stocks, except where the management system
can end the race for fish, and the fishery is clearly less than fully exploited.”” Thus, negotiators
may figure out a positive list to include certain types of subsidies permitted to be granted by
developing countries under effective management. The burden of proof of effective management
should be borne by developing countries attempting to utilize these types of subsidies. Such an
approach can also encourage developing countries to reform and modernize their domestic fish-
ery management strategies, thereby contributing to the global sustainable fisheries governance.

Under the conditionality approach, a set of conditions concerning fishing capacity, fishery
stock, and the management regime can be developed to assess whether a developing country
is eligible for the exemption and the extent to which such exemption is permitted.
Accordingly, whether a developing country can enjoy SDT depends on its conditions, instead
of a declaration of a developing country per se. For example, developing countries listed in the
Top 25 fishing countries may be opted out from exemption because they have less urgent
needs for the growth of fishery production and have more resources to overcome the short-term
difficulties in the economy. However, through reforming fishery management strategies, those
developing countries may still be eligible again to provide certain type of harmful subsidies.
Differentiated treatments based on conditions are not discrimination, since the development
needs of different developing countries are not ‘like’. While developing countries’ development
rights should be respected, whether and to what extent such rights can be exercised hinges on
the specific conditions of each country. Eligibility is a dynamic mechanism to control the risks
of overfished stock. By adopting and applying the conditionality approach, environmental protec-
tion and economic growth can be achieved complementarily and effectively.

5.2 Environment Sustainability and Social Development

Another potential conflict of pillars takes place when simultaneously satisfying environmental
protection and social development. Marine fisheries are essential for food security, livelihood,
and well-being in many communities around the world.”® Particularly, fisheries play fundamental
social roles in some developing countries. One the one hand, fisheries subsidies in the form of
financial support targeting these social objectives apparently have positive impacts on food secur-
ity and poverty alleviation, whereas they may also generate harmful effects on the environment.
On the other hand, reducing financial support to rebuild the ecological system may create detri-
mental effects on the social stability in developing countries.

Among all types of fisheries activities, small-scale fisheries (SSF), including in subsistence and
artisanal fisheries, distinctly demonstrates potential conflict. SSF commonly refers to activities
such as working from shore or small boats in coastal waters.”” Early literature primarily focusses
on whether and how should preferential treatments be granted in the context of SDT.'*’ However,
it is noteworthy that the vast majority of SSF exists in developing countries where poverty rates

%Y. Sakai (2017) ‘Subsidies, Fisheries Management, and Stock Depletion’, Land Economics 93(1), 173.

97U.R. Sumaila et al. (2010) ‘A Bottom-up Re-estimation of Global Fisheries Subsidies’, Journal of Bioeconomics 12, 205;
G. Porter (2004) ‘Analyzing the Resource Impact of Fisheries Subsidies: A Matrix Approach’, Working Paper No. UNEP/
ETB/2004/10, UNDP, Geneva, para. 173.

8] Lubchenco and P.M. Haugan (2023) ‘The Human Relationship with Our Ocean Planet’, in J. Lubchenco and P.M.
Haugan (eds.) The Blue Compendium: From Knowledge to Action for a Sustainable Ocean Economy. Cham: Springer
International Publishing, 398-399.

%K. Kelleher et al. (2012) ‘Hidden harvest: The global contribution of capture fisheries’, Report No. 66469-GLB, World
Bank, Washington, DC, 3.

190D K. Schorr (2005) “Artisanal Fishing: Promoting Poverty Reduction and Community Development through New WTO
Rules on Fisheries Subsidies’, UNEP Working Paper, Geneva, 12.
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are high and higher quality nutrition is strikingly needed.'”" The overlap between SSF and the
priority of development in developing countries suggests that they cannot be examined
separately.102 SSF is essential for coastal communities in developing countries to ensure the sup-
ply of food and to maintain livelihoods. Despite these crucial social functions, SSF has a vulner-
able nature in that SSF fishermen have fewer resources and support to address potential threats.
Thus, governmental support remains important to stabilize SSF activities. With the introduction
of new disciplines against fisheries subsidies in the AFS, governmental support would likely
be reduced or even eliminated, which indubitably affects vulnerable SSF populations in the
short term. Moreover, long-term recovery of fishing ecology does not automatically transform
into the improvement of the well-being of communities.'”> Therefore, flexibility towards SSF, espe-
cially when taking place in developing countries, should be considered as a necessary and essential
component in the broad context of SDT.

The sequentially practical problem is that it is perplexing for negotiators to define a proper
scope of SSF flexibility. The distinction between ‘small’ and ‘large’ in scale is ordinarily relative,
and thus different countries may apply various standards and thresholds. If divergent national
definitions are adopted, while respecting each country’s self-determination for their own
needs, it would incorporate an exceeding degree of flexibility into the disciplines.'”* For example,
by including certain large-scale fishing into the scope of SSF, a Member is able to tactically cir-
cumvent its obligations under the AFS. A common definition in the Agreement will make a
clearer scope of exemption, but consensus is difficult, if not impossible, to reach during intense
bargaining. The dilemma has rendered the negotiation regarding SSF that is slow and unproduct-
ive, leading to no relevant provision contained in the AFS to address SDT for SSF.

Facing the dilemma, it is submitted that negotiators can allow national definitions but also
introduce an illustrative list of the features commonly accepted for SSF into agreements.'*”
Features concerning the vessels’ size or length involved in SSF, its purpose for local consumption,
and relatively low capital can be considered to define SSF.'*® In this way, all Members’ definitions
would be restrained by the features in a closed list. Such a compromise tends to limit the flexibility
towards SSF, and thus reduce obstacles to negotiation in the rule-making process.

In addition, given the potential trade-off tension between social development and the other
two pillars, a number of essential conditions, which decide whether the granting of subsidies
towards SSF is legitimate, should be considered. First, the purpose of SSF shall be limited to
subsistence or artisanal, and is not for industrial development. Subsistence fisheries refer to
non-commercial fisheries whose catch is predominantly consumed by the persons fishing it.""”
Artisanal fisheries intend to sell the catch, mainly in the local community.'*® Both types of fishing
activities are essential for local communities, and thus subsidies provided to subsistence or arti-
sanal fisheries at a small scale may be tolerated to an extent. In contrast, fisheries with high capital
put into vessel moderation, port construction, or fuel purchase, and for mass commercialization,
shall be excluded from the scope of SSF, irrespective of their vessel size. Limiting the purposes of

'IN.L. Andrew et al. (2007) ‘Diagnosis and Management of Small-Scale Fisheries in Developing Countries’, Fish and
Fisheries 8(3), 227.

192Schorr, supra n. 100, at 10.

'93A. Giron-Nava et al. (2021) ‘Sustainable Fisheries are Essential but Not Enough to Ensure Well-Being for The World’s
Fishers’, Fish and Fisheries 22(4), 819-820.

104y R. Sumaila, (2018) ‘Small-scale Fisheries and Subsidies Disciplines: Definitions, Catches, Revenues, and Subsidies’, in
International Centre for Trade and Sustainable Development (ICTSD), Fisheries Subsidies Rules at the WTO: A Compilation
of Evidence and Analysis. Geneva: ICTSD, 112.

'%Tbid., at 114.

19D, Gibson and U.R. Sumaila (2017) ‘Determining the Degree of “Small-scaleness” Using Fisheries in British Columbia
as an Example’, Marine Policy 86, 122.

197D, Pauly and D. Zeller (2016) ‘Catch Reconstructions Reveal that Global Marine Fisheries Catches are Higher than
Reported and Declining’, Nature Communications 7(1), 10249.

1%bid.
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SSF would better ensure that subsidized fishing activities are meant to satisfy social needs, such as
food security and nutrition, rather than becoming disguised supports for industrial development.

Second, it is also important to take account of the situation of fishery stock in coastal waters
when subsidizing SSF. If the fishery stock of subsidized fishing areas is unknown or even over-
exploited, it would be illegitimate to provide further subsidies for SSF. Subsidizing fishing activ-
ities on overexploited waters would artificially increase the marine production and reduce fishing
resources more rapidly, making fisheries unsustainable in the long run. The shortage of fisheries
would eventually endanger livelihoods and food security, leading to a ‘lose-lose’ scenario. In
response to overexploitation, governments should not provide further subsidies, and should
guide fishermen to reduce their fishing harvest. Besides, unknown fishery stocks make it difficult
to assess the harmful effect of SSF subsidization. It would also significantly increase the risk of
overexploitation and thus should not be allowed. By setting a condition, governments are encour-
aged to assess the fishery stock within their own jurisdiction, together with scientific institutes,
and reasonably limit the amount of SSF subsidization to avoid overexploitation. Based on this
approach, the need for social development and ecological balance can be better achieved.

Through applying economic, societal, and environmental conditions to define and limit the
scope of subsidies for SSF, it becomes evident that the conditionality approach is more feasible
to achieve the reconciliation between economic development, social needs, and environmental
protection. This is because it necessarily takes into account the diverse needs of different coun-
tries, and the differentiated needs to reduce SSF vulnerability naturally, leading to divergent treat-
ments of Members’ rights and obligations. Notably, the conditions can play a crucial role in
controlling potential harms to the environment, and further avoiding a vicious circle of compe-
tition between countries. On the contrary, granting unconditional access to SDT to certain devel-
oping countries, given their large volume of subsidies, would severely undermine the efficacy of
new rules and cause increasing harmfulness to achieve environmental objectives.'*” In a nutshell,
setting conditions to provide for flexibility towards SSF can be a preferential way to reconcile and
ultimately achieve goals of environmental protection and social development under the AFS and
enhance its effectiveness.

6. Potential Conditions Embedded in the ASF and Their Rationale
6.1 Prerequisite for Setting Conditions

It is acknowledged that the GATT was found on the embedded liberalism compromise in ideol-
ogy, which was multilateral in character and its multilateralism would be predicated upon domes-
tic interventionism,''® and incorporated a variety of flexibilities in formulating norms to meet the
needs of countries to improve social welfare. SDT represents one of such norms, aiming to inte-
grate developing countries into the global trading system. Accordingly, embedding conditionality
in SDT to achieve fishery sustainability should be proceeding in accord with the prerequisite of
self-designation of ‘developing country’ status. A country itself is one of the best entities to assess
its own development situation, as it has sufficient data and most relevant interests. Other country
or entity may make unobjective and unfair assessment due to interest conflicts. Without explicit
functions and objectives, the WTO as an international organization for trade development has no
basis to develop criteria or rules in determining a country’s general development status. Given
that many developing countries have reiterated that developing countries should be allowed to
make their own assessments regarding their own developing country status,''' a consensus

109Hopewell, supra n. 17, at 479.

1197 G. Ruggie (1998) Constructing the World Polity: Essays on International Institutionalisation. London and New York:
Routledge, at 73, 83.

" General Council, supra n. 22, at 1.
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reached by all WTO Members on relinquishment of right to self-designate developing country
status is seemingly challenging, even if possible.

A number of approaches have been put forward to substitute the self-designation rule. The
graduation approach discussed at the beginning of this article proposes that a developing country,
satisfying certain criteria, could be graduated from developing country status. Nevertheless, these
criteria simply focus on economic output or incomes, which is neither sufficient nor comprehen-
sive enough to reflect the development needs of a country. In addition, there are criteria other
than listed groups that cannot be measured by a single objective index or ranking.''* India, for
example, has low per capita and is 132nd in the Human Development Index,'"” but is still a coun-
try deemed as an advanced developing country. Divides between the developing and developed
world have widened in some areas, while new divides, such as those in the digital and techno-
logical spheres, are becoming more pronounced.''* Thus, the complexity of development
makes negotiations on graduation criteria thorny and high-cost.

It is also noteworthy that there is a recent trend that rule-making in the world trade regime
increasingly focuses on subgroups of developing countries, especially LDCs. By the 2010s,
‘LDC-only’ legislation accounted for more than 60% of all SDT-inclusive publications.''® The dis-
tributional consequence is that the majority of developing countries other than LDCs cannot be
covered by new SDT provisions. Since the common identity as developing countries becomes
weaker, the granting of SDT to narrower groups of developing countries potentially increases
competition for SDT among all developing countries.''® For the AFS, while maintaining the self-
designation of developing country status, the diverse development needs of different subgroups of
developing countries should be considered when setting conditions to exercise SDT exemption,
instead of merely granting SDT to LDCs. As shown in Figure 4, the conditions proposed in
the next session are intended to limit the ways in which developing countries can exercise
their SDT rights to achieve sustainable development but not to cancel the self-designation nature
of developing countries.

6.2 Potential Conditions

6.2.1 Considering Different Situations to Address Developing Countries’ Diverse Economic Needs

Developing countries have diverse economic needs which arise due to their unique socio-
economic conditions, governance and institutions, and stage of economic development. It is crit-
ical to addressing specific economic needs to design effective rules that promote sustainable eco-
nomic growth and development. In the context of SDT in the AFS, there are at least three
different economic needs. The first one is development priority for poor countries, typically
for LDCs which are low-income countries confronting severe structural impediments to sustain-
able development. LDCs are formally listed by the UN according to a country’s income, human
assets, and economic and environmental vulnerability."'” It is not only important to grant a tran-
sition period for LDCs to gradually enhance fishery management and transform their

121, Rajamani (2008) ‘From Berlin to Bali and beyond: Killing Kyoto Softly?’, International & Comparative Law Quarterly
57(4), 927.

3See Human Development Insights, Access and Explore Human Development Data for 191 Countries and Territories
Worldwide. https://hdr.undp.org/data-center/country-insights#/ranks (accessed 12 October 2023).

"“General Council, “The Continued Relevance of Special and Differential Treatment in Favour of Developing Members to
Promote Development and Ensure Inclusiveness’, WT/GC/W/765/Rev.2, 4 March 2019, 1.1.

'15C. Weinhardt and T. Schéfer (2022) ‘Differential Treatment for Developing Countries in the WTO: the Unmaking of
the North-South Distinction in A Multipolar World’, Third World Quarterly 43(1), 84-85.

"°Tbid, at 86.

"See UN Department of Economic and Social Affairs, LDC Identification Criteria & Indicators, www.un.org/
development/desa/dpad/least-developed-country-category/ldc-criteria.html (accessed 12 October 2023).
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Figure 4. Proposed conditions for the next round of the AFS negotiation.

subsidization strategy, but is also necessary to allow them the greatest degree of flexibility under
relevant disciplines.''®

The second need relates to populous countries. Large population means vast nutrition needs
and food demand. Taking China as an example, its marine production in 2022 reached 11,770,00
tones, which is the highest in the world. However, the per capita supply of marine fishing is 8.3
kilogram, which is significantly lower than many developing countries (see Table 1). The WHO
recommends the consumption of one to two servings of fish a week,''” and the European Food
and Safety Authority (EFSA) recommends that adults consume 300 g of fish a week.'** China’s
marine production can only supply around 159 g of fish a week, which is not sufficient for nutri-
tional needs. To maintain the level of food supply and food security, populous countries are moti-
vated to firstly increase the production of aquaculture, and secondly support marine fishing
activities to maintain fishing output. If overfishing and overcapacity subsidies are not permitted,
food supply and food security for the whole population would be threatened. Therefore, it
becomes essential to address populous countries’s needs by allowing for certain
capacity-enhancing subsidies with the purpose of satisfying basic nutrition needs or filling the
gap between marine fish supply and nutritional consumption.

The third need concerns developing countries that have vulnerable fish resources and industry
due to climate change. The United Nations Framework Convention on Climate Change
(UNFCCC) stipulates that developed countries shall assist developing countries that are
particularly vulnerable to the adverse effects of climate change.'”’ As climate change can
enormously injure local fisheries resources and marine production, it requires further assistance
and policy support to restore fishing capacity. Caribbean countries have proposed a ‘small
vulnerable economy’ differentiated strategy, under which small and dependent economies should

118Negotiating Group on Rules, ‘Communication from the Chairman’, TN/RL/W/254, 21 April 2011, para. 49.

"9E.0. Verger et al. (2023) ‘Healthy Diet Metrics: A Suitability Assessment of Indicators for Global and National
Monitoring Purposes’, WHO, Geneva, 15.

120BESA Dietetic Products, Nutrition, and Allergies (NDA) (2014) ‘Scientific Opinion on Health Benefits of Seafood (Fish
and Shellfish) Consumption in Relation to Health Risks Associated with Exposure to Methylmercury’, EFSA journal
12(7):3761, 40.

"*'UNFCCC (1992), art. 4.1.
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Table 1. TOP 25 marine power and their per capita marine production supply (sources: FAO and World Bank)'*?

Country Marine production (tones) Population (thousands) Per capita supply (kilogram)
China 11,770,00 1,412,175.00 8.33
Indonesia 6,430,000 275,501.34 23.34
Peru 5,610,000 34,049.59 164.76
Russia 4,790,000 143,555.74 33.37
USA 4,230,000 333,287.56 12.70
India 3,710,000 1,417,173.17 2.62
Vietnam 3,270,000 98,186.86 37.79
Japan 3,130,000 125,124.99 25.01
Norway 2,450,000 5,457.13 448.96
Chile 1,770,000 19,603.73 90.29
Philippines 1,760,000 115,559.01 15.23
Thailand 1,520,000 71,697.03 21.20
Malaysia 1,380,000 33,938.22 40.66
South Korea 1,360,000 51,628.12 26.34
Morocco 1,360,000 37,457.97 36.31
Mexico 1,350,000 127,504.13 10.59
Iceland 1,020,000 381.90 2670.86
Myanmar 1,010,000 54,179.31 18.64
Argentina 820,000 46,234.83 17.74
Spain 800,000 47,615.03 16.80
Oman 790,000 4,576.30 172.63
Denmark 730,000 5,903.04 123.67
Canada 710,000 38,929.90 18.24
Iran 700,000 88,550.57 791
Bangladesh 670,000 171,186.37 3.91

be granted more flexibility to protect their trade interests. However, the proposal has not received
formal acceptance by the WTO. Different from the concept of small vulnerable economies,
this article does not aim to divide developing countries into subgroups. Instead, for any deve-
loping country encountering vulnerable fishing resulting from climate change, it may initiate
temporary subsidization programs to enhance fishing stability and to resume fishing production.
Developing countries attempts to initiate the programs should include reports and evidence
to prove rationality and necessity, which will be subject to stringent fisheries vulnerability
assessments.

6.2.2 Developing Sub-category Lists of Overfishing and Overcapacity Subsidies

The scope and type of subsidies contributing to overcapacity and overfishing are not without
controversy in the drafting process of the AFS. The 2021 Consolidated Draft consists of a chapeau
containing the main prohibition of subsidies that contribute to overcapacity and overfishing in
general, followed by an illustrative list of eight types of subsidies that presumably contribute to
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overcapacity or overfishing.'>* The eight types of subsidies include: (a) subsidies to construction,
acquisition, modernization, renovation or upgrading of vessels; (b) subsidies to the purchase of
machines and equipment for vessels; (c) subsidies to the purchase/costs of fuel, ice, or bait; (d)
subsidies to costs of personnel, social charges, or insurance; (e) income support for vessels or
operators or the workers they employ; (f) price support of fish caught; (g) subsidies to at-sea sup-
port; and (h) subsidies covering operating losses of vessels or fishing or fishing-related activ-
ities."** Nonetheless, the list has been removed from the final version. The reason is partially
that it is not fully justifiable to list all these subsidies into one category, since they may have dif-
ferent effects on fishing efforts and fish stock. For instance, subsidies to variable inputs, such as
fuel, ice, or bait, are most likely to increase fishing effort and provoke overfishing, and subsidies to
fixed inputs, such as construction and modernization subsidies, are most likely to increase fleet
capacity.'”> By contrast, support subsidization based on fishers’ incomes or support to fishery
management are less likely to increase capacity or effort.

More importantly, the list probably generates an excessive scope for overfishing and overcap-
acity subsidies, given that the list is illustrative rather than exhaustive. The excessive scope of the
list shrinks developing countries’ policy flexibility to utilize subsidies to achieve important objec-
tives such as fisheries sustainability. For example, subsidies for fisher assistance, vessel buybacks,
and rural fisheries community development are categorized as ‘ambiguous subsidies’, since they
have a potential to lead to either sustainable management or overexploitation of the fishery
sources.'*® However, such subsidies fall within the ambit of Article 5.1(e) of the Consolidated
Draft and are thus prohibited. According to the OECD, good subsidies include fisheries subsidies
consisting of general services, such as fisheries protection services and fisheries management,
local area weather forecasting, and the cost of navigation and satellite surveillance systems
designed to assist the fishing fleets.'”” Although these good subsides are an essential support
for navigation, they may be prohibited pursuant to Article 5.1(g) the Consolidated Draft.

This article proposes a more feasible ‘positive enumerations and negative exceptions’ approach
to addressing the excessive scope by further dividing the listed overfishing and overcapacity sub-
sidies into different groups. In terms of positive enumerations, subsidies that would directly
increase fishing capacity and provoke overexploitation, including supports to inputs or outputs
of fishing activities, can be categorized as ‘prohibited subsidies’ that cannot be provided by
any country. This sub-category generally includes, but is not limited to, subsidies to the construc-
tion, acquisition, moderation of vessels, subsidies to the purchase of machines and equipment for
vessels, and subsidies to the purchase of fuels. As for negative exceptions, subsidies that merely
have a potential to generate harmful effects, including income support, vessel buybacks, rural
fisheries community development support, and support for general services, can be allowed
for developing countries. To limit their potential harmful effects on fisheries stocks, the condition
to grant such subsidies is that they should be managed at a biologically sustainable level. An
alleged Member shall bear the burden of proof that a respondent Member has violated this con-
dition. The underlying rationale is that the harmful effect on fisheries stocks caused by subsidies
provided by a developing country can only be established when there is sufficient evidence of the

"?>The data of Marine production(tones) are from the FAO, supra n. 34, at 14. The data of population are from the World
Bank, https:/data.worldbank.org/indicator/SP.POP.TOTL (accessed 12 October 2023).

'2The Twelfth Ministerial Conference, ‘Agreement on Fisheries Subsidies: Draft Text’, WT/MIN(22)/W/20/Add.1, 12-15
June 2022, 10-11.

12*Negotiating Group on Rules, supra n. 49, at 5-6.

125R. Martini and J. Innes (2018) ‘Relative Effects of Fisheries Support Policies’, OECD Food, Agriculture and Fisheries
Papers No. 115, OECD Publishing, Paris, 20.

12Sumaila, supra n. 35, at 10.

127R. Sumaila (2015) ‘Fisheries Subsidies’, www.seaaroundus.org/doc/Methods/SubsidiesMethod/Methods-subsidies-New-
June-12-2015.pdf (accessed 12 October 2023).
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harmful effect, rather than a presumption. In this way, the AFS would encourage developing
countries to change their subsidization structure, providing more subsidies that can directly
increase fishers’ income and community support, and fewer subsidies that would completely
harm fish resources. Such a condition would also motivate developing countries to improve fish-
ery management to avoid potential harmful effects and possible WTO disputes.

6.2.3 Ensuring Flexibility for Subsidies to Support SSF

SSF is important for developing countries, as 97% of the world’s fishers live in developing coun-
tries, of which 90% are engaged in the small-scale sector.'*® Particularly, in China a large propor-
tion of the vessels are small-sized concentrating in nearshore waters, and approximate 75% of
people engaged in marine fishing are traditional fishers who have been fishing for generations,
living in remote rural areas with low education levels, and highly depending on fishing income."*’
SSE generates income and economic growth, provides nutritional sources, and maintains the
identity, culture, and the wellbeing for millions of families in developing countries."*” The UN
Fish Stock Agreement (UNFSA) has recognized the need to avoid adverse impacts on, and ensure
access to fisheries by, subsistence, small-scale and artisanal fishers."”' During the AFS
negotiation, many Members proposed flexibility towards SSF activities. LDC Group contended
that disciplines on fisheries subsidies did not prevent developing countries providing subsidies
to fishing activities related exclusively to artisanal and small-scale fisheries or to the subsistence
and livelihood of the fishermen and their families.'** To ensure that disciplines on fisheries
subsidies do not put the necessary support to SSF at risk, it is essential to allow developing
countries to provide overfishing and overcapacity subsidies to SSF. Such an exemption is also
beneficial to increase social equity by encouraging developing countries to provide more support
to poor fishers and local communities development, instead of industrial large-scale fishing
activities.

As elucidated in Section 5.2, consensus over a common definition or the scope of SSF is dif-
ficult to achieve during bargaining. One alternative is that the common features and maximum
scales allowed are explicitly listed, while each developing country can add selective features to fur-
ther make their own definition within the allowable scope under the AFS. It is noteworthy that
granting subsidies to SSF by developing countries is not without any limitation. While SSF is
important to satisfy social needs in developing countries, it should not come along at the expense
of environment. Accordingly, to reduce environmental risks, future negotiations may further con-
sider several conditions to limit the scale of subsidization towards SSF. The first option is to limit
the type of subsidies supporting SSF. Based on the sub-categorizing of harmful subsidies exam-
ined in the above section, it is not legitimate for developing countries to provide subsidies under
the ‘positive enumeration’ list, due to the purposes of SSF. Providing flexibility on SSF is for social
needs, such as life-supporting and local food security, instead of boosting economic growth. As
subsidies under the ‘positive enumeration’ list would clearly increase fishing capacity, they are
commonly used to support fisheries industry growth. In contrast, subsidies under the ‘negative
exception’ list, such as income support or rural fisheries community development support, are
better matching with the social needs of SSE. Therefore, limiting the type of subsidies toward
SSF is more feasible than a blanket exemption.

The second potential condition concerns the fishing area of SSF. Given the small size of vessels
used in SSF, most fishing activities would be conducted in coastal seas within territorial waters

128K elleher et al. supra n. 99, XVIIIL.

129G Su et al. (2020) ‘Evolution of Marine Fisheries Management in China from 1949 to 2019: How Did China Get Here
and Where Does China Go Next?, Fish and Fisheries 21(2), 438.

130p . Cohen et al. (2019) ‘Securing a Just Space for Small-Scale Fisheries in the Blue Economy’, Frontiers in Marine
Science 6, 171.

I3IUN Fish Stock Agreement, art. 24(2)(b).

132Negotiating Group on Rules, supra n. 49, at 2.
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or exclusive economic zones. Accordingly, subsidies provided to these coastal waters can cover
most of the SSF. However, if the fish stock in coastal seas is overexploited, then the subsidizing
Member is responsible to withdraw the subsidies and take appropriate measures to stop further
overexploitation. Thus, developing countries have to improve fishery management systems so as
to avoid potential overexploitation caused by own subsidization policies, and the subsidies pro-
vided for SSF will potentially be managed and controlled at a biologically sustainable level.

6.2.4 Establishing Buffering Zones of Subsidization for Fishing Activities in Impending Overfished Stock
In accordance with the AFS, subsidies regarding overfished stock should not be provided by any
country.'* As proposed above, it is justifiable for developing countries to utilize this type of sub-
sides under certain conditions. To mitigate the risk resulting from such subsidies, it becomes
essential to establish an alarm mechanism to stop subsidization before the stock has been overf-
ished. This article further proposes to establish buffering zones in certain fishing areas through an
area-based management tool.

A significantly innovative approach to protecting marine resources under the recent
International Legally Binding Instrument under United Nations Convention of Law of the Sea
for the Conservation and Sustainable Use of Marine Biological Diversity beyond National
Jurisdiction (BBNJ Agreement) is the establishment of the Marine Protected Areas (MPAs) as
an area-based management tool. Particularly, high seas with impaired biological diversity can
be determined as MPAs where certain activities are limited or prohibited.”* Since the BBNJ
Agreement and the AFS have the equivalent objective to protect the ocean and enhance sustain-
able development, similar area-based management tools can also be established under the AFS to
limit the subsidization of fishing activities. More specifically, areas of overfished stocks can be
marked as ‘Red’ so that no subsidies can be granted for fishing activities in the areas. Areas of
fish stocks that are confronting the danger of being overfished, by using reference points such
as maximum sustainable yield, are marked as ‘Yellow’. Subsidies for fishing activities in these
areas should be gradually reduced, except for those beneficial subsidies for the environment.
Lastly, areas that have a health stock are marked as ‘Green’, and thus subsidies that are allowed
under the AFS can be provided as stipulated.

To establish such an area-based management tool, it requires the involvement of coastal coun-
tries and coordination of relevant regional fisheries management organizations or agreements.
For coastal countries, as they have the jurisdiction of their territorial sea and exclusive economic
zones, it is their right and responsibility to assess the fish stocks and submit their assessment to
the Committee on Fisheries Subsidies. For high seas, the fish stock assessment should mainly be
completed by relevant Regional Fisheries Management Organizations or Arrangements so as to
provide guidance for developing countries’ subsidization programs. For instance, FAO has regu-
larly assessed and reported the biological sustainability of fish stocks.'*> Similar assessment can
be conducted in a more detailed and elaborated way to provide guidance for subsidization.
Meanwhile, all WTO Members can assist in assessing fish stock to dynamically monitor fisheries
resources. By establishing such a management tool, both surveillance of fish stock and cooper-
ation among WTO Members can be strengthened.

Based on the tool, exercising SDT rights by developing countries is subject to a condition that
the healthiness of fish stock should be ensured. Although developing countries’ various economic
and social needs should be addressed and protected, such protection cannot be achieved on the
basis of an economic—environmental trade-off. In other words, SDT rights have to be exercised in
a manner whereby fish stocks are not depleted at an irreversible and unsustainable level.

133AFS, art. 4.
3BBNJ, art. 20.
135FAO, supra n. 34, at 48.
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6.2.5 Encouraging Developing Countries to Contribute on Fish Stock Restoration

Under SDG Goal 14, restoring of fish stock and enhancement of fishing sustainability are part of
the important goals to achieve.'*® Efforts required not only include implementing disciplines on
subsidies regarding overfished stock or overfishing and overcapacity subsidies, but also include
environmentally beneficial programs for resources reservation. This is because subsidies for
fisheries management and fisheries research are beneficial for natural resources."”” Accordingly,
environmentally beneficial subsidization programs should be encouraged in the AFS. Developing
countries can provide beneficial subsidies to restore fish resources in the high sea or within their
own jurisdiction. Besides, local communities can also be inspired to provide local support for fish-
ery resource recovery programmes. Especially for those fish stocks that are marked as ‘Red’ or
“Yellow’, financial support to stock recovery would be beneficial, if not necessary, to repay ecological
debts and for future resource utilization.

6.2.6 Enhancing Technical Assistance to Facilitate Transformation

According to the AFS, developed countries are encouraged to provide targeted technical assist-
ance and capacity building assistance to developing countries on a voluntary basis.'*® Such a pro-
vision is in line with the purpose to improve capacity for treaty implementation and facilitate
transition. Nevertheless, if it is merely voluntary-based, technical assistance may not truly target
developing countries’ needs. In practice, it is necessary to specify the contents and procedures of
technical assistance to improve the delivery of technical assistance.'*® Notably, under the TFA,
developing Members falling into Category C are allowed to accept assistance and support for cap-
acity building from donor Members with mutually agreed terms.'*° In the fisheries context, WTO
Members may adopt similar categorization, allowing certain developing Members and LDC
Members to receive technical assistance. Besides, it will be beneficial to further illustrate the
types of capacity-building and transfer of marine technology, which should include, inter alia,
technical assistance on fish stock assessment, environmental-friendly fishing techniques, and
assistance on fishery management. These illustrative examples can be provided in the AFS, serv-
ing as a guidance for WTO Members to make mutual agreements on technical assistance. In
terms of procedures, the need of developing countries should be submitted to the WTO, and
other countries can decide to respond to it. In this manner, technical assistance will become a
country-driven, transparent and responsive mechanism that is more supportive for development
needs of developing countries.

7. Conclusion

Unlike the SCM Agreement which focuses on efficiency and comparative advantage, the AFS
represents a new trade paradigm shifting to the promotion of sustainable development and par-
ticularly delivering on SDG 14.6. As a part of ongoing efforts to address overfishing and ensure
long-term viability of marine resources, the AFS seeks to contribute to the broader goals of fish-
ery sustainability. Recognizing appropriate and effective SDT as a right for all developing coun-
tries, the exercise of such a right cannot hinder the pursuit of sustainable development. Although
each country is entitled to make self-assessments regarding its development status, the CBDR
principle and substantial equity denote that a developing country’s specific needs should be

¥%See UNDP ‘SDG Goal 14: LIFE BELOW WATER’, www.undp.org/sustainable-development-goals/below-water?
gclid=CjwKCAjw2K61BhBXEiwA5Rjt CUtKKL7YkuxVAI-ZI690DdsnvPLgjOJ4Zbw7NaK2airKOmsz8MaiXxoCDSoQAvD_BwE
(accessed 12 October 2023).

137U R. Sumaila et al. (2019) ‘A Global Dataset on Subsidies to the Fisheries Sector’, Data in Brief 27, 3.

BAFS, art. 7.

3Ukpe, supra n. 78, at 92.

YOTEA art. 21.
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taken into account when applying SDT in practice, which essentially justifies a conditional appli-
cation of SDT.

Aimed at avoiding the oversimplified North-South division, a conditionality approach sets
multi-dimensions of conditions in a flexible, adaptive, and integrated way that takes into account
local economic, social, and environmental needs of different developing countries. In general
terms, potential conditions embedded in SDT, which include, inter alia, developmental needs
of LDCs, populous countries, and vulnerable economies, sub-category lists of overfishing and
overcapacity subsidies, SSF flexibility, area-based management tools, and technical assistance to
facilitate transformation, permit eligible developing countries to legitimately grant certain fisher-
ies subsidies only when the economic, environmental, or societal harms can be prevented, miti-
gated, or at least controlled. These conditions not only demonstrate a delicate equilibrium by
reconciling a diversity of interests of various developing countries, but also reflect a more rational
and acceptable counterpoise between the current development need of developing countries and
fishery sustainability for future generations. As SDT will be one of the most controversial issues in
the second wave of negotiation on new disciplines, a conditionality approach can act as a middle
way for WTO Members to negotiate a more comprehensive and effective AFS.
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