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Abstract
Multi-party systems play an important role in African democracy and constitutionalism. Against the
African backdrop, political parties are indispensable in promoting constitutional values, enhancing polit-
ical stability and realizing the effectiveness of constitutions. Recognizing the importance of political par-
ties, African constitutions introduce many provisions confirming rights relating to political parties,
recognizing their central role in elections, enhancing the internal solidarity of the parties and protecting
the opposition. Meanwhile, due to concern regarding the negative impact of party politics, African con-
stitutions also show hesitation about public funding to political parties, set controls on their programmes
and organization, and demand many public office holders to be party neutral. Therefore, in African con-
stitutions one can find a high expectation on political parties as constitutional institutions, while deep sus-
picion against them as individual organizations, which reflects the dilemma that African constitutionalism
and democracy is facing in its development.
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Introduction

The implementation of constitutions relies heavily on the collaboration of relevant actors. Academic
research and political realities have provided plenty of proof on the importance of political parties,
especially in the development of democracy and rule of law in Africa.1 As will be shown by this
paper, framers of African constitutions have high expectations of political parties, looking forward
to their positive role in the implementation of the constitutions. In reality, however, political parties
have their own interests which under certain circumstances might be at odds with the agenda of a
constitution. Experiences of other countries, inside or outside Africa alike, have consistently
revealed the impact of political parties as a double-edged sword in the implementation of
constitutions. Taking this into consideration, framers of African constitutions lay out many specific
provisions, especially on the purpose, organization principles, rights and obligations of political par-
ties, to guide them to contribute to the implementation of constitutions. The real effect of these
provisions is yet to be explored.

This paper starts from the importance of political parties in African constitutionalism and dem-
ocracy. Then, the position of the framers of African constitutions on the issues relevant to political
parties is summarized based on a thorough reading and analysis of the texts of all African consti-
tutions, especially constitutional provisions supporting political parties and those preventing
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negative impacts from political parties upon African constitutionalism and democracy. A further
exploration of this position reveals a somewhat self-contradicting attitude of the framers, ie, high
expectation on political parties as constitutional institutions, while deep suspicion against them
as individual political organizations. Although the analysis carried out is based on what the consti-
tutions state and not necessarily how this is implemented in practice, the attitude of the framers of
African constitutions reveals the difficulties and dilemma African countries are still facing in the
development of constitutionalism and democracy.

Importance of political parties in African constitutions

Framers of African constitutions always plan to reshape African countries with their constitutions.
For example, with economic and social rights, framers want to eliminate the universal poverty and
inequalities in African countries.2 Therefore, African constitutions are not politically neutral on
many political and social issues. The concept of transformative constitutionalism even originated
from the African context.3 Against this backdrop, political parties play an indispensable role in
the successful implementation of African constitutions, especially in regard of fulfilling the consti-
tutional values, enhancing political stability and supporting the effectiveness of constitutions.

Fulfilling the constitutional values

Apparently, African constitutions are different from the classic liberal constitutions. From the
standpoint of the classic liberal constitutionalism, constitutions are the guarantee of civil rights,
whose main purpose is to protect the citizen from the abuse of power by the state.4 The main func-
tion of the state is to provide common good, such as national security and public utilities infrastruc-
ture, which the market tends to fail to provide.5 National development depends largely on the
self-propelled advancement of the free market, with the state playing only a minor role in safeguard-
ing the order of the market and society. A laissez-faire policy is a typical reflection of the classic
liberal constitutionalism.

After World War One, however, the classic liberal constitutionalism has given some way to
Keynesian economics, with the state beginning to intervene in the economic and social lives of
its citizens.6 As a result, the boundary between the state and the society has become increasingly
vague. In the Western world, however, interventions of the state always lead to political and social
controversy. Classic liberal constitutionalism and laissez-faire arguments still play an important role
in the implementation of the Western constitutions.7

In comparison to the Western countries which have a long history, most African countries were
artificial creations of colonial powers.8 When the African countries were created, none of them had
a well-developed capitalist economy and there is little mutual cultural bond in their society, while
their constitutions were basically transplanted from their former suzerain country. As a result, since
their founding era, there has been a disparity between a formally advanced constitution and severely
underdeveloped social and political realities. The implementation of the constitution is more a top-

2 N Udombana Social and Economic Rights in Africa: International and Public Law Perspectives (2023, Routledge).
3 E Kibet and C Fombad “Transformative constitutionalism and the adjudication of constitutional rights in Africa” (2017)

17/2 African Human Rights Law Journal 340.
4 VJ Vanberg “Liberal constitutionalism, constitutional liberalism and democracy” (2011) 22 Constitutional Political

Economy 1.
5 A Smith “Book five: Of the revenue of the sovereign or commonwealth” in A Smith An Inquiry into the Nature and

Causes of the Wealth of Nations (1977, University of Chicago Press) 921 at 931.
6 J Buchanan, R Wagner and J Burton The Consequences of Mr Keynes: An Analysis of the Misuse of Economic Theory for

Political Profiteering, with Proposals for Constitutional Disciplines (1978, IEA).
7 MB Steger and RK Roy Neoliberalism: A Very Short Introduction (2010, Oxford University Press).
8 M Meredith The State of Africa: A History of the Continent Since Independence (2011, Simon & Schuster).
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down process which aims to reshape the country and the society with the guidance and mandate of the
constitution.9 In this process of reshaping, intermediate agencies like political parties are indispensable.

Additionally, the current political system of African countries is based on massive participation.
Political experiences from many other countries have testified the indispensable organizational
function of political parties in this.10 In terms of political education, literacy and other factors con-
tribute to healthy mass politics. Unfortunately, African countries are also underdeveloped.11

Consequently, the intermediate role of political parties is further highlighted. As a result, a true
supportive attitude of political parties towards the values of African constitutions is key to the
successful implementation of the constitutions.

Enhancing political stability

Since their independence, most African countries have witnessed much political turmoil, including
coup d’états, civil wars and even genocide. Even nowadays, coups still occur frequently in some
African regions.12 Learning from this painful and still ongoing history, framers of African constitu-
tions pay high attention to political stability. For example, 41 African countries (75.9 per cent)
established presidential systems, where the president is elected directly by the voters.13 36
African constitutions14 adopted the theory of self-defence democracy,15 such as prohibition of
amending certain principles or provisions of the constitution, ban of unconstitutional political
parties or resistance rights of the citizens etc.

Besides, during the 1990s, most African countries restarted the democratization process, which
allowed more participation of society. However, at least under the African context, experiences have
shown that the greater the level of participation, the more difficulties there are in maintaining pol-
itical stability.16 Since their independence, issues such as tribal rivalry, ethnic conflict and religious
tension have consistently disrupted the peace of African countries. Currently though, while the
influence of these factors has to some extent been diminishing, they are far from gone.17

9 For the drafting history of the constitutions of three southern African countries, see Freedom House Constitution-making
in Southern Africa: The Cases of Tanzania, Zambia, and Zimbabwe (2017, Freedom House).

10 For the lessons and experiences of Germany, see G Leibholz Strukturprobleme der modernen Demokratie (3 erweiterte
Auflage, 1967, CF Müller).

11 For the importance of political education in African countries, even for countries with comparatively better-established
democracies like South Africa, see TP Thebe “Political education for good governance in South Africa’s local government
and communities” (2017) 9/5 African Journal of Public Affairs 123.

12 “Why are coups making a comeback in Africa?” (13 September 2021, CNN), available at: <https://edition.cnn.com/2021/
09/12/africa/africa-coups-resurgence-intl-cmd/index.html> (last accessed 27 August 2024).

13 The other 13 African countries are Angola, Botswana, Central African Republic, Eritrea, Eswatini, Ethiopia,
Guinea-Bissau, Lesotho, Libya, Mauritius, Morocco, Somalia and South Africa.

14 These 36 African countries are Algeria, Benin, Burkina Faso, Burundi, Cape Verde, Central African Republic, Chad,
Comoros, Cote d’Ivoire, Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Gabon, Gambia,
Ghana, Guinea, Guinea-Bissau, Liberia, Madagascar, Mali, Mauritania, Morocco, Mozambique, Namibia, Niger,
Republic of the Congo, Rwanda, Sao Tome and Principe, Senegal, Sierra Leone, Somalia, South Sudan, Tanzania,
Tunisia and Togo.

15 The self-defense democracy was first introduced by the Basic Law of Germany. Art 21(2) further provides that “[p]arties
that, by reason of their aims or the behaviors of their adherents, seek to undermine or abolish the free democratic basic
order or to endanger the existence of the Federal Republic of Germany shall be unconstitutional. The Federal
Constitutional Court shall rule on the question of unconstitutionality”. Two founding judgments on the self-defense
democracy theory of the German Federal Constitutional Court are BVerfGE 2,1-SRP Urteil and BVerfGE 5, 85-KPD
Urteil.

16 N Chazan “The new politics of participation in tropical Africa” (1982) 14/2 Comparative Politics 169; DE Arowolo and
OA Aluko “Democracy, political participation and good governance in Nigeria” (2012) 1/3 International Journal of
Development and Sustainability 797.

17 GT Dalyop “Political instability and economic growth in Africa” (2019) 13 International Journal of Economic Policy
Studies 217.
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Therefore, achieving a delicate balance between encouraging mass participation and maintaining
political stability is a huge challenge for African countries.

In mass democracy, political parties are indispensable intermediate agencies in the organiza-
tion of the population. The inherent divisive impact of political competitions of political parties
on political stability, however, has also received much research attention. This divisive impact
even exists in established democracies.18 In established democracies, it used to be believed that
the tradition of “loyal opposition” guaranteed a minimum consensus among the political antago-
nists.19 Under the influence of this tradition, the temporary losers of the political game would
accept the result peacefully. However, in newborn or flawed democracies where the political actors
are yet to endorse this tradition, the political contest of political parties would act as a dividing
factor. To maintain its power, the ruling and opposition parties alike would adopt strategies that
in some instances aggravate conflicts, at the cost of the political stability of the country. Recent
developments in certain established democracies like the US have even shown the fragility of the
“loyal opposition” tradition.20 How to cope with this inherent divisive effect of party politics,
while keeping the constitutional promise to maintain an open political arena, is a critical issue
in African constitutionalism.

Supporting the effectiveness of the constitution

The famous phrase “constitution without constitutionalism” originated from lessons of African
constitutions.21 Recognizing their complicated history legacy and realities, framers of African con-
stitutions apparently pay much attention to the effectiveness of the constitution. Taking their value
goals of the constitution further into consideration, this effectiveness appears to be more decisive in
the successful implementation of the constitution.

The end receivers of a constitutional mandate are actors in the political and social realities.
Therefore, the effectiveness of a constitution relies heavily on the attitude and behaviours of
these actors. As one of the most important actors in African politics, the respect and acceptance
of political parties of the constitutions will, to a large degree, determine the effectiveness of the
constitution in political realities.

Additionally, political parties mobilize and educate the electorate. Each party has its own under-
standing of the constitution. This understanding can be in line or at odds with the letter and spirit
of the constitution. Whatever the case, its understanding will be transmitted to the electorate
through its engagement with the voters, especially to its members and followers.

Furthermore, when engaging with citizens, the organizational structure, fashion of leadership
and way of communication reflect the political culture of the individual party. As most citizens
in African countries are politically undereducated, they will learn more from the role model of
the political party as a form of political education. The elected candidate recommended by political
parties will also duplicate this model into the formal governmental structure. As a result, the behav-
iour of political parties will to a large degree determine the behaviour of the average citizens as well.
This combining effect further contributes to the role of political parties in supporting the effective-
ness of the constitution.22

18 B Todosijević “Integrative and divisive roles of political parties: Party attachment, ideology and satisfaction with democ-
racy in the Netherlands” (2014) 14 Romanian Journal of Political Sciences 73.

19 G Webber “Loyal opposition and the political constitution” (2017) 37/2 Oxford Journal of Legal Studies 357; HK Gerken
“The loyal opposition” (2014) 123 The Yale Law Journal 1958.

20 J Novkov “Donald Trump, constitutional failure, and the guardrails of democracy” (2021) 81 Maryland Law Review 276.
21 HWO Okoth-Ogendo “Constitutions without constitutionalism: Reflections on an African political paradox” in D

Greenberg et al (eds) Constitutionalism and Democracy: Transitions in the Contemporary World (1993, Oxford
University Press) 65.

22 RJ Dalton, DM Farrell and I McAllister Political Parties and Democratic Linkage: How Parties Organize Democracy (2011,
Oxford University Press) at 4.
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Constitutional provisions supporting political parties

Recognizing the crucial role of the political parties, most African constitutions23 have provisions
supporting political parties, especially affirming their positive role in implementation of the consti-
tution. Except for Mauritius, Eritrea and Eswatini, all the other 51 African constitutions (94.4 per
cent) contain provisions confirming the positive function of political parties and therefore provide
certain constitutional support to them. This very high percentage is solid evidence which testifies
the friendly attitude of the framers of African constitutions towards political parties.

The Mauritius Constitution24 mentions political parties several times, and political parties play a
noticeable role in the organization of the government, as with many other African countries. There
is only a lack of explicit confirmation of the rights of citizens to engage in party activities or of the
own rights of political parties. The Eritrea Constitution25 recognizes the freedom of citizens to form
organizations for political ends and the Eswatini Constitution recognizes citizens’ equality before
the law, “regardless of their political opinion”,26 but neither of these two constitutions mention
political parties at all.

Provisions supporting political parties in these 51 African constitutions take various forms and
they can be roughly classified into four categories: 1) confirming the rights relating to political par-
ties; 2) recognizing the central role of political parties in elections; 3) enhancing the internal soli-
darity of parties and 4) protecting the opposition parties (see Table 1 for a summary of provisions).

Confirming the rights relating to political parties

Political parties are a form of citizens’ association. When formally founded, political parties possess
their own identity distinct from those of their members. Therefore, in discussion of the rights relat-
ing to political parties, it might be the rights of the party members or the rights of the political party
itself. Out of this rights complex, provisions on the rights relating to political parties in African con-
stitutions can be further divided into three categories. The first category is protection of the right of
citizens to form and engage political parties.27 The second one is protection of the rights of political
parties themselves.28 The third one is recognition of the multi-party democracy as a constitutional
principle.29 It is easy to find that each category provides more protection to political parties than the
previous one. As mentioned above, there are 51 African constitutions (94.4 per cent) containing at
least one category of these provisions.

Interestingly, of all the 52 constitutions mentioning political parties explicitly, few of them provide a
detailed definition. Article 77 of the Burundi Constitution might provide the most detailed one: “A
political party is defined as an association without a lucrative end and which organizes citizens around
a project of democratic society founded on national unity; which has a definite political program of
precise objectives; is concerned with serving the general interest; and to assure that all citizens thrive”.30

This definition clearly describes the instrumental value of political parties, especially its value to
“assure that all citizens thrive”. Under this definition, protection of the rights of citizens to engage
political parties is a way to advance the interests of the citizens.

23 Texts of all African constitutions are from the website of Constitute, available at <https://www.constituteproject.org/>
(last accessed 3 August 2023).

24 The Mauritius Constitution 2016.
25 The Eritrea Constitution 1997, art 19.
26 The Eswatini Constitution 2005, art 20.
27 Such as art 57 of the Algeria Constitution 2020: “The right to establish political parties shall be acknowledged and

guaranteed”.
28 Such as art 17(4) of the Angola Constitution 2010: “Political parties shall be entitled to equal treatment by entities exer-

cising political power, impartial treatment by the state press and the right to exercise democratic opposition, under the
terms of the Constitution and the law”.

29 Such as art 5 of the Egypt Constitution 2019: “The political system is based on political and partisan multiplicity…”
30 The Burundi Constitution 2018.
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There are 28 constitutions (51.2 per cent)31 containing provisions of the first category, especially
protecting the civil right to establish political parties and participate in the events of political parties.
Some constitutions further ban states from discriminating against citizens based on their party affili-
ation.32 It is noteworthy that these protections focus on the rights of the individuals rather than the
political parties themselves. Judging from this first category of protection alone, it is hard to declare
that political parties possess any rights. Within this framework, the rights of political parties are at
most a derivative of the rights of citizens.

Considering the unique function of political parties in the mass democracy of African countries,
this derivative nature of the right of political parties might not be sufficient to guarantee the special
constitutional role of political parties. Framers of African constitutions apparently recognized this
insufficiency. There are a few more African constitutions (30 constitutions, 55.6 per cent) recogniz-
ing the own rights of political parties.33 These rights mainly include the right to organize themselves
and hold events, against the intervention of the state, and to be treated equally by public institutions.

Table 1. Constitutional provisions supporting political parties and preventing their negative impact

Content of constitutional provisions Percentage
(number) of constitutions

Provisions supporting political parties

1 Recognition of the rights relating to political parties 94.4
(51)

1.1 The rights of citizens to engage in activities of political parties 51.2
(28)

1.2 The own rights of political parties 55.6
(30)

1.3 Multi-party system as a constitutional principle 35.2
(19)

2 Central role of political parties in elections 51.2
(28)

3 Enhancing the internal solidarity of parties 46.3
(25)

4 Protection of the opposition party 38.9
(21)

Provisions preventing negative impact of political parties

1 Limited public funding 24.1
(13)

2 Control on programmes or organization 64.8
(35)

3 Obligation of public office holders to be party neutral 79.6
(43)

31 These 28 countries are Algeria, Angola, Cape Verde, Central African Republic, Democratic Republic of the Congo, Egypt,
Gabon, Gambia, Ghana, Kenya, Lesotho, Libya, Madagascar, Malawi, Mozambique, Namibia, Nigeria, Rwanda, Sao
Tome and Principe, Seychelles, Somalia, South Africa, South Sudan, Sudan, Tunisia, Uganda, Zambia and Zimbabwe.

32 For example, art 263(3) of the Cape Verde Constitution 1992 provides: “[w]orkers in Public Administration and other
agents of the State or other public entities may not be benefitted or jeopardized because of political or partisan choices or
by the exercise of their rights established in the Constitution and the law”.

33 These 30 countries are Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African
Republic, Chad, Comoros, Côte d’Ivoire, Democratic Republic of the Congo, Djibouti, Equatorial Guinea, Gabon,
Guinea, Guinea-Bissau, Kenya, Madagascar, Mali, Mauritania, Morocco, Mozambique, Niger, Republic of the Congo,
Senegal, Sierra Leone, Tanzania, Togo and Zimbabwe.
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But this recognition of the own rights of political parties is still largely based on their instrumental
value in mass democracy. This instrumental value is mainly demonstrated in two forms. First, to
help the voters exercise their political right, partake in the political process and better form “the
will of the people”.34 Second, to enhance realization of constitutional principles and values, espe-
cially pluralist democracy,35 and contribution to political education.36 However, it is noteworthy
that when contributing to constitutional values, political parties serve not only the citizens, but
also the whole constitutional system. In the latter case, the institution of political parties themselves
appears to be of constitutional significance.

Some framers of African constitutions have also realized this own constitutional value of political
parties. At least 19 constitutions confirm the importance of party institutions in their constitutional
system.37 For example, the Egypt Constitution declares that the political system of Egypt is based on
“partisan multiplicity”38 and the Zimbabwe Constitution declares that the principles of good
governance include “a multi-party democratic political system”.39 In some African constitutions,
multi-partyism as a constitutional principle enjoys restriction in the amendment process of the
constitution, even as an unamendable constitutional principle.40

Recognizing the central role of political parties in elections

As discussed before, framers of African constitutions expect political parties to organize the people
to participate efficiently and reasonably in the political process. Democracy envisioned by African
constitutions is based on periodic elections. In the view of many observers, the election accounts for
the most important form of public participation. The success level of the elections is also treated by
many researchers as an indicator of the health of African democracies.41 Taking the importance of
elections in African constitutionalism into consideration, 28 African constitutions42 emphasize the
central role of political parties in the organization of elections.

Among these provisions, the most remarkable might be the provision which states that only
party members should be entitled to run for public office.43 Some constitutions do not ban non-
party members from running for election, but stipulate that only political parties can present can-
didates for public office.44 The third category of these 28 African constitutions does not explicitly
establish this monopoly position for political parties in elections. However, their election systems

34 For example, art 9(1) of the Equatorial Guinea Constitution 2012 provides: “political parties are political organizations
composed by persons that freely associate to participate in the political orientation of the State. They constitute the
expression of political pluralism and democracy; they concur to the formation and manifestation of popular will, as fun-
damental instruments for political participation”.

35 For example, art 4(2) of the Guinea-Bissau Constitution 1996 provides: “political parties are equally responsible for
[assuring] the organization and the expression of popular will and of political plurality”.

36 For example, art 7 of the Morocco Constitution 2011 provides: “[t]he political parties work for the structuring and for the
political instruction of the citizens”.

37 These 19 countries are Algeria, Angola, Burundi, Democratic Republic of the Congo, Egypt, Ethiopia, Gambia, Kenya,
Liberia, Libya, Mozambique, Rwanda, Sao Tome and Principe, South Africa, Somalia, Tanzania, Tunisia, Uganda and
Zimbabwe.

38 The Egypt Constitution, art 5.
39 The Zimbabwe Constitution 2017, art 3(3)(a).
40 Such as art 7 of the Uganda Constitution 1995: “Parliament shall have no power to enact a law establishing a one-party

state”.
41 See SI Lindberg Democracy and Elections in Africa (2006, Johns Hopkins University Press).
42 These 28 countries are Angola, Burundi, Cape Verde, Egypt, Equatorial Guinea, Ethiopia, Gambia, Guinea, Kenya,

Lesotho, Madagascar, Malawi, Mauritius, Morocco, Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tome and
Principe, Seychelles, Sierra Leone, South Africa, South Sudan, Sudan, Tanzania, Tunisia and Zimbabwe.

43 For example, art 39(1)(c) of the Tanzania Constitution 2005: “[a] person shall not be entitled to be elected to hold the office of
President of the United Republic save only if … he is a member of, and a candidate nominated by, a political party”.

44 For example, art 111(1) of the Angola Constitution: “[n]ominations for President of the Republic shall be proposed by
the political parties or coalitions of political parties”.
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are solely based on the proportional representation system.45 It is well known that a proportional
representation system relies on the organizational role of political parties. In a pure proportional
representation system, political parties are the indispensable intermediate organizations, which
provides them with the factual monopoly position in elections as well.

Even after elections, the central role of political parties in the democratic process, especially in
parliamentary activities, is further recognized by many African constitutions. For example, as the
oldest constitution in Africa, the Mauritius Constitution provides that after elections, eight add-
itional seats should be allocated to “persons belonging to parties who have stood as candidates
for election as members at the general election but have not been returned as members to represent
constituencies”.46 In many other African countries, during the process of determining the govern-
ment officials47 or members of parliamentary committees,48 party affiliation is a decisive factor. The
Mozambique Constitution even contains a provision giving an elaborate definition to the parlia-
mentary bench (faction),49 the “party within the parliament”. Judging from these provisions, it
might be safe to say that the African democracies envisioned by framers of African constitutions
are based on an active role of political parties, at least in elections.

Enhancing the internal solidarity of political parties

A precondition for the active role of political parties is that they can mobilize their members and
followers successfully, especially prompting them into coordinated action. On the contrary, if the
decisions of political parties are not respected or followed by their members and followers, and
there is little solidarity within the party, political parties can hardly fulfil their function as political
intermediate agencies. As forementioned, in most African countries, the leading government offi-
cials and parliament members are normally nominated or elected under the sponsorship of political
parties. When these officials repeatedly ignore or even betray the directives of their party in political
realities, this party would soon lose its political credibility. Besides, when elections of African coun-
tries are organized around the central role of political parties, if officials elected from the party show
no sense of party loyalty after the election, the voters would feel confused or even be fooled. This
feeling of confusion and deception will inevitably damage the reputation of the democracy and the
constitution. Consequently, solidarity within political parties, at least for the public office holders, is
a critical precondition for the success of African democracy.

As efforts to enhance this internal solidarity, 25 African constitutions50 introduce provisions
enhancing solidarity. The most common form of these provisions is one that states that when an
elected candidate quits or is dispelled from his or her party, that candidate will lose the entitlement
to the office.51 These provisions take party affiliation as a prerequisite for performing public duty,
which obviously works in tandem with the central role of political parties in elections.

In countries where elections are based on a proportional representation system, it appears to be a
logical conclusion that loss of party affiliation should lead to loss of public office. In a proportional

45 For example, art 46 of the South Africa Constitution 2012: “[t]he National Assembly consists of … members in terms of
an electoral system that: … d. results, in general, in proportional representation”.

46 Mauritius Constitution, first sch, sec 5, Allocation of eight additional seats.
47 For example, in Sao Tome and Principe, the President appoints the Prime Minister only “after consulting with the pol-

itical parties”. The Sao Tome and Principe Constitution 2003, art 81(9).
48 The Seychelles Constitution 2017, art 104(2).
49 The Mozambique Constitution 2007, art 197.
50 These 25 countries are Angola, Burkina Faso, Cape Verde, Democratic Republic of the Congo, Gambia, Ghana, Kenya,

Madagascar, Malawi, Morocco, Mozambique, Namibia, Niger, Nigeria, Republic of the Congo, Rwanda, Seychelles, Sierra
Leone, South Africa, South Sudan, Sudan, Tanzania, Uganda, Zambia and Zimbabwe.

51 For example, art 129(1)(k) of the Zimbabwe Constitution provides: “1. The seat of a Member of Parliament becomes
vacant … k. if the Member has ceased to belong to the political party of which he or she was a member when elected
to Parliament and the political party concerned, by written notice to the Speaker or the President of the Senate, as the
case may be, has declared that the Member has ceased to belong to it”.
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representation system, the party background of a candidate is a deciding factor in the decision-
making process of voters. Voters might regard the alteration of party affiliation after the election
as a betrayal of the campaign promise, of both candidate and the party. However, what is interesting
is that in many African countries whose election system is based on a district representation system,
one can also find many of these similar provisions. For example, elections in Uganda are basically
based on a district representation system, and there is no formal proportional representation elem-
ent in its election system. But article 83(1)(g) of its Constitution prescribes: “A member of
Parliament shall vacate his or her seat in Parliament – if that person leaves the political party for
which he or she stood as a candidate for election to Parliament to join another party or to remain
in Parliament as an independent member”. Other countries in this category are Gambia, Ghana,
Malawi, Nigeria, Republic of the Congo, Sierra Leone, Tanzania and Zambia. It might be safe to
say that emphasis on solidarity within political parties is an important consideration across
African countries with diverse election systems.

Protection of opposition parties

The success of a multi-party system relies on an active role of the opposition. The realization of this
active role depends on protection for the opposition against the government and the ruling party. In
the history of African countries, many of them established the one-party rule regime.52 After the
1990s, as an effort to break from the tragic history, the one-party regime appears to be an unaccept-
able option in the design of the government structure. This political determination has also been
reflected in many African constitutions. The ban of establishing one-party regimes is stated clearly
in the constitutions of Gambia, Ghana, Liberia and Uganda. In addition to that, the rights of the
opposition parties enjoy explicit protection from 21 African constitutions.53

As has been shown, there are 51 African constitutions having provisions protecting rights of
individual citizens to engage in party politics and the own rights of political parties. These provi-
sions can serve soundly as a normative foundation for the protection of the opposition party.
This might be the reason why one seldomly finds prescriptions on the protection of the opposition
in constitutions of established democracies. This contrasting constitutional design might further
contribute to the conclusion that in African countries, the role of the opposition draws special
attention.

Besides a general statement of the importance of the opposition,54 the most common form of
protection is the entitlement of the opposition to exert influence in the parliamentary decision-
making process. Some of these constitutions establish the right of the opposition to have seats
on parliamentary committees.55 Some others enable members of the opposition to serve in the lead-
ership of the parliament.56 Additionally, the Constitutions of Madagascar, Mauritius, South Africa,
Seychelles, South Sudan and Uganda recognize the leader of the opposition as a formal public office
holder. For the youngest constitution on the African continent, the South Sudan Constitution ranks
the minority leader “fourth in protocol after the President, the Vice President and the Speaker”.

52 S Rothman “One party regimes: A comparative analysis” (1967) 34/4 Social Research 675.
53 These 21 countries are Angola, Burundi, Cape Verde, Democratic Republic of the Congo, Djibouti, Ghana, Guinea,

Kenya, Lesotho, Madagascar, Mauritius, Morocco, Mozambique, Niger, Senegal, Seychelles, South Africa, South
Sudan, Tunisia, Uganda and Zimbabwe.

54 Such as art 14 of the Madagascar Constitution 2010: “[t]he Constitution guarantees the right of democratic opposition”;
art 58 of the Senegal Constitution 2016: “[t]he Constitution guarantees to the political parties which are opposed to the
policy of the Government the right to oppose it”.

55 For example, art 178 of the Burundi Constitution provides: “[p]arties or independents which claim to adhere to the
opposition in the National Assembly participate of right in all parliamentary commissions, whether they are specialized
or investigative commissions”.

56 For example, art 60 of the Tunisia Constitution 2014 provides: “[t]he opposition is assigned the chair of the Finance
Committee, and rapporteur of the External Relations Committee”.
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From these prescriptions, it might be found that the political conventions of established democra-
cies have been formalized by these African constitutions.

Furthermore, protection of the opposition is treated as a fundamental principle by certain African
constitutions. The Cape Verde Constitution prohibits any amendment to the rights of the opposition,
through neither popular referendum57 nor constitution revision.58 According to the Mozambique
Constitution, matters relating to the statute of the opposition shall be carried by a majority of two
thirds of the votes of the deputies.59 These few but remarkable prescriptions further testify the
emphasis placed by the framers of African constitutions on the protection of the opposition.

Constitutional provisions preventing the negative impact of political parties

In a multi-party democracy, the immediate goal of political parties is to obtain the state power. In the
struggle for state power, the attitude of political parties towards the goals and values pursued by the
national constitution is not a given. Political parties may even take measures which can be at odds
with demands of the constitution, such as bribing election officials, transmission of fake news or
even incitement of violence. Even after its success of obtaining the state power, the ruling party
might misrepresent or even revise the constitution to further its political interests. These revisions
would not necessarily be in line with the true spirit of the constitution. All these scenarios have already
happened and are happening in African countries, and it is needless to reiterate the tragic history of
African countries here. These negative phenomena concerning political parties appear in contradic-
tion with the high expectation of the framers of African constitutions on political parties.

However, it is noteworthy that political parties are after all an instrument for political competitions
in mass democracy. Just like fire is a tool which could be used to warm a room or cook a meal, it could
also be used to burn houses or destroy forests. The actual impact of political parties on democracy and
constitutionalism depends on the practical behaviours of the political parties in political realities. An
optimistic expectation of the framers of African constitutions on political parties does not automat-
ically lead to the positive role of political parties in reality. Furthermore, as mentioned at the beginning
of this paper, local political culture and tradition on the African continent is not always in line with
values of the African constitutions. In the history and realities of African countries, tribalism, corrup-
tion and clientelism have damaged the health of African politics. Without intervention or corrections,
these negative cultures and traditions might continue to do harm to African democracies, especially
through competitive party politics. Facing these possibilities challenging the success of African con-
stitutionalism and democracy, framers of African constitutions have adopted many measures to deal
with the negative impact from political parties. They hesitate to establish public funding for political
parties, set limitations on their programme, organization and activities, and demand many public
office holders or even certain state organs to be party politically neutral. From these measures, a sus-
picion of the framers of African constitutions against political parties might be found.

Limited public funding

The phrase “constitution without constitutionalism” reveals starkly that a mere existence of a con-
stitution does not necessarily lead to constitutionalism in reality. Similarly, a textual affirmative rec-
ognition of political parties will not automatically build a robust institution supporting democracy
and constitutionalism in political practices. Political parties are not only indispensable institutions,
but are also expensive organizations. Their premises and staff members including cadres and pol-
itical campaign activities etc are all costly. Without adequate financial support, it is very hard for
political parties to perform their constitutional function.

57 The Cape Verde Constitution, art 108(3).
58 Id, art 313(1)(g).
59 The Mozambique Constitution, art 187(3).
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Financial support from society, such as membership dues and private donations, are regular
forms of financial resources of political parties in Western countries. Unfortunately, most
African countries are still economically underdeveloped. Inevitably, this economically underdevel-
oped background leads to limited resources for political parties obtained from society. These limited
resources can be taken as an advantage by plutocrats with political ambition. A financially disad-
vantaged political party can be easily manipulated by a handful of members with economic advan-
tages. This manipulation exists not only inside60 but also outside61 the African continent, both in
developed and underdeveloped democracies.

Facing such economic underdevelopment of the African countries, public funding for political
parties seems to be a good alternative to private financing. Since political parties are performing
a semi-official function, there can be a constitutionally sound conclusion that the state should pro-
vide official support for the performance of this function. In fact, in many developed countries,
public funding for political parties has already been a common practice.62 In these developed coun-
tries, the public financial support for political parties appears to be a conducive factor for the health
of democracy. For the economically underdeveloped countries like African countries, public fund-
ing seems to be of more help to political parties.

Some framers of African constitutions do realize the importance of public funding, but
altogether, there are only 14 constitutions63 (26 per cent) in African countries which authorize
the state to provide financial support to political parties. This financial support is mainly in two
forms, namely, access to public media and direct budgetary assistance.

Considering the high percentage (94.4 per cent) of African constitutions recognizing the right
relating to political parties, 14 countries obviously account for a sharply contrasting minority.
This fact reveals remarkably the hesitation of the framers of African constitutions on the public
funding issues for political parties. Such hesitation is not unreasonable. Public funding for political
parties means more entanglement of money with politics, which is unavoidably a hotbed for cor-
ruption. Furthermore, state power is ultimately controlled by the ruling party. Constitutional
authorization of public funding provides the ruling party the chance to make rules for the arena
of political games, in which it is absolutely tempting for the ruling party to make convenient
rules for themselves. Cases of other countries, including established democracies, have repeatedly
testified this possibility. In terms of rule of law and democracy, most African countries are still
quite lagging. Against this background, public funding could do more damage than help to dem-
ocracy and constitutionalism in African countries. The framers of the Egypt Constitution apparently
realized this risk as it expressly forbids any public funding for political parties.64 But so far, this
absolute ban only exists in one constitution. Framers of African constitutions seemingly leave
some leeway to the legislators.

As a result, the underdeveloped economic realities in African countries lead to a political
dilemma, that is, less money means less robust party institutions; more public money means
more intervention of the state in party contests which tends to compromise the freedom of political
parties, and increased possibilities of corruption damaging the reputation of democracy.

60 M Basedau, A Mehler and G Erdmann (ed) Votes, Money and Violence: Political Parties and Election in Sub-Saharan
Africa (2007, Nordic Africa Institute).

61 For the history of campaign finance, see RJL Raja Small Change: Money, Political Parties, and Campaign Finance (2010,
University of Michigan Press).

62 M Koß The Politics of Party Funding: State Funding to Political Parties and Party Competition in Western Europe (2010,
Oxford University Press).

63 These 14 countries are Angola, Burundi, Cape Verde, Democratic Republic of the Congo, Ghana, Kenya, Malawi,
Mozambique, Nigeria, Republic of the Congo, Rwanda, Seychelles, South Africa and Zambia.

64 Art 87 of the Egypt Constitution: “… [t]he use of public funds, government agencies, public facilities, places of worship,
business sector establishments and non-governmental organizations and institutions for political purposes and electio-
neering is forbidden”.
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Control of programmes or organization

While recognizing the importance of the freedom of political parties, at least 35 African constitu-
tions65 set controls or even bans on the programmes, political goals and organizational structure of
political parties. All the forementioned negative political cultures and traditions in Africa are appar-
ently taken into consideration in these constitutional limitations. Political parties are generally
banned from advocating religious, regional and ethnic discrimination.66 The divisive effect of
party politics draws special attention.67

Of all these 35 constitutions, the programmes of political parties are universally banned
from being linked with tribal, regional and ethnic characteristics. In certain countries, political
parties are constitutionally obliged to abide by the provisions and principles of the constitu-
tion.68 In addition to that, in some African countries, political parties have the constitutional
duty to promote the unity and stability of the nation.69 In comparison to citizen and other
organizations, political parties are obviously under more surveillance of the framers of
African constitutions.

The constitutional limitations on party programmes combatting their divisive effects are
expanded into the organizational structure of political parties. At least 17 African constitutions70

demand political parties to be of inclusive or national features and its internal organization should
adhere to democratic principles. The inclusiveness requirements are reflected in the constitutional
demands to have offices or branches in most areas of the country. For example, the Ghana
Constitution demands all political parties to have branches in all regions of the country and orga-
nized in no less than two-thirds of the districts in each region.71 The Burundi Constitution requires
the leadership of political parties to reflect the national character of the population. The Liberia
Constitution requests any political parties presenting candidates in presidential elections to locate
their headquarters in the capital of the country.72

Concerning internal organization, many constitutions demand political parties to adhere to
democratic principles. The Tanzania Constitution demands political parties hold periodic elections.
Any party who fails to do so will be deprived of their qualification as a registered party,73 and hence
be disqualified to present candidates for public offices.74

A robust democracy relies on active party institutions, which should principally be free of state
control. However, these constitutional limitations on political parties have clearly showed the dis-
trust of the framers of African constitutions in a laissez-faire political party ecology. With these
strict limitations, sometimes it is difficult to maintain the freedom of political parties against the
state. If the state control of political parties is abused by the ruling party, a healthy party politics

65 These 35 countries are Algeria, Angola, Benin, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic,
Chad, Comoros, Côte d’Ivoire, Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Gambia, Ghana,
Guinea, Guinea-Bissau, Kenya, Liberia, Madagascar, Mali, Mauritania, Morocco, Mozambique, Niger, Nigeria, Republic
of the Congo, Rwanda, Sierra Leone, South Sudan, Sudan, Tanzania and Togo.

66 For example, art 6 of the Djibouti Constitution 2010: “[i]t is forbidden to them to identify themselves to a race, to an
ethnicity, to a sex, to a religion, to a sect, to a language or to a region”.

67 For example, art 79(d) of the Liberia Constitution 1986 demands: “the name, objective, emblem or motto of the asso-
ciation or of the independent candidate and his organization is free from any religious connotations or divisive ethnic
implications…”

68 For example, art 91(g) of the Kenya Constitution 2010 mandates political parties to “promote the objects and principles
of this Constitution and the rule of law…”

69 For example, art 75(3) of the Mozambique Constitution mandates: “[p]arties shall contribute towards peace and stability
in the country through the political and civic education of citizens”.

70 These 17 countries are Angola, Burundi, Cape Verde, Gambia, Ghana, Guinea-Bissau, Kenya, Liberia, Mozambique,
Nigeria, Rwanda, Sierra Leone, South Sudan, Sudan, Tanzania, Uganda and Zimbabwe.

71 The Ghana Constitution 1996, art 55(7)(b).
72 The Liberia Constitution, art 79(c)(i).
73 The Tanzania Constitution, art 20(e).
74 Id, art 39(1), art 67(1) and art 77(3)(a).
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ecology will be even more difficult to achieve. These seemingly self-contradicting institutional goals
show again the difficulties in establishing a healthy mass democracy based on multi-party politics
against an African backdrop. Maintaining a delicate balance between protection of freedom and
restraint of any divisive effect of political parties is a prerequisite for the success of African
democracy.

Obligation of public office holders to be party neutral

As forementioned, the constitutional confirmation and support for political parties are based on its
indispensable and supportive role in the process of forming the will of the people. After the election,
however, when such will has already been formed and the public offices have been filled with the
elected party candidates, if the public officials continue to act only in the partisan interests, the rep-
resentativeness of the government will be seriously compromised. Even in democracies based on
multi-party systems, the public officials are normally expected to serve the whole country rather
a faction of the population. Too much emphasis on the party interests in the governmental process
will cause a divisive effect within the government itself. Furthermore, if the public officials behave
obviously in a partisan way in the governmental process, voters, especially voters backing opposition
parties, will cast doubt on the trustworthiness of these public officials, even on the government
itself. Coupled with the declining trust in the public officials will be the weakened confidence in
the democracy and constitution of the nation.

Almost from the beginning of African countries as independent nations, framers of African con-
stitutions have spent much effort fighting divisive factors within the country. They would not allow
a new dividing factor to sneak into the governmental process through the channel of political par-
ties. Apparently, in the view of framers of African constitutions, one way to cope with this overex-
pansion of party politics into the governmental process is to introduce party neutral obligations for
certain public officials. These provisions are included in at least 43 African constitutions (79.6 per
cent).75

The most common prescription is to define the parliamentarian as a representative of the whole
country,76 and therefore limit the influence of political parties on parliamentarians in the parlia-
mentary process. Additionally, the Burundi Constitution defines the vote of deputies and senators
to be personal.77 It even bans senators from forming parliamentary groups.78 The Malawi
Constitution explicitly bans political parties from controlling the leaders of the Parliament, even
these leaders are party members.79 If a parliamentary member votes against the recommendation
of the party to which he or she belongs, his or her seat should not be vacated due to this voting
behaviour.80 It is interesting to see that in the same section of the Malawi Constitution, it is

75 These 43 countries are Angola, Benin, Burkina Faso, Burundi, Cameroon, Cape Verde, Chad, Comoros, Côte d’Ivoire,
Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon, Gambia, Ghana,
Guinea, Kenya, Lesotho, Madagascar, Malawi, Mali, Mauritania, Mauritius, Morocco, Mozambique, Niger, Nigeria,
Republic of the Congo, Rwanda, Sao Tome and Principe, Senegal, Seychelles, Somalia, South Sudan, Tanzania, Togo,
Tunisia, Uganda, Zambia and Zimbabwe.

76 For example, art 101 of the Constitution of the Democratic Republic of the Congo provides: “[t]he National Deputy
represents the Nation. Any imperative mandate is null”.

77 The Burundi Constitution, art 154.
78 Id, art 189.
79 Art 53(6) of the Malawi Constitution 2017: “[n]otwithstanding that the Speaker, Deputy Speaker or any other presiding

member has been elected as a member of a political party to the National Assembly he or she shall not be subject to the
control, discipline, authority or direction of that political party or any other political party in the discharge of the func-
tions and duties of that office and in the exercise of the powers of that office”.

80 Id, art 65(2): “… all members of all parties shall have the absolute right to exercise a free vote in any and all proceedings
of the National Assembly, and a member shall not have his or her seat declared vacant solely on account of his or her
voting in contradiction to the recommendations of a political party, represented in the National Assembly, of which he or
she is a member”.
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prescribed that when one member of the National Assembly ceased to be a member of the political
party which presented him or her as candidate, his or her seat will be vacated.81 Therefore, it is
demanded by the Malawi Constitution that any parliamentarian should have a party affiliation.
Facing these two seemingly self-contradicting prescriptions in the same section, however, it will
be a perplexing task for the parliamentarians to maintain freedom of conscience while adhering
to party affiliation.

In addition to these obligations of the parliamentarians to represent the whole country and to
adhere to their conscience rather than partisan interests, many African constitutions further
demand holders of public offices outside parliament to keep a distance from political parties,
both its directives and ideology. The most common form of these prescriptions is the ban for
party cadres from holding key public offices. For example, article 77 of the Kenya Constitution pro-
vides: “[a]ny appointed State officer shall not hold office in a political party”.82 Article 118(3) of the
Somalia Constitution provides: “[c]ivil servants and public employees shall not be leaders of any
political party”.83 The main function of most public offices is to implement law and policy formu-
lated by political organs. In performing their duties, instead of judging from a partisan perspective,
these office holders are expected to behave in the interests of the whole country. To reduce the div-
isive effect of party politics, in comparison to parliamentarians, it is more understandable to keep
these office holders some distance from party politics.

Some African constitutions further expand this obligation of party-political neutrality from office
holders as individuals to some state organs, such as court officials,84 police and military forces,85

election organization bodies86 and national media commissions,87 for example. For these state
organs whose authority largely depends on their political neutrality, these institutional obligations
of political neutrality are also apparently constitutionally reasonably designed.

However, it is interesting to see certain African constitutions have expanded this obligation to
some traditionally political organs. For example, article 27 of the Mauritania Constitution88 bans
the president-to-be with belonging to the directive instances of a political party. There are similar
provisions in the constitutions of the Democratic Republic of the Congo,89 the Republic of the
Congo,90 Côte d’Ivoire,91 Madagascar,92 Niger,93 Guinea,94 Comoros95 and Egypt.96 The speaker
of the Somalia Parliament is elected by members of the Parliament. But the Somalia
Constitution requires the speaker elected to “relinquish any official position in a political party”

81 The Malawi Constitution, art 65(1).
82 The Kenya Constitution.
83 The Somalia Constitution 2012.
84 For example, art 111 of the Madagascar Constitution 2010 bans any magistrate to have connection with activities of pol-

itical party.
85 For example, art 147(3) of the Tanzania Constitution prohibits any member of the defense and police force to join any

political party.
86 For example, art 66(6)(b) of the Lesotho Constitution 2018 excludes office-bearer of a political party to be member of the

Electoral Commission.
87 For example, art 166(3) of the Ghana Constitution bans founding member or leader of a political party to become mem-

ber of the National Media Commission.
88 “The mandate of President of the Republic is incompatible with the exercise of any public or private function and with

belonging to the directive instances of a political party”. Mauritania Constitution 2012.
89 The Democratic Republic of the Congo Constitution 2011, art 96.
90 The Republic of the Congo Constitution 2001, art 72.
91 The Côte d’Ivoire Constitution 2000, art 54.
92 The Madagascar Constitution, art 49.
93 The Niger Constitution 2017, art 55.
94 The Guinea Constitution 2010, art 38.
95 The Comoros Constitution 2009, art 15.
96 The Egypt Constitution, art 140.
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and to “be strictly neutral in the performance of his or her functions”.97 For these political elected
officials, in political realities, it is difficult to imagine they would abruptly abandon their party back-
ground, and behave politically neutral, as if their previous ties with political parties did not exist or
vanished immediately after election. These idealistic prescriptions again vividly reveal the dilemma
that the framers of African constitutions face. On the one hand, they know the indispensability of
political parties in organizing the African people to participate in the democratic process; on the
other hand, they also realize the inherent divisive effect of party politics, especially against the back-
drop of African realities. Out of this dilemma, they seem to have no choice but to introduce some
self-contradicting provisions into the constitution.

Conclusion

In comparison to western countries, democracy on the African continent is much younger, even too
young to be mature. Because of the prematurity, the formally advanced African constitutions are
coupled with a lack of supportive political tradition and social culture. Facing this far from optimis-
tic background, framers of African constitutions expect political parties to promote a behaviour pat-
tern and culture conducive to democracy. Taking their tragic history of one-party regimes further
into consideration, it is safe to say that nowadays the multi-party system is a widely acceptable con-
stitutional principle on the African continent. In the eyes of these framers, a robust and healthy
multi-party system is a precondition for the success of the reborn African democracies. The framers
spend a lot of effort in designing a political party-centred democracy in African constitutions.
Obviously, they hope to orchestrate a grand democratic symphony through the bandmaster of pol-
itical parties.

Ironically, however, the distrust of these framers in the true qualities of political parties is also
crystal clear. Firstly, they do not want the competitive character of party politics to spill over
into governmental process. Secondly, they are very much concerned that divisive factors, such as
ethnic division or religious conflict, would sneak into the governmental structure through the chan-
nel of political parties. Therefore, as shown by this paper, an abrupt separation effort could be found
in many African constitutions. After the election and when the government is already formed, the
framers want political parties to walk off the stage, and for many government officials to pretend the
non-existence of political parties.

It is also noteworthy that these framers do not adopt a laissez-faire policy on political parties.
On the contrary, the programmes and internal organizational structure of political parties are
strictly regulated by most African constitutions. In the reborn African democracies, citizens
might be free from control of political parties or at least one-party state with the protection of
the constitution, but political parties themselves are not free from the control of the constitution
and the state.

Facing this seemingly self-contradicting institutional design, it is unfair to criticize framers for
their idealistic inclination, or their hypocrisy in limiting the freedom of political parties while prom-
ising to enhance the freedom of citizens. An in-depth analysis of African constitutions reveals a high
expectation on the political parties as a group, while showing a deep suspicion against any individ-
ual political party. African democracies are still too young to let political parties develop by them-
selves, either in the role as a constitutional organ or as an individual political organization. Under
the context of “constitution without constitutionalism”, purposeful constitutional assistance and
guidance to African democracy based on a multi-party system might still be a necessary system
design.

Meanwhile, one should not depend on the constitutional system design alone to create a healthy
democratic political environment. Too many expectations always lead to disappointment or even
frustration. After all, the success of constitution and democracy is a product of systematic

97 The Somalia Constitution, art 65.
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development, in-and outside the constitutional law and political system. Only with a comprehensive
improvement of the social and political background of African countries can a robust and
healthy democracy and constitutionalism based on multi-party politics come true on the African
continent.
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