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Summary Liaison psychiatrists have identified that conducting capacity
assessments in general hospital patients with alcohol-related brain damage (ARBD)
can be challenging. This educational article uses the fictitious case of a man with
ARBD, alcohol dependence and significant self-neglect, focusing on assessment of
his capacity to decide about moving into a care home on discharge. We provide an
overview of clinical, legal and ethical literature relevant to decision-making and
capacity assessment in individuals with ARBD, with the aim of guiding clinicians
approaching complex capacity assessments.

Keywords Consent and capacity; alcohol disorders; dementias/neurodegenerative
diseases; ethics; psychiatry and law.

Clinical scenario

Mr X is a 52-year-old man with alcohol-related brain dam-
age (ARBD) and active alcohol dependence. He is brought
to the acute hospital in an unkempt, disoriented and inatten-
tive state and is medically admitted and treated with chlor-
diazepoxide and high-dose parenteral thiamine. Mr X is
known to be a frequent hospital attender with alcohol with-
drawals and complications of alcoholic liver disease. He lives
alone in a council flat, and there are increasing complaints
from neighbours that the property is in a neglected state,
with empty bottles, clutter and vermin. Prior to previous
hospital discharges, Mr X agreed to a care package, but
this plan consistently broke down owing to his failure to
admit carers into his home. On this occasion, the multidis-
ciplinary team (MDT) view is that discharge to residential
care that restricts access to alcohol should be considered.
Following completion of Mr X’s alcohol detoxification, the
team explains to him the serious medical and social compli-
cations of his alcohol use, the importance of abstaining from
alcohol and the MDT recommendation. However, Mr X
declines to consider a care home and insists that he wishes
to return home and to continue drinking ‘in moderation’.
Considering this a complex case, the social worker requests
a liaison psychiatry opinion on whether Mr X has capacity to
make decisions about his care and residence on discharge.

Key questions

• How can ARBD and alcohol dependence affect decision-
making ability?

• How should you approach assessment of capacity to con-
sent to care and residence in this case?

• What guidance do clinical studies, legal cases and the eth-
ics literature provide?

Introduction

Liaison psychiatrists, often called to help with capacity assess-
ments in the general hospital, have identified that assess-
ments can be challenging in patients with ARBD who refuse
care. In a recent qualitative interview study, they noted that
good verbal skills in these individuals can hide significant cog-
nitive and functional impairment, and executive dysfunction
can be associated with a lack of ‘follow through’ on care
plans made with healthcare professionals.1 Previous literature
has raised further clinical and ethical considerations. For
example, when is the right time to carry out a capacity assess-
ment? Is coercive intervention justified when addiction is
causing harm?2,3 This article gives an overview of literature
and case law to guide clinicians approaching these assess-
ments. We hope that the insights provided might also be
applied to other complex capacity situations. The legal frame-
work discussed is the Mental Capacity Act 2005 (MCA) of
England and Wales; the MCA defines incapacity (which
must be caused by an impairment of mind or brain) as the
inability to understand, retain, use or weigh relevant informa-
tion, or to communicate the decision.

Review of the literature

Characteristics of ARBD

Alcohol-related brain damage is an umbrella term for
chronic neuropsychological disorders caused by direct and
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indirect effects of alcohol on the brain,4 and usually under-
stood to include both alcohol-related dementia and
Wernicke–Korsakoff syndrome.5 Proposed pathophysio-
logical mechanisms include the direct neurotoxicity of etha-
nol and its metabolite acetaldehyde, thiamine deficiency and
vulnerability to hepatic encephalopathy, traumatic brain
injury and cardiovascular risks.4,6 Structural and functional
brain changes in ARBD affect the frontal lobes (prefrontal
cortex), limbic system (hippocampus, hypothalamus and
mamillary bodies) and cerebellum.4,7 Typical cognitive defi-
cits include executive dysfunction, loss of episodic memory
(prominent anterograde amnesia in Wernicke–Korsakoff
syndrome) and visuospatial deficits, with relative sparing
of language in comparison with Alzheimer’s disease.8 In con-
trast to other dementias, people with alcohol-related demen-
tia are more likely to be younger, male, socially isolated and
have significant comorbidity.8 There is limited evidence for
pharmacological treatment of ARBD8–10 but acute treatment
of suspected Wernicke’s encephalopathy with high-dose par-
ental thiamine is advised to prevent chronic deficits.4

Stability or partial reversibility of clinical deficits and neu-
roradiological changes can be achieved with abstinence
from alcohol.4,8 However, people with ARBD are less likely
to move to abstinence than peers with alcohol dependence
and intact cognition.11

Alcohol and decision-making

The ‘competing neural systems account’ models alcohol
dependence (and other addictions) as an imbalance between
impulsive and reflective cognitive systems, leading to dys-
functional decision-making in relation to alcohol use. The
overactive impulsive system involves strong associative
memory between alcohol-related cues and ‘automatic’
behaviour (mobilising the dopaminergic system of the amyg-
dala–striatal circuit), while the underactive reflective system
involves executive functions (various regions of the frontal
lobe and striatum) that become less able to regulate the
impulsive system to achieve adapted behaviour.7,12–14 It has
been suggested that greater impairment of executive func-
tions (working memory and inhibition capacity) in ARBD
increasingly predisposes to drinking behaviour dictated by
the impulsive system.7 Beyond decision-making about drink-
ing, studies evidence wider decision-making impairments in
individuals with alcohol and other addictions. These include
exaggerated delay discounting: compared with controls,
dependent individuals significantly prefer less substantial,
more immediate rewards over more substantial, delayed
rewards.14 Risk valuation is also impaired: individuals with
alcohol dependence tend to make riskier decisions15–18 as
tested by the Iowa Gambling Task.19 Even those now abstin-
ent from alcohol continue to perform more poorly than con-
trols,16 suggesting persistent decision-making deficits.

Clinical studies of decision-making capacity

Little is known about how these deficits correlate with real-
world decision-making and decisional capacity. To date, no
study has systematically investigated capacity for personal
care decisions in individuals with ARBD or alcohol depend-
ence. Findings from other patient groups and other

decisional capacities may be relevant. A descriptive study
found that liaison psychiatrists often determine patients
with substance use disorders to lack capacity for healthcare
decisions.20 Several studies have found people with
Alzheimer’s disease more likely to lack capacity for various
decisions than unaffected peers, although with significant
heterogeneity in those with mild to moderate cognitive
impairment. Studies of individuals with traumatic brain
injury showed that impaired capacity for treatment and
financial decisions is prevalent and strongly correlated
with severity of the injury.21,22 In both Alzheimer’s and trau-
matic brain injury groups, memory and executive function
deficits were predictive of decisional impairment.23–26 A
qualitative study has suggested that failure to ‘use or
weigh’ in brain-injured patients with frontal lobe syndrome
may relate to difficulty integrating an abstract awareness of
their deficits into real-world decision-making.27 In an inter-
view study, liaison psychiatrists recommended that clini-
cians assessing capacity in patients with ARBD should
carry out repeat assessments, incorporating evidence of the
patient’s real-world decision-making.1

Relevant case-law

Although studies of incapacity in different clinical groups
can be helpful in guiding one’s approach to assessment,28

only a functional capacity assessment can determine an indi-
vidual’s capacity to take a specific decision at a specific time.
The highest arbiter of capacity assessments under the MCA
is the Court of Protection (CoP), which offers a useful data-
set of published judicial decisions.29 To date, only two pub-
lished judgments have expressly considered capacity in indi-
viduals with ARBD (Table 1). In both cases (perhaps
surprisingly), the individual was found to have capacity for
care and residence decisions. Clinical factors discussed
included the individual’s memory and planning abilities,
insight into his (in)ability to control his drinking, ability to
mask his cognitive deficits, and evidence of reversal of cogni-
tive impairment with abstinence. Legal factors such as time
and decision specificity were discussed; in one case, the
judge cautioned that evidence about the individual’s capacity
to make decisions about alcohol was only relevant when tied
directly to the ‘operational’ decision (capacity for care/
residence).

Interestingly, neither judgment gave much detail on the
individual’s cognitive impairment. This contrasts with other
CoP judgments examining capacity in individuals with
mixed dementias caused in part by alcohol use. For example,
in D v R & S [2010] EWCOP 2405, the case of a man with
dementia ‘most probably caused by alcohol use and cerebro-
vascular disease’, there was extensive reference to structured
psychological measurement, including the Mini Mental State
Examination (MMSE) and specific frontal lobe tests.30 The
judge concluded that the individual’s memory and frontal
deficits caused an inability to understand and weigh relevant
information.

In London Borough of Tower Hamlets v PB (Table 1) the
judge expressed concern lest ‘most addicts’ be considered
incapacitous. More broadly, two other CoP judgments con-
sidered capacity in the context of alcohol dependence and
so are worth mentioning. In An NHS Foundation Trust v
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Ms X [2014] EWCOP 35, the experts contrasted a young
woman’s capacity to decide about alcohol use with her lack
of capacity regarding treatment of her anorexia:31 ‘ . . . she
appeared to be making choices about when to drink, when
to drink more, and when to drink less’. In RB v Brighton
and Hove CC [2014] EWCA Civ 561, the court distinguished
between a man’s decision-making ability before and after a
traumatic brain injury affecting his frontal lobe; he had a
prior history of alcohol dependence, criminality and home-
lessness. Expert evidence argued that an ‘ordinary alcoholic
[ . . . ] does not have the frontal lobe damage which means
that a person such as RB works on impulse [ . . . ]
Alcoholics can weigh up their decisions’.

Ethical debates on capacity in alcohol dependence

Ethical debates on capacity in substance use disorders fre-
quently focus on whether dependent individuals have cap-
acity to decide about use of their addictive agent and
treatment for their addiction. Responding to the practice
of prescribing heroin to people with heroin use disorder in
research trials, Charland argues that people with addiction
– by nature of their disease – have compromised ability to
‘weigh risks and benefits’ associated with heroin use and
thus are incompetent to consent to its prescription.
Invoking studies of altered neurocircuitry in people with
addiction, he describes the transformative power of
addiction-related ‘compulsion’. Under duress of such com-
pulsion, he argues, people with addiction, regardless of
their behavioural state, approach decisions with a funda-
mentally changed set of ‘pathological values’ that compro-
mises capacity.32 Craigie & Davies compare ‘impaired
control’ in alcohol dependence with that in anorexia nervosa,
pointing out that anorexia is often cited to impair capacity
regarding treatment.31 In contrast, Foddy & Savulescu reject

the pathologised ‘disease view’ of addictive behaviour as a
‘fiction of affliction’. They argue that people with addictions
remain fully autonomous, as addictive desires are essentially
normal (if especially strong) desires towards pleasure, and
only ‘irresistible’ forces render choices non-autonomous.33

Importantly, these ethical arguments do not, without add-
itional reasoning, apply to the question of whether addiction
impairs capacity to make other decisions, such as care or
residence. However, where a care plan or residence environ-
ment restricts or forbids access to alcohol, they may become
relevant. Further, a recent paper argues that executive dys-
function in people with opioid use disorder who refuse med-
ical care after overdose may cause these individuals to be
‘unmoved’ by the risks of leaving hospital and may impair
their capacity for this decision.34

Reflections and considerations

Mr X has ARBD and alcohol dependence, with evidence of
severe self-neglect and a history of refusing home supports
that he has previously agreed to. Assessment of his capacity
to consent to admission to a care home, where his access to
alcohol is likely to be restricted, raises clinical, legal and eth-
ical issues.

Although studies evidence brain changes and functional
decision-making impairments in alcohol and other addic-
tions, the CoP cases show that there is strong resistance in
the courts to considering that an ‘ordinary alcoholic’ might
lack capacity. The ethics literature is divided, but there is
likely to be a pragmatic element at play here. Considering
that persons with alcohol dependence may lack capacity to
make decisions about alcohol raises the policy question of
whether restrictive measures should be initiated in their
best interests to promote abstinence. However, enabling
recovery from addiction seems more likely to be achieved

Table 1 Published Court of Protection judgments on capacity in alcohol-related brain damage (ARBD)

Case Impairment/issue Background Evidence for incapacity Judge’s determination

London Borough
of Tower
Hamlets v PB
[2020]
EWCOP 34

Capacity of PB, a
52-year-old man with
ARBD and dissocial
personality disorder, to
make residence and care
decisions

PB had a history of
homelessness and recurrent
hospital admissions with
alcohol-related complications.
At the time of the hearing, he
was living in a residential care
unit that placed restrictions on
his access to alcohol; his wish
was that these restrictions be
lifted.

The expert witness argued
that PB was unable to use or
weigh information (most
pertinently his own inability
to moderate his drinking) and
attributed this to both to his
alcohol dependence and
executive dysfunction
associated with ARBD.

The judge deemed that PB had
capacity to make the relevant
decisions, arguing that the
expert’s test would have ‘the
alarming effect of rendering
most addicts incapacitous’. He
noted that PB expressed an
appreciation of the
consequences of drinking to
excess and an aspiration to
moderate his drinking.

X v A Local
Authority &
Anon [2014]
EWCOP 29

Capacity of X, a retired
lawyer with Korsakoff’s
syndrome, to make
decisions about his care,
residence and medical
treatment

After a lengthy admission
under the Mental Health Act, X
was transferred to a care home
under deprivation of liberty
safeguards, which he
subsequently appealed.

X’s social worker, who had
known him throughout his
illness, expressed concern
about his unrealistic
expectations of the future
and his ability to mask his
cognitive difficulties.

The judge concluded that
‘although he suffers from short
term memory problems, he
retains sufficient information
to be able to deal with
planning’. The judge was
further persuaded by evidence
of an independent psychiatrist
(who saw X once), who
emphasised that X’s mental
state appeared to have
improved over recent months.
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by empowering rather than diminishing a person’s sense of
agency.35,36 There is little evidence for efficacy of coercive
treatment for dependence syndromes outside the criminal
justice system37 and, with limited exceptions,38,39 there is
little appetite for this practice worldwide. Whether or not
directly reflecting this evidence, deprivation of liberty for
substance dependence is not legally sanctioned under the
MCA or the Mental Health Act 1983 (England and Wales).

Nonetheless, individuals with ARBD, such as Mr X, can
have severe cognitive impairment and impaired functioning,
which mirrors other dementia syndromes. Social isolation,
poor engagement and relatively preserved verbal abilities
allowing the masking of impairment might all contribute
to under-recognition of ARBD and its consequences for
decision-making capacity. Cognitively, Mr X may have defi-
cits in episodic memory that prevent his recall of the
neglected condition of his home or of events following previ-
ous hospital discharges. He may have executive dysfunction
impairing his ability to reason about risks, to integrate
abstract knowledge of his care needs into decision-making
or to follow through on agreed care plans. Further, there is
a complex interplay between the effects of ARBD and alcohol
dependence on decision-making about drinking, and the
impulsivity and disinhibition characteristic of executive dys-
function in ARBD is likely to interact with and amplify
reinforcement-driven addictive behaviour. This may influ-
ence Mr X’s ability to decide to stay in residential environ-
ments restricting his access to alcohol.

As clinicians confronted with alcohol-related presenta-
tions like that of Mr X, it is always worthwhile to reflect on
the role of negative countertransference,40 wider stigma
and societal value judgements on who is ‘to blame’ and
who ‘deserves treatment’.31 Finally, it is worth noting that
competing ethical and legal duties are at play in these com-
plex cases. There is a fallacy in thinking solely about cap-
acity (and, within that, capacity to make decisions about
alcohol and care), as opposed to locating discussion within
the scope of wider obligations to safeguard vulnerable per-
sons,41 for instance under legislation giving effect to the
European Convention on Human Rights, as well as duties
under the Convention on the Rights of Persons with
Disabilities.

Practical management

(1) Delay the capacity assessment until Mr X’s acute med-
ical problems are treated. Ensure that an adequate
dose and duration of chlordiazepoxide has been given
to treat alcohol withdrawal fully. Assess for features of
Wernicke’s encephalopathy (note that the full triad of
oculomotor disturbance, ataxia and altered mental
state is present in only 23% of cases) and if it is sus-
pected, continue treatment with high-dose parenteral
thiamine until no further clinical improvement is
noted.42 Other causes of delirium, such as hepatic
encephalopathy, brain injury or infection, should be
identified and treated appropriately. Screen for and
treat comorbid mental health conditions, including
mood or psychotic disorders.

(2) Carry out a thorough cognitive assessment to help clar-
ify the clinical picture and guide your approach to the

capacity assessment. The Montreal Cognitive
Assessment (MoCA) and Addenbrooke’s Cognitive
Examination III (ACE-III) are superior to the MMSE
as they have a higher sensitivity for frontal impairment.
Consider a bedside frontal lobe battery or referral to
neuropsychology for more detailed testing of executive
function. Be mindful that relatively preserved language
skills may present a superficial but false picture of intact
cognition.

(3) Gather collateral information and build up a longitu-
dinal picture of Mr X’s day-to-day functioning at home
and on the ward. Involve multidisciplinary colleagues,
including occupational therapist assessments, social
care reports and nursing observations. This is all ‘rele-
vant information’ that should be put to Mr X at
interview.

(4) Consider the specific capacity decision at hand.
Guidance is available on relevant information that
must be provided in assessments of capacity to consent
to care and residence.43 This includes the areas Mr X
needs support with, what would happen without sup-
port, and the sort of care he would receive in a particular
placement (e.g. whether alcohol would be restricted).

(5) Explore Mr X’s own beliefs and values and how he might
best be engaged and supported in his decision-making.1

Does he have family, friends or a trusted key worker who
might help him to take information on board? Would he
consider visiting a care home to get a concrete sense of
what life might be like there?

(6) Assess Mr X’s capacity to make the decision using the
MCA criteria, namely his ability to understand, retain
and use or weigh relevant information, and to communi-
cate his decision.44 Can he grasp the MDT’s concerns
about his cognition and care needs? Can he retain infor-
mation about relevant past events for sufficient time to
make a decision? Can he appreciate potential risks and
weigh these in the balance? Rather than just ‘talk the
talk’, can he use information at the time the decision
needs to be made?45

(7) Be mindful of the potential for reversibility of cognitive
impairment and the need to schedule repeat capacity
assessment(s) for Mr X after an appropriate interval.

(8) Finally, although not the focus of this article, it is
important to remember that even if Mr X lacks capacity
regarding care decisions, the question of his best inter-
ests requires separate consideration under the MCA.

Conclusions

Assessing capacity in people with ARBD can be clinically and
ethically complex. Although alcohol dependence alone is gen-
erally not considered sufficient to impair capacity, it adds com-
plexity in ARBD cases. Awareness of possible decision-making
impairments and how these might interact with the decision at
hand can provide helpful context in approaching individual
capacity assessments for people with ARBD. The timing of
the assessment is particularly important, given potential acuity
and reversibility in this clinical presentation. Collateral infor-
mation and multidisciplinary assessment can be key in estab-
lishing the relevant information that the individual must
understand, retain, use and weigh. In terms of further
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research, clinical studies of capacity in people with ARBD
(including those with active alcohol dependence) would be
useful; this work could help clinicians approaching capacity
assessments and developing decision-making supports.
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