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Advance directives and suicide attempts—ethical
considerations in light of Carter v. Canada, SCC 5

Merril Pauls, MD, MHSc*; Gregory Luke Larkin, MD, MSPh'; Raquel M. Schears, MD, MPh*

A 56-year-old female presents to the emergency depart-
ment after an intentional overdose of a large number of
long-acting verapamil tablets. She says she wants to die
and has come to the emergency department because she
doesn’t want to die alone. She is bradycardic at 40 BPM,
hypotensive at 100/60 mm Hg, and has a first-degree
atrioventricular block on her electrocardiogram; findings
are consistent with her stated ingestion. She says she does
not want treatment for her ingestion. She presents an
advance directive (AD) stating that she has chronic pain
secondary to multiple endocrine tumors, and that she
does not want life-sustaining treatments (such as intuba-
tion, ventilation, or cardiopulmonary resuscitation) under
any circumstances. The document is signed, dated within
the last 4 weeks, and notarized. Her level of consciousness
decreases, and the treating team is unsure of their
ethical and legal responsibilities in the face of her stated
wishes and her AD.

ADs are an important way patients tell us what they
want when they can’t speak for themselves. A person
should have decision-making capacity when completing
an AD, and they only come into force when the person
is incapable."? An AD can identify whom the patient
wants to speak for them, or can provide instructions
regarding medical interventions that they do or do
not want. The law says that a patient’s advance
authorization (or refusal) of even life-saving medical
interventions should be treated the same as those of a
capable patient’ In turn, if a physician treats an
incapable patient in a manner that is inconsistent or
contrary to his or her AD, that physician may be liable

for assault and/or battery.* Yet there are exceptional
circumstances where we should question the validity of
an AD and should not follow the wishes expressed. One
of these is in the context of an apparent suicide attempt.

Suicide-related emergency department visits have
become increasingly common over the past 20 years,’
and more Canadians die annually from suicide than
from transport accidents and assaults combined.®
Numerous cases have been reported of patients who
have attempted suicide and arrive in the emergency
department with an AD stating that they do not want
resuscitative interventions.”* Physicians may feel con-
flicted in these situations, trying to reconcile their initial
instinct to resuscitate, and their professional responsi-
bility to intervene with a suicidal patient, with the legal
mandate to respect a patient’s expressed wishes. Further
complicating these situations is the professional debate
ongoing in Canada as to the acceptability of physician-
assisted suicide”'® and the recent decision by the
Supreme Court that declared the criminal prohibition
against physician-assisted dying unconstitutional."!
Currently, four U.S. states allow physician-assisted
suicide: Oregon, Washington, Vermont, and Montana.

Most emergency physicians have a natural inclination
to resuscitate first and ask questions later. The emer-
gency exception to informed consent is generally cited
as the basis for this approach. If a patient is not capable,
has a life- or limb-threatening condition, and a sub-
stitute decision-maker is not available, then we can
(and should) proceed with treatment for emergent
conditions.'” Yet there are circumstances where the
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exemption thresholds for an emergency are crossed, but
a patient has left clear directions that they would not
want treatment. Some examples would be the patient
with a known abdominal aortic aneurysm (AAA) who
has declined surgery, or a Jehovah’s Witness who does
not want a blood transfusion under any circumstances.
Even if these patients present with a life-threatening
emergency (a ruptured AAA, or a life-threatening
hemorrhage), they have expressed enduring wishes
that they want followed in these very circumstances,
and so these should generally be respected.'® A decision
to proceed with resuscitation should not be based solely
on the urgency of the medical condition; it must also
consider whether an AD is present, and, if so, is it a
valid AD that represents an enduring wish?

A second consideration is the context of the pre-
sentation. Does the fact that a patient has attempted
suicide alter our legal and professional responsibilities
regarding ADs? Every jurisdiction in North America
has legislation that allows emergency physicians to hold
a suicidal patient until they can be further assessed by a
psychiatrist.'* An acutely suicidal patient generally has a
mental health condition that impairs their capacity and
their ability to make treatment decisions. Suicidal
ideation is typically transient, and many of the under-
lying conditions that contribute to its development are
treatable. ADs are intended to convey enduring wishes
that represent the patient’s core values. It is the very
rare circumstance where a suicide attempt would meet
these criteria, and it would be extremely difficult to
verify this in the emergency department context, and so
emergency physicians should generally treat suicidal
patients despite an AD to the contrary.'>'6

ADs have significant limitations. Clinicians assume a
patient was capable when completing it but can rarely
verify this. A patient’s wishes may have changed from
the time that he or she wrote it, and the patient may not
have anticipated his or her current clinical situation, or
current state of mind when completing it. However, in
most situations, an AD matches what our clinical
judgment would support (i.e., the terminally ill patients
who do not want life-sustaining treatments) or we are
able to verify the wishes with a substitute decision-
maker. When a vulnerable patient who has attempted
suicide presents with an AD, there are many reasons to
question the validity of these documents, and few rea-
sons to honor them in this setting.

The recent Supreme Court decision raises the possi-
bility that Canadian emergency physicians may encounter
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patients who have attempted suicide as part of a legal and
professionally sanctioned process. Although most patients
who proceed with physician-assisted suicide would be
expected to die outside of the hospital, it is possible that
some may not die after taking their medication, or may
develop distressing symptoms while dying. Family or
friends may call an ambulance or transfer them to the
ED. It would be crucial that the patient has clear and
accessible documentation establishing that they met
predetermined criteria for medical assistance in dying.
The emergency physician must be able to quickly and
unambiguously establish that this was a legal act that
occurred only after appropriate assessment of the patient,
both to ensure that vulnerable patients are not denied
appropriate care, and to provide protection for emer-
gency physicians against a legal action or professional
complaint. It is also very important for physicians to
understand that the Supreme Court suspended its deci-
sion for 12 months in order to give Parliament and
provincial legislatures time to enact legislation. Regu-
latory authorities and medical associations also need to
develop policies and guidelines. This means that, at the
current time, in Canada, it remains illegal for a physician
to counsel, aid, or abet a person to commit suicide.!”

SUMMARY

1. ADs are an important way that our patients tell us what
they want when they cannot speak for themselves.

2. Emergency physicians are generally expected to
follow the instructions in an AD, as this shows respect
for patient autonomy and is consistent with the law.

3. There will be rare cases in which a patient’s AD
instructs the physician to withhold treatment that
the physician feels may be helpful or beneficial.

4. Patients with decisional capacity have the right to
refuse even life-saving treatments if this refusal
represents an informed and enduring wish. An
urgent need for treatment does not provide
justification to override valid refusals or deny
requests from patients with ADs.

5. Suicidal ideation is generally transient and often
associated with a treatable mental illness. An AD
requesting treatment be withheld in the context of a
suicide attempt should generally not be considered
an informed or enduring wish, and life-sustaining
treatment should be initiated.
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6.

Current professional and legal standards when faced
with a patient who has attempted suicide are to
1) initiate indicated treatments and 2) hold the
patient for psychiatric assessment, even if he or she
has a valid AD that asks that treatment be withheld.
In the near future, patients may be brought to the

ED who have attempted physician-assisted suicide.
In these very rare cases, the emergency physician
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