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The Crash
Schmidt, as I’ll call him, is a law school professor, a 
licensed attorney, and also a mediator who provides 
occasional pro bono mediation and legal counsel as 
community service outside his professorial responsi-
bilities. Schmidt is also a long-time motorcycle enthu-
siast, often riding on excursions with fellow bikers.

One fine day Schmidt was enroute to join some 
biker friends for a pleasant springtime ride. Traffic 
was almost nonexistent, as this was early during the 
Covid-19 pandemic. As he approached an intersection 
the light was green, but an oncoming driver made a 
left turn just in front of Schmidt. The resulting crash 
left the car undrivable and the bike totaled. Schmidt 
sustained various injuries requiring orthopedic sur-
gery with six months’ rehab. A good overall outcome 
nevertheless also brought some long-term sequalae 
with a somewhat uncertain future.

Schmidt engaged an attorney who then filed suit 
against the driver. Fault was not in question, given 
the car driver’s failure to yield as she made a left turn 
in front of oncoming traffic. Three insurers were 
involved: the car driver’s minimal liability insur-
ance, Schmidt’s own un/underinsured coverage, and 
a separate umbrella policy Schmidt had purchased 
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for additional coverage. Subsequently the first two of 
these agreed to pay policy limits, hence the only party 
remaining was the umbrella carrier, which was then 
named as defendant. Not long thereafter the court 
sent the case to early mediation, as was this court’s 
standard practice.

Mediation Day
Mediation, briefly, is a process by which disputing 
parties identify a third person whose purpose is not 
to hear information and decide, or even recommend, 
what the outcome should be — that would be arbitra-
tion — but rather to facilitate parties’ negotiation with 
each other.1 As such, mediation’s core values include 
neutrality (the mediator must be impartial to the par-

ties and neutral as to the outcome), confidentiality 
(negotiations can proceed more freely if they know 
that what is said in mediation will remain private), 
and self-determination (the parties themselves, not 
the mediator or the attorneys, decide the outcome).

Mediation was conducted virtually on a Monday 
morning. As fault was uncontested and two of the 
insurers had settled, the only question concerned 
what amount the umbrella carrier would pay.

In private caucus the mediator asked Schmidt “tell 
me what’s important to you,” Schmidt described a broad 
array of information the other side did not yet have. 
No depositions had yet been conducted, nor inter-
rogatories. Thus far only Schmidt’s medical records 
and an Independent Medical Evaluation (IME) had 
been made available to the defendant insurer. The 
medical records were incomplete in various respects 
and, because the IME had been conducted rather 
early, it did not account for an additional injury that 
was diagnosed later. Defendant also was unaware that 
Schmidt’s surgeon had said “all these people [with this 
type of injury] do terribly.”

Partly the dearth of discovery was because the court 
standardly orders early mediation and also because, as 
Schmidt later learned, both sides’ counsel had agreed 

not to conduct discovery yet, hoping instead the mat-
ter might resolve in mediation. 

Mediation concluded without a settlement and 
without the defendant hearing much if any of the miss-
ing information Schmidt had described. Schmidt’s 
attorney asked whether it would be okay to continue 
negotiations. 

Two Days after the Mediation
During a phone conversation two days later, perhaps 
feeling the general pressure and hurry surround-
ing the whole situation, Schmidt told his attorney “If 
they’ll pay $X, I’ll sign.” The mediator relayed the offer 
to the defendant, who counter-offered $Y two days 
later. Schmidt rejected $Y that same day, a Friday.

As any first-year law student learns during Con-
tracts course, this left no offers on the table. A coun-
ter-offer takes the original offer off the table, and 
the refusal of that counter leaves no offers in play. 
Per Schmidt’s attorney, “I told them ‘we’ll see you in 
deposition’.” Schmidt was relieved, having entertained 
regrets almost immediately after suggesting $X. After 
all, considerable potentially important information 
was not yet in defendant’s hands. 

The following Monday morning Schmidt received 
an email from his attorney:

The defense attorney and carrier, upon reflec-
tion, have agreed to pay you [$X] in new money 
which was what we told them would settle the 
case last week when they instead chose to offer 
you [$Y] in new money. They have also agreed 
to pay all of the mediation fee. I am working on 
the remaining aspect of the property damage 
claim and will be in touch soon.

Schmidt was shocked. A dead offer — one he’d regret-
ted making — had been placed on the table without 
his knowledge or consent. And then his own attorney 
incorrectly presented defendant’s response as a done 
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deal. Schmidt phoned to express concern to his attor-
ney, who responded that if Schmidt wanted to reject 
the deal — reject his own offer! — the opposing party 
would wonder what on earth might have changed 
Schmidt’s mind in such a short time … what sort of 
irrationality might be going on.

The next day Schmidt sent his attorney this email:

At 2 this morning I figured out what was 
bothering me yesterday. 

It looks like the mediator overstepped his 
bounds. Once my offer was rejected, it was off 
the table. When we rejected [insurer’s] counter-
offer, that left nothing whatever on the table. 
Period. Contracts 1L. 

But then it appears the mediator unilaterally 
took it on himself to place my earlier offer 
back on the table. Without consulting me. He 
assumed, without asking, that my offer had been 
given with some measure of enthusiasm, that I 
had not regretted ever putting it on the table. … 
And so he pressed [the insurer/attorney] and 
got them to agree to what he decided ought to 
happen.

The result, of course, is now that I am effectively 
boxed in. “What on earth could have changed 
from last Friday to this Monday?” “Schmidt is 
irrational!!” If I refuse this “settlement” I am 
now marked as obstinate, while everyone else is 
being more than reasonable. … 

As an experienced mediator, I have long been 
concerned about two prevalent features of medi-
ation these days: 

First: the standard approach commonly exerts 
a strong drive toward a settlement, too often 
whether or not the parties really endorse its par-
ticulars, on the assumption that surely the par-
ties are better off if the matter is settled, so long 
as the terms are within the parameters of what 
the attorneys deem reasonable. 

Second: a major, largely unrecognized and 
assuredly undisclosed conflict of interest perme-
ates the process. Mediators are selected by the 
lawyers, and mediators cater to lawyers to win 
additional business from them. They commonly 
contact each other, choose a date, then hand that 
date to the Parties. In just that way I was mar-

ginalized at the outset of this process. Out of the 
blue I received your associate’s letter telling me 
to appear for mediation on a specific date and 
time. Until then I had no idea that mediation 
was afoot, nor was I asked whether the chosen 
date would work for me. That marginalization 
reappeared yesterday. 

Our mediator apparently smelled Settlement in 
the waters and dove for it. Carve another notch 
in his gun belt. Maybe not consciously, but the 
incentive is so insidious and the conflict of inter-
est is so powerfully built into the system, it’s 
difficult to avoid. Lawyers prefer mediators with 
higher settlement rates. And in the case of [this 
court’s] early mediation mandate, any settlement 
is a huge win. 

When this mediator placed a rejected offer back 
on the table, with neither the Party’s knowledge 
nor permission, I think he overstepped an ethics 
line. 

For right now, I think I’d like to chill for a while.

Schmidt’s attorney responded by email:

Great points and I don’t disagree with most of 
them. I do disagree with your assessment of 
[the mediator] though. He just kept pushing 
to get you a number that he thought you would 
accept. He does like to claim victory, but he also 
knows the benefit of a settlement over prolonged 
litigation.

Notwithstanding “I think I’d like to chill for a while,” 
later that day Schmidt’s attorney phoned, requesting 
an answer within the hour: would Schmidt accept or 
reject $X. She insisted that $X was just an offer made 
by the defendant insurer, and that Schmidt would not 
have to accept it. Later that day Schmidt acquiesced to 
$X, though he held off signing final settlement docu-
ments until he could resolve some outstanding issues 
with his attorney’s behavior.

Schmidt soon obtained access to several rapid-fire 
emails between the two attorneys. Shortly after the 
mediator “nudged” defendant and counsel to accept 
$X, counsel then directly emailed Schmidt’s attorney:

[T]his will confirm my client agrees to pay the 
[$X]. We are settled for that amount.

Clearly, the Defendant had been falsely presented with 
$X as a bona fide new offer from Plaintiff — which 
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they then accepted — just as Schmidt was then falsely 
told that a final deal had been consummated. 

Schmidt’s attorney, having been caught in a sleight-
of-hand, then undertook a hasty, post-hoc re-frame of 
the whole process, describing the resurrected $X as 
simply a nice new offer the defendant insurer made to 
the plaintiff. She emailed the mediator, citing defen-
dant counsel’s email that “[w]e are settled for that 
amount.”

Please see the [above message] from [defendant 
counsel]. I do not have authority to accept this 
offer or reject it at this time but hope to get some 
guidance from [Schmidt] later today. We gave 
[opposing counsel] the opportunity to settle for 
$X and his client rejected that offer and made 
a counter proposal of $Y. He then, with your 
nudging, made a new offer to pay $X in new 
money which has not been accepted or rejected 
yet. You confirmed for me earlier this week that 
you never told [opposing counsel] that you 
had authority from us to accept the $X in new 
money after he initially rejected our proposal 
but [opposing counsel] nonetheless sent me the 
below email. I may very well get authority to 
accept the offer later today but wanted to let you 
know promptly after receiving his email. Please 
call to discuss before you call or email [opposing 
counsel].   [emphasis added]

In contrast to this re-frame, we recall the email 
Schmidt’s attorney initially sent him: 

The defense attorney and carrier, upon reflec-
tion, have agreed to pay you [$X] in new money 
(total of $Z) which was what we told them would 
settle the case last week when they instead chose 
to offer you [$Y] in new money.

The reader is invited to consider whether this message 
merely articulates a new offer from the defendant, or 
whether instead it describes the insurer’s acceptance 
of a figure that somehow was either still on the table, 
or had been re-offered by Schmidt. 

In the end Schmidt “agreed” to $X. Although deposi-
tions and other discovery could in theory be conducted, 
he believed that, once the insurer had been arm-twisted 
into accepting a figure they had vehemently rejected 
earlier, it would be highly unlikely the company would 
increase the amount it was willing to pay. Schmidt con-
cluded he had effectively been boxed in.

Consulting the ADR Board’s Ethics 
Committee
Schmidt decided to seek an opinion from the state 
ADR board’s ethics committee. He promised both his 
attorney and the mediator that no names would be 
used and that any identifying information would be 
masked. This would just be an effort to ask the com-
mittee whether events surrounding the mediation 
comported with the board’s ethics standards. Of note, 
the mediator was also a licensed attorney and, in his 
state, mediators who are also attorneys must abide by 
the rules of attorney ethics as well as those of media-
tor ethics.

Schmidt’s letter described the relevant events, 
framed as a hypothetical and including the fact that 
the case had been removal to federal court prior to 
mediation. The letter then posed three questions, cen-
tered particularly on mediation’s core value emphasiz-
ing parties’ self-determination:

Question, version 1: Assume Mediator has acted 
unilaterally. 
Does Mediator overstep ethically appropriate 
boundaries by not expressly seeking Plaintiff ’s 
permission to resurrect an earlier, rejected offer? 

Question, version 2: Suppose Mediator did con-
tact Plaintiff ’s counsel about resurrecting Plain-
tiff ’s defunct offer of $X but did not ask counsel 
to elicit Plaintiff ’s permission to do so. 
In this scenario, would Mediator’s failure to 
secure Plaintiff ’s consent overstep ethical 
bounds?

Question, version 3: Suppose that, instead of 
version 2, Plaintiff ’s attorney initiated outreach 
to Mediator: “I don’t know if my client/Plaintiff 
will accept this or not, but why don’t you ask 
Defendant again whether they would accept $X?” 
With this phrasing, it is clear to mediator that 
counsel has not secured Plaintiff ’s permission to 
resurrect $X.
If Mediator fails to ask counsel: “please check 
with your client first,” does this violate mediation 
ethics?

Four months later the ethics committee responded 
that, because the (hypothetical) mediation was con-
ducted in federal rather than state court, opining on 
Schmidt’s questions would fall outside the parameters 
of its authority.

Two weeks later Schmidt submitted the same 
hypothetical scenario to the ethics committee, but 
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described the scenario as situated in state rather than 
federal court.

Nearly 5 months later the ethics committee 
responded: 

 … Because the factual scenario in your second 
submission involves a hypothetical [state-
governed] mediation, the Committee does not 
believe the issuance of an advisory opinion 
would be proper. …

In other words, the committee first declined to render 
an opinion because it deemed a case in federal court to 
be outside the scope of its purview. The second time it 
declined to opine because the case was a hypothetical 
mediation (notwithstanding that many of the ethics 
questions on which it is asked to opine will be framed 
as hypothetical mediations).2

Some time later Schmidt spoke informally with one 
of the ethics committee members — a person who was 
a friend as well as a member of the local mediation 
community. In an affable conversation they agreed on 
three things:

• [1] Resurrecting a dead offer without party con-
sent was clearly unethical, regardless of whether 
it was done by the mediator, by Schmidt’s own 
attorney, or by both in collaboration.

• [2] Schmidt’s own attorney was likewise unethi-
cal in presenting defendant’s acceptance of (res-
urrected) $X as a done deal.

• [3] These sorts of practices are quite common 
among attorneys and mediators. If the commit-
tee had openly labeled such actions as unethical, 
the committee’s credibility — and its weight to 
influence other matters of mediation ethics — 
would almost certainly suffer a significant blow. 
The committee’s major if not only power is the 
extent to which people are willing to honor its 
decisions. The politics of the situation had car-
ried the day, which was in some sense under-
standable, and understood by both. 

Given his concerns about ethically dubious actions, 
Schmidt attempted to negotiate a reduction in his 
attorney’s contingency fee of one-third. During those 
conversations Schmidt learned about an additional 
problem. In her motion to ask the court to extend its 
usual deadline for mediation his attorney had stated: 
“The parties attempted to schedule this mediation 
within the current deadline and have also worked to 
expedite party depositions prior to the mediation. The 
parties are working to move this matter forward in 

discovery.” This, Schmidt now knew, was false. Coun-
sel had mutually agreed to not to undertake any depo-
sitions until after mediation. Deceiving the court was 
obviously wrong even if also not particularly rare in 
such circumstances.

Schmidt shared his experiences with a close confi-
dant who, as an attorney and mediator herself, offered 
to mediate informally between the two. The attorney 
agreed to reduce her fee, and the litigation was finally 
settled.

Broader Reflections: Ethics
As noted above, self-determination is a core value of 
mediation: the parties, not the mediators or the attor-
neys, are to decide the outcome. To Schmidt, media-
tion appears to have strayed from that value, into a 
process largely dominated by the needs and expecta-
tions of mediators and lawyers — not just in his own 
case, but more broadly as well.

Although this is not the setting for extensive explora-
tion, it may be useful to reflect on how mediators address 
self-determination. In an approach dubbed facilitative 
mediation, the mediator emphasizes exploring parties’ 
deeper interests, abjuring any attempt to steer them in 
any particular direction.3 Facilitation is clearly geared 
toward honoring parties’ autonomy.

In evaluative mediation mediators are more likely 
to express opinions, including to assess the merits of 
various options and predict what might happen if the 
parties return to court instead of settling.4 That said, 
even evaluative mediators must stop short of decid-
ing the outcome or, shy of that, rendering legal advice 
or otherwise unduly pressuring a party. While evalu-
ative mediation thus carries somewhat greater risk 
of infringing self-determination, that outcome is not 
inevitable. Indeed, where parties labor under mis-
taken beliefs or unrealistic expectations, the mediator 
as a trusted neutral can enhance autonomy by enrich-
ing a person’s understanding. Thus, if the plaintiff in 
a personal injury suit is now fully healed after two 
broken ribs, her demand for $2 million, based on the 
other driver’s failure to apologize after the accident, 
will almost certainly fail if the case returns to court. 
Improved understanding about the costs and uncer-
tainties of trial may help her conclude an agreement 
that she might well find superior to returning to court.

The important question is: what counts as overstep-
ping the ethical line? Our response first requires phil-
osophical analysis. It is one thing to broaden parties’ 
understanding, and quite another to manipulate or, 
beyond that, effectively preempt a party’s decision, e.g. 
through coercion. Thereafter, we will consult more 
formal ethics rules for both law and mediation.
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Philosophical Concepts: Coercion 
Coercion need not threaten physical violence. Rather, 
coercion occurs when someone is required to choose 
between illegitimate options. That is, coercion might 
be best understood as either having no choice or as 
having no acceptable choice.5

Here Schmidt did, technically, have a choice: acqui-
esce to $X or reject it and head into further discovery. 
The next question is whether the options themselves, 
particularly $X, were illegitimate. 

On one hand, as Schmidt concedes, $X was not an 
outrageously bad number; rather, it was incremen-
tally short of the number that would likely emerged, 
had parties gone into discovery that provided defen-
dant with the array of information they did not yet 
possess, as Schmidt had emphasized during media-
tion. In this sense it was not illegitimate.

On the other hand it could be argued that $X 
was not legitimately on the table, given that [a] 
Schmidt did not consent to resurrecting $X, that [b] 
the defendant was apparently misled into thinking 
Schmidt had voluntarily re-offered it, and that [c] 
Schmidt was then improperly presented with $X as a 
done deal. Because the resurrected $X was the prod-
uct of behind-the-scenes maneuvering and in some 
sense was not legitimately on the table, the situation 
smacks of coercion. Still, if we believe that coercion 
seems a bit extreme here, perhaps manipulation bet-
ter describes what occurred.

Philosophical Concepts: Manipulation
Manipulation comes in three basic forms: deception, 
pressuring, and exploiting emotional vulnerability or 
character defects.6 Schmidt’s case particularly invokes 
the first two. 

Pressuring
Informally, the first problem was the attorney’s failure 
to tell Schmidt that mediation was afoot and to con-
sult him about dates, thereby effectively marginalizing 
him as his needs were subordinated to the mediator’s 
and attorneys’ schedules.7 And then during mediation, 
as Schmidt recounted the extensive array of informa-
tion the defendant lacked, his attorney texted to him:

Remember LESS IS MORE…Stop talking.

Marginalizing Schmidt may not entirely have been an 
oversight. As Schmidt noted in the “morning-after” 
email to his attorney, mediators are under significant 
conflicts of interest as they earn their livelihood by 
earning attorneys’ repeat business. The more settle-
ments a mediator can achieve, the better. Manipulat-

ing the parties can easily become a component of that 
success — here, perhaps, from the very outset.8 

Attorneys can face analogous conflicts of interest, 
particularly those whose fee is a percentage of the final 
settlement. At a certain point, where further effort is 
unlikely to yield large additional gains, it becomes 
attractive to minimize the additional time one spends 
— hence attractive to pressure clients toward settle-
ment. For both, then, marginalizing the clients’ voices 
can be strategically useful.

Deception
Following the post-mediation offer, counteroffer and 
refusal, and then after the arm-twisted insurer agreed 
to pay $X, Schmidt was told the insurer had agreed 
to $X after all — as though $X had still been on the 
table.9 This was directly deceitful: per standard con-
tract law, $X had been removed via the counter-offer 
of $Y. Additionally, the insurance attorney’s subse-
quent email to Schmidt’s lawyer, “[w]e are settled for 
that amount,” indicates that they too appear to have 
been deceived into thinking Schmidt had voluntarily 
re-offered $X. It is not clear whether these deceits 
came mainly from the mediator, or whether attorney 
and mediator collaborated on it. Either way, plaintiff 
and defendant were both were deceived.

Additional Pressuring
The whole situation left Schmidt essentially “boxed 
in.” He could acquiesce to $X, but that number was 
likely smaller than it would have been, had a normal 
discovery process shown the defendant insurer all the 
missing information. Alternatively, Schmidt could 
reject $X, knowing that the defendant almost cer-
tainly would not move higher from a number that it 
had earlier rejected vehemently. Indeed, their number 
might well have moved lower. This was not the normal 
pressure of negotiation. Rather, the pressure was arti-
ficially augmented because the context of the choice 
had been altered behind the scenes. 

From the foregoing pressuring, deception, and 
additional pressuring, we conclude that Schmidt was 
manipulated if not outright coerced. That said, all this 
may or may not amount to transgressing the specific 
ethics rules governing mediators and attorneys. We 
turn to those now.

Ethics Rules Governing Mediators and 
Attorneys
Some of the relevant rules come from American Bar 
Association (ABA) Model Rules of Professional Con-
duct,10 which serve as a template for many states’ 
rules for attorney ethics. Additionally, states issue 
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their own rules governing attorneys, mediators, and 
attorneys who serve as mediators. To preserve parties’ 
privacy in this Article, rules from Schmidt’s state will 
be described but not precisely cited. We will consider 
ethics for both the attorney and the mediator. The goal 
is not to determine, definitively, whether anyone vio-
lated ethics canons, but rather to provide readers with 
the basis for a thoughtful consideration.

We first cite ABA ethics rule 1.2:

ABA Rule 1.2: Scope of Representation & Alloca-
tion of Authority Between Client & Lawyer
a) … a lawyer shall abide by a client’s decisions 
concerning the objectives of representation.

Per Rule 1.2’s Comment [1]:

Paragraph (a) confers upon the client the ulti-
mate authority to determine the purposes to be 
served by legal representation ... The decisions 
specified in paragraph (a), such as whether to 
settle a civil matter, also must be made by the cli-
ent. … 

And per Rule 1.4’s Comment [2]: 

 … a lawyer who receives from opposing counsel 
an offer of settlement in a civil controversy … 
must promptly inform the client of its substance 
…

In sum, the client, not the attorney, makes the deci-
sion whether to settle. To Schmidt, by resurrecting 
a dead offer without his knowledge or consent, then 
presenting it to defendant as a new offer, then describ-
ing defendant’s response as a completed agreement,11 
his attorney and arguably also the mediator appear to 
have attempted to settle the matter without his con-
sent. The only reason they did not succeed was because 
Schmidt, as an attorney/law professor himself, knew 
that defendant’s counter-offer of $Y took $X off the 
table, and then his rejection of $Y left nothing on the 

table. Most laypeople, in contrast, would have believed 
that the defendant simply reconsidered and accepted 
$X after all. They would therefore have been duped 
into accepting a “settlement” that bypassed their con-
sent — clearly an ethics violation. 

Here, a related question is whether this was still an 
ethics violation, given that Schmidt caught the decep-
tion before the deal was finalized. We leave that ques-

tion here, but note that the ABA Rules do not suggest 
ethics rules should somehow be applied more leniently 
if the client happens to be an attorney or is otherwise 
well-enough informed to spot and stop an unethical 
action. That is, it would be difficult to argue that oth-
erwise-unethical actions suddenly become ethically 
acceptable simply because they got caught before the 
damage was done.

A second ABA rule is 1.4:

Rule 1.4: Communications
(a) A lawyer shall: … (2) reasonably consult with 
the client about the means by which the client’s 
objectives are to be accomplished … 12 [emphasis 
added]

Here, Schmidt argues that placing $X back on the 
table constituted a “means” by which settlement might 
be achieved. To Schmidt, it would have been easy for 
his attorney simply to ask “is it okay if we place $X 
back on the table?” The primary, likely only, reason 
for failing to do so, in his estimation, is that he might 
have said no. Had Schmidt said no, counsel would 
then need to spend considerable additional time in 
discovery. Particularly for his own attorney, paid via a 
one-third contingency fee, the added time would not 
likely bring a hefty additional compensation.

In a third relevant rule, Schmidt’s state requires that 
attorneys who act as neutrals (as was the mediator in 
this case) shall:

not seek to coerce or unfairly influence a party 
to accept a proposal for resolution of a matter in 

Mediation is a delicate, often difficult dance. A broad spectrum lies between, 
at one end, abstaining from all forms of influence (a highly facilitative 

approach), to completely usurping someone’s decision at the other  
(not the case here). In between lies broad space for manipulation.  

The intent behind such manipulation need not be malicious.
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dispute and shall not make any substantive deci-
sions on behalf of a party.

Here a key empirical question concerns the extent 
to which the mediator knew that Schmidt had not 
been consulted about whether to place $X back on 
the table. If he knew that Schmidt had not been con-
sulted, he may well have crossed this ethical line. If he 
even failed to ask Schmidt’s attorney about it, arguably 
that too would be an ethical failure, because this was a 
substantive decision being made on Schmidt’s behalf. 
If in contrast the mediator had a reasonable basis to 
believe Schmidt agreed to resurrecting $X, then the 
mediator would arguably be ethically clear.

In a fourth state- as well as ABA-based nest of rules, 
mediators must disclose any relationships with attor-
neys or parties (past/present/future), and must not 
use the ADR process to solicit or encourage future 
business with any party. They likewise must disclose 
personal, not just financial, conflicts of interest. 

Here the mediator’s conflict, described above, was 
to earn more business by maximizing the number of 
settlements he achieves. The attorney’s personal inter-
est was to minimize the additional time s/he spends 
on the case, once a reasonable resolution appears to 
be in sight. Admittedly, these particular kinds of con-
flict are rarely if ever disclosed. Yet here it appears that 
they may have actively functioned to limit Schmidt’s 
options in settlement.13

Conclusion
Mediation is a delicate, often difficult dance. A broad 
spectrum lies between, at one end, abstaining from all 
forms of influence (a highly facilitative approach), to 
completely usurping someone’s decision at the other 
(not the case here). In between lies broad space for 
manipulation. The intent behind such manipulation 
need not be malicious. As Schmidt’s attorney sug-
gested, after the mediator elicited defendant’s “recon-
sideration” of $X:

He just kept pushing to get you a number that he 
thought you would accept. He does like to claim 
victory, but he also knows the benefit of a settle-
ment over prolonged litigation. 

Nevertheless, even benignly motivated paternalism 
can be an offense against self-determination. The 
question of what counts as crossing the line will not 
likely be resolved definitively, any time soon. Nev-
ertheless, it is hoped that Schmidt’s experience will 
enlighten the conversation.

Note
The author has no conflicts of interest to disclose.
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