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Even as the rest of the hospital market has con-
tracted, Catholic health systems have grown 
rapidly since the 1990s through acquisitions, 

affi  liations, and joint ventures. 1 The 688 offi  cially des-
ignated Catholic hospitals now vastly outnumber all 
other religious hospitals combined. 2 In the past year, 
more than 1 in 7 patients received care and half a mil-
lion babies were delivered in a Catholic hospital.3

With size comes economic — and religious — power. 
Like other major players in the healthcare market, 
Catholic systems enjoy signifi cant market clout. They 
experience the concomitant advantages in adminis-
tration, contract negotiations, physician recruitment, 
and patient services. 

But, unlike other players, they combine their eco-
nomic power with religious stringency. They require 
healthcare providers and partner entities to deliver 
care consistent with rules based on religious doctrine. 
As a consequence, patients — and entire communities 
— are denied access to an array of health services, from 
abortion to IVF to end-of-life care to gender-affi  rming 
treatment. They fi nd themselves subjected to religious 
convictions that they do not share.

To date, the problem of religious hospital concentra-
tion has been analyzed through the lens of healthcare 
access, antitrust law, and informed consent. 4 In this 
Essay, we instead argue that the increasing size, scope, 
and power of religious hospitals threatens disestab-
lishment values. We show that market power com-
bined with control over critical resources can translate 
into the imposition of religion on patients, contrary to 
the disestablishment value of non-domination. Under 
such circumstances, we argue, the non-domination 
principle should — and to some extent already does — 
constrain institutions from deploying their authority 
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Abstract: We argue that concentration of power 
in religious hospitals threatens disestablishment 
values. When hospitals deny care for religious 
reasons, they dominate patients’ bodies and 
convictions. Health law should — and to some 
extent already does — constrain such religious 
domination.

The Journal of Law, Medicine & Ethics, 49 (2021): 542-551. © The Author(s), 2021. Published by Cambridge University Press. This is an Open Access article, 
distributed under the terms of the Creative Commons Attribution-NonCommercial-ShareAlike licence (https://creativecommons.org/licenses/by-nc-sa/4.0/), 

which permits non-commercial re-use, distribution, and reproduction in any medium, provided the same Creative Commons licence is included and the 
original work is properly cited. The written permission of Cambridge University Press must be obtained for commercial re-use.

DOI: https://doi.org/10.1017/jme.2021.78
https://doi.org/10.1017/jme.2021.78 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2021.78


first amendment values in health care • winter 2021	 543

Sepper and Nelson

The Journal of Law, Medicine & Ethics, 49 (2021): 542-551. © 2021 The Author(s)

outside its legitimate scope. Hospitals may deny care 
and exercise power legitimately where they act with 
the goal of delivering medically indicated care and 
serving the community. But when they deploy author-
ity in a manner unconnected to this goal in order to 
serve institutional religion, they dominate patients’ 
bodies and beliefs and threaten the normative core of 
religious disestablishment.

To be clear, ours is not a claim that the Establish-
ment Clause applies directly to privately owned hos-
pitals. But Establishment Clause values have some 
application where religious actors hold economic 
power and play a vital social role. Indeed, although 
health law may not have been designed with disestab-
lishment in mind, we show that it nevertheless reflects 

concerns about religious domination and contains 
some tools to deter it.

Our focus on disestablishment values also illumi-
nates the constitutional significance of critical mar-
kets dominated by religion. Framing the problem in 
terms of disestablishment values, in turn, may help 
reorient reform efforts toward structural solutions 
to a concentrated religious healthcare market that go 
beyond individual patient access.

Concentration of Religious Hospitals
Many Americans live in areas where a religious hos-
pital predominates. For most of them, that hospital 
will be Catholic. In the last two decades, the number 
of Catholic acute-care hospitals has grown a substan-
tial 28%.5 At the same time, the rest of the market has 
shrunk almost 14%.6 Hospitals with Catholic affilia-
tion now occupy 15.8% of the national market but 
hold considerably larger market shares in the range of 
30% and 40% in many states.7 

With market concentration comes organizational 
power. Catholic hospitals are increasingly organized 
into mega-systems. Four of the ten largest systems in 
the United States are Catholic, garnering billions of 
dollars in revenue.8 System-wide consolidation pro-

vides advantages ranging from economies of scale to 
network effects. It also delivers the well-known effi-
ciency benefits of centralized management. 

Catholic systems leverage their control over assets 
to dictate what services doctors provide to patients. 
Providers must commit by contract to comply with the 
Ethical and Religious Directives for Catholic Health 
Care Services (the “ERDs”) in their care of patients.9 
These directives prohibit a wide range of common 
reproductive health services, including contraception, 
sterilization, abortion, some miscarriage management 
techniques, the least invasive treatments for ectopic 
pregnancies, and assisted reproductive technolo-
gies. Treatments derived from fetal tissue or embry-
onic stem cells are not permitted. Under the ERDs, 

patients may only be informed of “morally legitimate 
alternatives.”10 And patients’ wishes about the use or 
withdrawal of artificial life support will not be hon-
ored if they run counter to Catholic teaching.11 Some 
hospitals also refuse to provide gender-affirming care 
for transgender patients, although the ERDs do not 
contain any explicit prohibition.

Through the legal institutions of private law — pri-
marily property and contract — Catholic hospitals 
have expanded the scope and scale of their religious 
restrictions. As one of us has explained, Catholic 
healthcare systems have used leases and contracts 
to require other institutions to comply with Catholic 
doctrine.12 As a result, hospitals that are nonsectarian, 
affiliated with other faiths, or even public follow the 
ERDs as part of joint ventures, management agree-
ments, mergers, or even loose collaborations with 
Catholic healthcare. This trend likely will intensify, 
because the latest version of the ERDs now requires 
that all entities “be operated in full accord with the 
moral teaching of the Catholic Church” regardless of 
whether the collaboration takes the form of “acquisi-
tion, governance, or management.”13 

Commentators have observed the obstacles that 
religious hospitals pose for patient access to repro-

With market concentration comes organizational power. Catholic hospitals 
are increasingly organized into mega-systems. Four of the ten largest systems 

in the United States are Catholic, garnering billions of dollars in revenue. 
System-wide consolidation provides advantages ranging from  

economies of scale to network effects. It also delivers  
the well-known efficiency benefits of centralized management. 
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ductive and end-of-life care. We aim to widen the lens 
and explore the denial of care as a form of religious 
domination, which both raises distinct concerns and 
suggests the constitutional valence of critical markets 
governed by religion.14

The Constitutional Value of Religious Non-
Domination 
Religious domination is a familiar concern from foun-
dational discussions of Establishment Clause doctrine 
and theory.15 In the Memorial and Remonstrance 
Against Religious Assessments, James Madison put 
the problem in sharp relief. Madison was particularly 
worried about the state’s arbitrary use of power: “the 
same authority which can force a citizen to contrib-
ute three pence only of his property for the support of 
any one establishment, may force him to conform to 
any other establishment in all cases whatsoever[.]”16 
Madison continued, “Who does not see that the same 
authority which can establish Christianity, in exclu-
sion of all other Religions, may establish with the same 
ease any particular sect of Christians, in exclusion of 
all other Sects?”17 The tendency of unchecked author-
ity to creep beyond its bounds, as Madison explained, 
risked domination. The value of non-domination 
would guard against such illegitimate uses of power.

In other writing, Madison expressed similar con-
cerns about private power. In an essay entitled 
Monopolies, Perpetuities, Corporations, Ecclesiastical 
Endowments, he presaged, “[b]esides the danger of a 
direct mixture of Religion and civil government, there 
is an evil which ought to be guarded against in the 
indefinite accumulation of property from the capac-
ity of holding it in perpetuity by ecclesiastical corpora-
tions.”18 Control over property could risk disestablish-
ment values. And yet, Madison said, “[t]he danger of 
silent accumulations and encroachments by Ecclesi-
astical Bodies ha[s] not sufficiently engaged attention 
in the U.S.”19 

Madison’s warnings about religious domination 
proved influential in the modern development of 
Establishment Clause doctrine. In Engel v. Vitale, an 
early school prayer case, the Supreme Court quoted 
the Memorial at length in support of a non-domina-
tion principle.20 So too in Abington School District v. 
Schempp, a case challenging Bible reading in public 
school, Justice Clark echoed Madison’s concern with 
unchecked religious power, noting that “today a trick-
ling stream may all too soon become a raging torrent.”21 

The non-domination principle, to be sure, does 
not hold that power is always problematic or abusive. 
Indeed, it grants ample scope to the exercise of legiti-
mate authority. But when that same authority extends 
beyond its legitimate scope — no longer controlled 

by the principle that justified its use in the first place 
— that use of power becomes arbitrary and works to 
dominate and subordinate those subject to its imposi-
tion.22 Public schooling, for example, falls well within 
the state’s legitimate authority to educate and form 
citizens. When state power is employed to impose 
religion on students, however, it falls outside its legiti-
mate scope, and religious domination ensues.23 

The Establishment Clause, of course, directly 
applies only to governmental actors. Nonetheless, it 
affects how the state may structure markets and sub-
sidies to purportedly private actors. And it informs 
regulatory responses to those entities that otherwise 
might have power to subvert religious freedoms of 
weaker individuals and institutions. 

Moreover, relationships between private parties may 
be regulated in ways that reflect the values enshrined 
in the Establishment Clause. For example, as one of 
us has argued, Title VII of the Civil Rights Act of 1964 
safeguards employee religion and practice by apply-
ing disestablishment values to employers.24 Analo-
gous to the state, employers must respect employee 
conscience, show mutual respect toward workers, and 
refrain from using economic power to engage in reli-
gious domination of employees.25 

So how does the non-domination value in particular 
apply to employment? To start, employment law rec-
ognizes a broad realm of legitimate uses of employer 
power over employees. Employers can set rules for 
employees and hire and fire them based on business 
reasons that underlie why we structure production 
through firms. They can fire an inefficient employee, 
require workers to greet customers with the com-
pany motto, and sell goods that may offend particular 
employees’ religious convictions. 

Employment law, however, bars employers from 
engaging in acts of religious domination, which neces-
sarily exceed the economic rationales for organizing 
production through firms in the first place.26 Given 
employer authority over the corporate workplace, 
Title VII both mandates reasonable accommodation 
of employees’ religious exercise and forbids compa-
nies from imposing religion on them. So, for example, 
while an employer may require employees to wear 
nametags — “a practice with a clear and close nexus 
to business objectives” — it may not demand that 
employees display religious messages on their nam-
etags.27 In this vein, courts have “rejected the notion 
that an employer is entitled to religious subservience 
in return for paying an employee’s salary.”28 

The exercise of corporate authority thus requires an 
economic justification, consistent with the social pur-
pose of firms. Companies may deploy their power to 
control employees in innumerable ways to bolster effi-
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cient production.29 But use of corporate power beyond 
these ample parameters — for example, to dominate 
employees’ deepest projects and commitments — lies 
beyond the pale.30

Does the same principle hold for hospitals as service 
providers? Are these institutions similarly constrained 
in using their economic power to impose religion on 
patients? The next Part argues that a similar logic 
should apply.

Power and the Principle of Non-Domination 
Hospitals bear two central hallmarks of actors likely 
to dominate the vulnerable. Their markets manifest 
significant failings from concentration and informa-
tion asymmetries. And they meet critical and time-
sensitive needs.

First, ninety-five percent of hospital markets in 
America are highly consolidated — and becoming 
more consolidated.31 In urban and rural areas, the 
overall supply of hospital care has declined.32 As a 
result, in most areas, the prices that hospitals charge 
are not in any significant way determined by competi-
tive forces.33 This control over assets and other criti-
cal resources — as the law and economics literature 
teaches — can lead to control over people.34 As in 
other concentrated markets, the consumers of health-
care services — that is, the patients — suffer disadvan-
tages from lack of options.35 

Second, not only are hospitals economically pow-
erful, but they also provide critically important ser-
vices. As Nicholas Bagley has argued, hospitals both 
serve important human needs and operate in a mar-
ket that risks oppression of people.36 Healthcare mar-
kets, Bagley explains, “suffer from well-understood 
failings associated with market concentration, infor-
mational asymmetries, and moral hazard”37 — to the 
detriment of patients. People depend on hospitals 
for succor in urgent and emergent situations and for 
access to technological innovation. Patients typically 
must rely on providers for knowledge and expertise in 
health and medicine. And in exigent circumstances, 
they must place their bodies under the control of the 
nearest hospital and its staff. Though ostensibly in a 
contractual relationship, patients have no effective 
means by which to bargain with hospitals for better 
terms or otherwise to check hospital power.38 These 
markets are necessarily local — patients typically seek 
care in a nearby hospital, rather than travel far from 
family and home. They also tend to be locked into a 
hospital based on where their physician practices or 
which doctors are part of their insurance network of 
providers.39

The urgency of care delivered in hospitals further 
undermines patients’ ability to exert countervailing 

power. Unlike other healthcare institutions, hospitals 
deal with emergencies, which pair the acute interests 
of patients with the difficulty — if not impossibility — 
of seeking care elsewhere. Many patients would suffer 
severe hardships if hospitals denied them urgent care. 
And even where transfer to a different institution is 
possible, transfer in emergencies delays treatment and 
increases risks for patients. 

When concentrated power combines with control 
over access to critical services, the need to impose 
limits on the use of such power becomes acute. Non-
domination, in our view, is one such limit. Hospitals 
should not employ economic power to dominate their 
patients by imposing moral and religious restrictions 
on healthcare. 

One might accept this argument as applied to non-
sectarian hospitals, but object on legal grounds to 
wider applications. While disestablishment values 
may have a place in public or nonsectarian institu-
tions, it might be thought counterintuitive — even a 
bit shocking — to suggest that disestablishment values 
ought to apply to religious hospitals. After all, these 
institutions generally are organized as religious cor-
porations and dedicated to the mission and ministry 
of healing. Consistent with free exercise values, Title 
VII of the Civil Rights Act authorizes them to choose 
employees based on shared faith.40 These hospitals 
often bear religious names — like St. James — and 
display religious symbols — like crucifixes. And while 
these names and symbols might make some uncom-
fortable, one would be hard-pressed to identify how 
they run afoul of legal norms.41

Nevertheless, we think that the non-domination 
principle should — and at least to some limited extent 
already does — apply to religious hospitals.42 To 
begin with, religious hospitals have the same power 
and control over critical resources as their secular 
and public counterparts. Indeed, in many circum-
stances, religious hospitals hold monopolies. Due to 
geographic constraints and market concentration, 
Catholic hospitals are the only available provider for 
many populations.43 Twenty-six percent of Catholic 
hospitals are rural.44 Fifty-two Catholic hospitals are 
“sole community hospitals” — a federal designation 
that applies where the nearest alternative is at least 
35 miles away or the hospital is rural and meets other 
qualifications.45 

Like their secular and public peers, Catholic hos-
pitals operate in markets driven by revenue, with 
healthcare providers and patients of many beliefs 
drawn from the local community. These modern hos-
pitals compete on services, technology, and patient 
experience. They choose staff for their expertise, not 
their faith. The vast majority of patients who seek 
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treatment in Catholic hospitals are not Catholic and/
or do not subscribe to the doctrinal interpretations of 
the U.S. bishops. 

Consistent with this functional similarity between 
secular and religious institutions, the public views 
religious hospitals as healthcare providers, not min-
istries to co-religionists. Indeed, in Bradfield v. Rob-
erts — a case now over a century old — the Supreme 
Court upheld government financing for construction 
on a Catholic hospital on the theory that the institu-
tion was engaged in secular activities and provided its 
hospital services to the general public without sectar-
ian discrimination.46 

Catholic hospitals have long cultivated this public 
understanding. By the mid-1800s, Catholic hospi-
tals already advertised themselves as being open to 
all, providing admission and treatment without dis-
crimination, and ensuring all patients’ “ability to avail 
themselves of their own spiritual advisers.”47 Along 
the same lines, The Metropolitan Catholic Almanac 
of 1859 explained that, within hospitals, “[t]he rights 
of conscience must be held paramount to all others.”48 
And administrators made clear that institutional reli-
gion would not oppress patients. Today, this public 
understanding is entrenched. Patients consider Cath-
olic hospitals a resource for services and treatments 
identical to other sophisticated healthcare providers.

Given this cultural understanding, patients are not 
well-positioned to guard against religious hospitals’ 
exercise of religious domination. Just as patients lack 
the expertise in medicine to evaluate their own needs 
and treatment with precision, considerable empirical 
evidence now shows that most patients are not aware 
of religious restrictions that apply to their care.49 Nor 
are they typically in a position to do extensive research 
on where such limitations are in place. Access can 
vary between and even within Catholic institutions, 
moreover, because the stringency of the directives 
depends on ad hoc decision-making by ethics commit-
tees, workarounds of providers, and interpretations of 
local bishops. Indeed, with the rapid spread of Catho-
lic restrictions to institutions that are not identifiably 
Catholic — including hospitals affiliated with other 
religious traditions or associated with governmental 
bodies — it can be very difficult to determine where 
one will encounter religious limitations on care.50 

One might object that competitive markets will 
prevent religious hospitals from wielding this sort of 
power over patients. But that is not the world in which 
we live. Hospital markets are far from competitive. 
And in emergencies, the power of choice that consum-
ers enjoy in well-functioning markets is noticeably 
absent.

None of this analysis is meant to deny the scope and 
scale of necessary care delivered in Catholic and other 
religious hospitals. Decision makers in these hospitals 
can — and often do — use their institutional power for 
benevolent ends. But as Louis Brandeis once observed, 
organizations may “develop a benevolent absolutism, 
but it is an absolutism all the same.”51 It is that absolut-
ism — that power over others to arbitrarily interfere 
with their life prospects — that motivates the principle 
of non-domination. The next Part considers where the 
line between domination and non-domination lies in 
hospital settings.

Locating the Line between Legitimate and 
Arbitrary Uses of Hospital Power
The idea of domination requires separating arbi-
trary from legitimate uses of hospital power. As with 
employment, we first need to identify the role that 
hospitals play in the basic structure of our social insti-
tutions. Once we’ve done that, we can distinguish 
between uses of power inside and outside the bounds 
of legitimacy. Our claim here is that while some deni-
als of care prove legitimate, religious refusals contra-
vene the social role of hospitals. 

So, what role do hospitals play in our system of social 
cooperation among people who differ on fundamental 
questions? In short, the hospital’s primary role today 
is to channel professional medical care to patients and 
to serve community health needs. Although it origi-
nated as a place to tend to the deserving, dying poor, 
the modern hospital is defined by the complexity and 
sophistication of its services and procedures.52 It oper-
ates within a complex network of rules set by federal, 
state, and private regulators to ensure patient safety.53 
In many states, to enter a market or expand services 
or facilities, hospitals must secure a certificate of need 
from the state through a process that aims to expand 
access to healthcare and minimize unnecessary spend-
ing.54 The very term “community hospital” reflects the 
ways hospitals straddle a fine line between private 
entity and public function — financed, regulated, and 
supported by the state and local community.55

The hospital’s obligation to serve the community is 
also reflected in a variety of laws. Hospitals must peri-
odically engage in community needs assessments to 
design their services for the public. Their boards must 
include members of the community, drawn from out-
side the institution. They may not discriminate against 
patients and must safeguard their privacy. These laws 
reflect widespread recognition that healthcare is a 
“critical good or service.”56 

Consistent with its social role of delivering profes-
sional medical care that meets community needs, 
Catholic hospitals — like their peers — exercise eco-
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nomic and healthcare power in many legitimate ways. 
Most often, they use control over facilities, equipment, 
and staff to deliver medically indicated care to patients. 
They leverage the scope and scale of their operations 
to deliver services more efficiently or at lower cost. In 
these respects, no issue of domination arises. 

Many denials of care that patients desire also qualify 
as legitimate uses of hospital power. In order to serve 
their social role, hospitals must allocate treatments 
and resources efficiently and responsibly. Most obvi-
ously, hospitals may deny care that is futile or medi-
cally unnecessary. Staff availability and expertise may 
also structure the services provided. Health law recog-
nizes the legitimacy of such decisions by, for example, 
allowing hospitals to transfer patients with emergency 
medical conditions to another facility when the medi-
cal benefits of transfer outweigh the risks to patients.57 

Revenue generation may also provide the basis for 
legitimate hospital decisions. Economic concerns, 
for example, drive closures of particular departments 
(labor and delivery, for example) and credentialing 
of medical staff (requiring, for example, a minimum 
number of annual patient admissions). These deni-
als of care may be inconvenient, frustrating, or even 
harmful, but they do not result in domination.

But hospitals also deny medically indicated services 
for religious reasons to patients who depend upon 
them for care. Women have found Catholic hospitals 
unwilling to authorize their ob-gyns to perform tubal 
ligations following labor and delivery — requiring 
them to undergo two surgeries or to travel to another 
hospital. Others have suffered injuries when hospitals 
denied them abortions and ectopic pregnancy treat-
ment in urgent situations.58 

Are these uses of power within the legitimating rea-
sons for hospital authority? To see why they are not, 
let’s consider a few examples removed from the con-
text of Catholic healthcare. Imagine a hospital affili-
ated with Christian Science — a faith community that 
rejects most medical care. It seems quite clear that 
such an institution cannot plausibly fulfil the social 
role of a hospital while offering only care consistent 
with Christian Science. Or to move the hypothetical 
closer to reality, we might think of a Jehovah’s Witness 
hospital that generally would offer care consistent 
with medical practice but might withhold blood trans-
fusions. There is little doubt that no state or federal 
regulator would license or fund such an institution as 
a hospital. So why are these hypotheticals so clearly 
beyond the pale? 

Our claim is that these religious restrictions on hos-
pital care prove socially illegitimate because they can-
not be justified by the reasons that support use of hos-
pital authority in the first place. They fail to advance 

the goal of providing medically appropriate care to the 
public and, in doing so, they depart significantly from 
social expectations of the hospital’s role. While hospi-
tals vary in the specialized services they offer, patients 
and the public anticipate that they have equipment, 
expertise, and staff to deliver general medical services 
and meet acceptable standards of practice. In urgent 
and emergent situations, they expect to receive com-
prehensive care consistent with the emergency depart-
ment function. In denying care for religious reasons, 
hospitals instead extend their institutional authority 
over patients’ healthcare to require religious adher-
ence. And their denial of necessary and expected care 
serves to dominate patients’ bodies and convictions. 

A reader might be persuaded by the normative 
argument against domination in Catholic hospitals, 
but nonetheless query whether the value of non-
domination has any practical foothold in these set-
tings. Scholars have explored nondomination in areas 
from employment law59 to financial regulation,60 but it 
has received less attention in health law. In this short 
Essay, we don’t aim for a comprehensive review of 
health law’s protections against domination, but we 
can nevertheless identify a few obvious examples that 
provide proof of concept. 

For starters, laws related to pastoral care in hospi-
tals draw lines that reflect concerns about domination. 
Under federal and state law, all hospitals must respect 
patients’ rights to spiritual and pastoral care consis-
tent with their own needs.61 These requirements apply 
regardless of whether a hospital is secular or sectar-
ian. Hospital chaplains must work not as proponents 
of their specific faith but as providers of non-directive 
pastoral care reflective of the needs and values of each 
patient.62 Moreover, as Stacey Tovino explains, one 
of the functions of hospital chaplains is “protecting 
patients from unwelcome forms of spiritual intru-
sion.”63 Consistent with that goal, hospital admissions 
documents often ask for a patient’s religious prefer-
ences, including whether they welcome a chaplain 
visit. The regulatory framework thus distinguishes 
between the legitimate — an offer of pastoral care — 
and the arbitrary — an imposition of pastoral care, in 
a way consistent with non-domination.

In a similar vein, Medicare’s Conditions of Partici-
pation establish that it is for patients to determine 
their own family structures and select their visitors 
consistent with their own commitments. Promulgated 
in response to incidents of hospitals denying access 
to same-sex partners and spouses of patients,64 the 
regulation distinguishes arbitrary denials of visitation 
from “clinically necessary” or otherwise reasonable 
limitations that the hospital “may need to place on 
such rights.”65 In effect, the regulation prohibits insti-
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tutional religious teachings about marriage and fam-
ily to dominate patients. A hospital thus may not deny 
visitation because its affiliated church disapproves of 
divorce or same-sex marriage, but it may set condi-
tions for reasons of efficiency and healthcare provision 
consistent with its social role.66

Duties of informed consent — contained in admin-
istrative regulations, state statutes, and common law 
precedent — also specifically seek to avoid domination 
of patient values.67 Although these laws sometimes 
take the form of transparency and notice require-
ments, they nevertheless work to safeguard patients 
from the imposition of views about medical care that 
they do not share. The Patient Self Determination Act, 
for example, aims “to assure that individuals receiv-
ing services will be given an opportunity to participate 
in and direct health care decisions affecting them-
selves.”68 State statutes commonly require institutions 
to inform patients in advance of any religion-based 
objections to compliance with advance directives and 
then to “immediately make all reasonable efforts to 
assist in the transfer of the patient” to a willing pro-

vider or institution and to comply with the treatment 
request during the search.69 Religious objections do 
not excuse institutions from duties to respect patients’ 
rights to informed consent and decision making.

Finally, the priority of emergency care duties over 
religious objection, reflected in Emergency Medical 
Treatment and Labor Act (EMTALA), further reflects 
a nondomination principle. Under normal circum-
stances, as we have noted, hospitals need not provide 
a particular specialized service or admit a patient who 
cannot pay. Conscientious refusal laws, moreover, 
explicitly grant them the authority to deny contested 
services, commonly abortion, often sterilization, and 
sometimes other procedures for reasons of religious 
objection. Where, however, a patient arrives at the 
hospital with an emergency medical condition — a 
narrow category of severe conditions, including labor 

— a hospital must provide care to stabilize the patient, 
regardless of whether she requires treatment that it 
otherwise might refuse on religious grounds. Consci-
entious refusal laws cede to the federal EMTALA.70 
At least in emergencies, the institution’s interest in 
adherence to religious doctrine is outweighed by the 
patient’s bodily and decisional integrity.

Once again, we make no claim to have provided an 
exhaustive catalogue of non-domination in health law. 
And, to be sure, some laws allow hospitals to thwart 
patient access and self-determination in various ways. 
Yet these examples should suffice to make our basic 
point that traces of the non-domination principle are 
already part of health law. 

Conclusion
The chief aim of this Essay has been to re-frame reli-
gious refusals of hospital care in terms of domination 
and religious establishment. This frame offers a num-
ber of advantages. To begin with, it trains our sights on 
pervasive power relations between religious hospitals 
and their patients. Patients depend on local hospitals 

for the necessities of life and are therefore 
vulnerable to their arbitrary use of power. 

The lens of non-domination can also help 
us see state action in what we thought were 
narrower conflicts between private parties. 
Recognizing that the state not only regu-
lates, but also constitutes the healthcare 
markets may in turn illuminate a range of 
First Amendment values in healthcare.71 
We may even start to see the outlines of a 
healthcare constitution, akin to the “work-
place constitution” that has gained momen-
tum in employment law.72

By the same token, thinking in terms of 
disestablishment values might illuminate 

what’s really wrong with religious restrictions on care 
and point toward a more appropriate vocabulary for 
the harms that patients suffer. To be sure, one problem 
with such restrictions on care is that they are often 
inadequately disclosed — and, for this problem, more 
transparency would be a welcome development.73 But 
the problems with religious restrictions run deeper 
than insufficient transparency. 

Faced with hospitals that provide urgently needed 
care and operate in concentrated markets, we have 
two pathways before us. First, we might attempt to 
foster competition. If we want to respect institutional 
freedom while at the same time mitigating religious 
domination, then we may need to think in terms of dis-
persing market power and preserving patient options. 
We might adopt more robust antitrust enforcement 
as generative of religious non-dominance as well as 

Ultimately, going forward, we need to 
consider how law and politics structure 
and shape the role of religion in healthcare. 
In doing so, we ought to be mindful of the 
growing power of religious hospitals in the 
healthcare system and the corresponding 
threat they pose to our deeply rooted 
disestablishment values. 
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vibrant markets.74 Given the control that religious 
institutions have over critical hospital resources, the 
public has a significant interest in curtailing their 
institutional power. The revival of a public option in 
the form of public hospitals may need to be considered. 

Second, we might regulate so as to ensure non-dom-
ination. The proliferation of religious doctrine across 
distinctly Catholic hospitals, partner secular hospi-
tals, and public hospitals speaks to weaknesses of the 
regulatory environment. We might consider limiting 
the spread of religious restrictions, consistent with 
goals of having religious and secular options in the 
marketplace. California law, for example, has moved 
in this direction, preventing hospitals from maintain-
ing restrictions on treatments after a hospital is sold.75 
And in Oregon, the Equal Access to Care Act — passed 
in July 2021 — protects against the loss of reproduc-
tive and gender-affirming services when ownership 
is transferred to a religious institution.76 More ambi-
tiously, commentators for decades have suggested 
treating hospitals as public utilities. The basic argu-
ment is that “[b]ecause service, cost, utilization, and 
quality decisions affect not only providers and users 
but also the wider social environment, it is necessary 
to make society privy to those decisions” through pub-
lic utility regulation.77 

Ultimately, going forward, we need to consider how 
law and politics structure and shape the role of reli-
gion in healthcare. In doing so, we ought to be mind-
ful of the growing power of religious hospitals in the 
healthcare system and the corresponding threat they 
pose to our deeply rooted disestablishment values. 
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