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The federal sentencing guidelines have lost some authoritative force since the
U.S. Supreme Court ruled in a series of recent cases that the guidelines are
advisory, rather than presumptive, in determining criminal sentences. While
these court decisions represent a dramatic legal intervention, sociolegal schol-
arship suggests that organizational norms are likely to change slowly and less
dramatically than the formal law itself. The research reported here looks
specifically at the consequences of such legal transformations over time and
across locale, using multilevel analysis of U.S. Sentencing Commission sen-
tence outcome data from 1993 to 2009. Our findings suggest that districts vary
considerably from each other in sentencing practices over the time period
studied, and that there is relative within-district stability of outcomes within
districts over time, including in response to the Supreme Court’s mandates.
We also find that policy change appears to influence the mechanisms by which
cases are adjudicated in order to reach normative outcomes. Finally, we find
that the relative district-level reliance upon mandatory minimums, which were
not directly impacted by the guidelines changes, is an important factor in how
drug trafficking cases are adjudicated. We conclude that local legal practices
not only diverge in important ways across place, but also become entrenched
over time such that top-down legal reform is largely reappropriated and
absorbed into locally established practices.

Introduction

The authoritative force of the federal Sentencing Guidelines has
been diminished by a series of legal decisions in recent years. Most
notably, the U.S. Supreme Court in the consolidated cases of U.S. v.
Booker and U.S. v. Fan-Fan (2005), then Gall v. U.S. (2007), Kimbrough
v. U.S. (2007), and Pepper v. U.S. (2011) ruled that the Guidelines
are no longer mandatory, but merely advisory in determining
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criminal sentences in federal court. The cumulative effect of these
decisions is that judges may now consider a broad range of sen-
tencing factors in determining an appropriate sentence, including
those not specified in the Guidelines or in conflict with its policy
statements. Thus, judges are free to impose sentences other than
those prescribed, so long as they both begin with the Guidelines
calculations, and then explicitly state their reasons for any variance
from the Guidelines’ range.

These rulings have the potential to dramatically reshape
federal sentencing, as judges had been relatively hamstrung from
exercising individualized sentencing discretion since the Guide-
lines were put into effect in 1987. Yet previous sociolegal scholar-
ship suggests that norms about appropriate case outcomes are
likely to change slowly and less dramatically than the formal law
itself, while perhaps the language and mechanisms for negotiating
to those normative outcomes might change shape. Moreover, the
way that federal district courts adapt to this transformed legal
landscape is likely to vary by locale, so the decisions’ cumulative
impact would thereby diverge in intensity, quality, mechanisms, and
outcomes. In this article, we examine whether and in what ways
these formal legal changes have reshaped legal practice in federal
courts.

We conceptualize the research as comprised of two key
dimensions—time and place. Our analyses track sentencing over
time in an effort to measure how the Booker line of cases, along with
other sentencing policy changes, affect sentencing behavior on the
ground. Integrated into our conceptual model is the notion that
place also matters—both in terms of local legal structures and
norms, as well as broader sociopolitical cultural norms. We view the
federal district court system not as a singular national legal struc-
ture with hierarchically arranged and geographically dispersed
subunits, but rather as a semi-autonomous set of systems governed
by the same formal rules, statutes, and procedural policies, while
also embedded in localized legal cultures that are themselves
shaped by regionally specific historical contingencies and norms
(Church 1985; Eisenstein & Jacob 1977; Ulmer 2005). Thus, we
begin with the supposition that sentencing practices can potentially
change not only over time in a pattern that reflects national-level
impacts, but that districts and regions may reflect qualitatively and
quantitatively different reactions to macro-level forces, like the
Booker et al. legal mandates.

We limit our analyses to U.S. Sentencing Commission (USSC)
federal drug trafficking case outcome data from fiscal years 1993–
2009. The starting point of the time period was constrained by data
quality and availability; nonetheless, this represents among the
most comprehensive longitudinal regression studies done of the
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USSC sentencing outcome data to date. We limited our analysis to
drug trafficking for several reasons. First, since the inception of the
Guidelines up until 2009, drug trafficking was the single largest
category of sentenced cases in the federal system, so it comprises a
significant share of federal criminal court interest and resources. In
addition, drug trafficking sentences grew dramatically more puni-
tive under the Guidelines, more so than any other category of
offense; and federal drug policy, particularly in relation to crack
cocaine, has been controversial both within the court community as
well as among the general public (Lynch 2012).

From a conceptual standpoint, there is also reason to expect
that the way in which drug trafficking offenses are adjudicated will
differ from how other categories of federal offenses (such as immi-
gration offenses and white collar economic crime) are treated, so
our approach provides a cleaner test of change. As such, we heed
Engen’s (2011) suggestion that research examining the effect of
Booker/Fan-Fan et al. on sentencing should consider the specific
impact of the cases as a function of offense type. Finally, and
importantly, drug trafficking cases are especially likely to be subject
to a range of mandatory minimum statutes that have been enacted
by Congress since the 1980s and that remain in full force, even
after the Guidelines lost their presumptive status. Drug traffickers
in particular are subject to the two sets of sentencing regimes—
the Guidelines, which increasingly allow for individualized and
nuanced sentencing, and mandatory minimum statutes that rely
upon very limited offense criteria (such as weight of drug involved)
to mandate a sentence outcome.

The Federal Sentencing Guidelines and the Underlying
Ideals for Sentencing Regulation

The United States Sentencing Commission (USSC) was estab-
lished in 1984 with the passage of the Sentencing Reform Act, and
one of its primary purposes was to develop a set of sentencing
guidelines that would help decrease sentencing disparities between
similar cases and across jurisdictions, and ensure consistency and
transparency throughout the system. The new sentencing structure
was supposed to strictly limit the range of possible outcomes for
“like” defendants, increase “certainty” that defendants would be
punished, and increase the severity of penalties for certain offense
categories (USSC 2009). Within 3 years of this mandate, the Com-
mission had drafted an intricate and rigid set of guidelines that was
put into effect on November 1, 1987. The Guidelines have since
undergone numerous changes and additions, which are reflected in
each annual Guidelines Manual.
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The Guidelines have also been supplemented by a number of
statutory mandatory minimums and mandatory enhancements that
have been passed by Congress on a regular basis since 1984. When
applicable, these statutory provisions are binding and must be
taken into account when determining sentence; judges may not
sentence below them even if they would like to do so. The Sentenc-
ing Commission chose to incorporate mandatory minimums into
Guidelines’ sentencing grid, by increasing Guidelines ranges across
offense levels to meet the statutory dictates, and to eliminate “cliffs”
in which sentences change dramatically by offense level (see
Baron-Evans and Stith [2012] on how mandatory minimums were
incorporated into the Guidelines grid).

The Guidelines Manual, which provides the specific rules, poli-
cies, and procedures for calculating sentencing ranges for federal
criminal offenses, currently runs over 500 pages (with indexes,
appendices, supplements, and tables, it runs over 2,000 pages) and
requires intensive training for those who do the calculations for the
court, primarily U.S. probation officers. The formulae are for the
most part additive, where offense levels easily go up through “rel-
evant conduct” assessments and “specific offense” characteristics and
enhancements, resulting in dramatic increases in federal imprison-
ment rates and sentence lengths since the 1980s (Stith & Cabranes
1998). Conversely, “acceptance of responsibility” and playing a
minor role in the offense are among the very few factors that can
lower offense levels.

The Guidelines and related federal sentencing statutes are
illustrative of a larger phenomenon in criminal justice adminis-
tration that took place in the late twentieth century whereby indi-
vidual offenders’ motivations, deficiencies, needs, and potential
have become irrelevant to the sentencing decision (Feeley &
Simon 1992). Instead, the focus shifted to assessments of aggre-
gated offender classes, and efficiency and consistency in adminis-
tration. This trend is epitomized by sentencing schemes that
use criminal history as a key determinate of sentencing, and
those that constrain judicial discretion in the sentence decision
(Feeley & Simon 1992). While the stated purpose of sentencing
under the Guidelines is a mixed bag, including “just punishment,
deterrence, incapacitation, and rehabilitation” (USSC 2009: 1),
the Commission aimed to largely take the unique defendant—
aside from criminal history—out of the process, thereby eschew-
ing an individualized approach to sentencing. Indeed, as
Savelsberg (1992) has argued, the Guidelines represent a retrac-
tion from substantive rationality in the criminal law to formal
rationality, particularly through its elevation of uniformity (based
on offense characteristics and criminal history) over other justice
goals.
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The Guidelines constrained individualized sentencing through
a number of design features that reduced judicial discretion, and
that devalued the individual defendant in the formulation. First,
the determination of penalties is derived from a 258-cell grid that
captures two distinct aspects of the offense and defendant. The
vertical axis of the grid is the “offense level,” which ranges from 1
to 43 and is calculated by considering statutory conviction, specific
offense characteristics (such as weight of drugs involved in a traf-
ficking offense, whether reflected in the conviction or not), any
statutory mandatory minimum or enhancement “trumps,” speci-
fied aggravating and mitigating factors, and so on. The horizontal
axis is a “criminal history score” ranging from 1 to 6, which is
derived from a formula that assigns points to prior criminal con-
victions, temporal relation to most recent custodial release, and
current criminal justice supervision status. This structure was the
Commission’s solution to the alleged problem of irrationality and
uncontrolled discretion in the system, ideally resulting in consis-
tency and uniformity in sentencing based on an “empirical
approach” to sentencing (USSC 2010a: 4).

Second, the Guidelines deemed most aspects of the defendant’s
background (other than criminal history), present circumstances
(except the circumstances of the offense, even if unproven in court),
and future needs or potential as irrelevant to the sentencing
decision. The Guidelines Manual prohibits, as a matter of policy,
consideration of a whole host of traditionally relevant defendant-
specific sentencing factors for purposes of “departure,” including
age, educational attainment or vocational skills, employment
history or career potential, family status or responsibilities, physi-
cal, mental or emotional condition, and disadvantaged back-
ground. The sentencing grid offense levels for a given conviction
also generally ignore criminal intent, and instead impose a strict
liability standard of culpability. Thus, the amount of drugs, money,
or other illicit goods involved in the larger offense largely drives
sentence severity even if the accused had direct involvement in just
part of the larger criminal offense.

Sentencing in Practice

Inherent in the Guidelines structure is the assumption that
sentencing is controllable by a set of rules that will successfully
homogenize interpretations of complex events and contingencies.
In other words, the Manual’s dictates are expected to have the
same effect across diverse cases, decision makers, and places. But
the presumption that legal policy is translated into practice in a
uniform and orthodox manner is belied by a long line of law and
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society scholarship. Indeed, the question of whether there is a gap
between “law on the books” and “law in action” has long ago been
asked and answered (Abel 2010); more fruitful questions interro-
gate the specificities of translating formal law into practice. In the
context of criminal courts, now-classic scholarship has demon-
strated the impact of proximate and distal contexts on how cases
are adjudicated (see Ulmer 2012 for a full review). For example,
local courts and the workgroup members within them, share
enduring norms about the terms of, and routes to, adjudication
(Church 1985; Eisenstein & Jacob 1977). Adjudication norms in
criminal courts are typically formed as to “going rates” for proto-
typical cases, what cases are triable, how long a case should take
until resolution, and the terms of negotiations in plea deals
(Church 1985; Dixon 1995; Eisenstein et al. 1988; Heumann 1978;
Kramer & Ulmer 2002; Ulmer & Johnson 2004). The specifics of
these norms are conditioned and constrained by the structure and
mandates of the larger jurisdiction’s formal law, but practices vary
considerably by intra-jurisdictional locale (Johnson et al. 2008;
Lynch 2011).

Broader sociopolitical arrangements and historical intergroup
relations that transcend jurisdictional lines can also imbue local
criminal justice operations, impacting how cases are resolved. For
example, Southern U.S. locales have traditionally exhibited more
punitiveness in both formal policies and in actual practices com-
pared with other regions, while the Northeast has been relatively
more lenient and rehabilitative in orientation (Lynch 2011). There
are also norms about criminal offense types that eclipse jurisdic-
tional borders. Thus, sentencing leniency persists for certain white
collar defendants, relative to those convicted of “street crime,” even
in the wake of the highly publicized white collar crime scandals of
the 2000s (Maddan et al. 2012; Van Slyke & Bales 2012).

More fundamentally, a long line of sociolegal research has
highlighted how frontline criminal justice actors, including police
officers (Grattet & Jenness 2008), prosecutors (McCoy 1993;
Nagel & Schulhofer 1992; Schulhofer & Nagel 1989, 1996), and
penal staff (Kemshall & Maguire 2001; Lynch 1998), implement
legal policy change in ways that can dramatically reshape and
even subvert formal goals and directives. Indeed, in bureaucratic
institutions like those that comprise the criminal system, frontline
workers are often isomorphic agents, actively resisting top-down
reform mandates that would alter established operating logics and
procedures (Cheliotis 2006; Robinson 2002), so new rules get
adapted and absorbed into established practices (Feeley & Kamin
1996).

Federal courts are not immune to the influence of such factors,
even in the most restrictive periods of mandatory sentencing
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schemes. Rather, those actors with the power to put law into action
will reshape it in ways that serve their institutional purposes and
reinforce their legitimacy. In this case, despite the intentions of the
Guidelines, the sentencing reforms catalyzed a shift in discretionary
power, from judges to U.S. attorneys, making its exercise less trans-
parent and more adversarial given the prosecutor role in the court-
room workgroup configuration. As Berman (2010: 429) suggests,
prosecutors became “first-look sentencers” in the context of the
mandatory sentencing schemes, as charging decisions came to
largely dictate sentence outcomes. And because prosecutors can
control much of the information about the offense, they have some
power to circumvent, or drive up, the “relevant conduct” provision
of sentencing through the information they release to probation
officers who calculate the Guidelines ranges (Shermer & Johnson
2010; Wilmot & Spohn 2004).

Moreover, in cases subject to mandatory minimums, federal
prosecutors hold the sole power to authorize sentences below the
minimum. The primary vehicle for that authorization is through a
5 K1.1 motion by the prosecutor recommending a sentence below
the minimum because the defendant provided “substantial assis-
tance” to the government. No formalized rules govern the degree
of reduction, nor define what qualifies as substantial assistance, so
these values are subject to variation across sentenced defendants,
prosecutors, districts, and time (Ulmer 2005). Because this mecha-
nism rewards benefits according to how much information is
given and the prosecutors’ valuation of it, rather than as a matter
of relative culpability, it can contribute to significant disparities
between otherwise similar cases (Ulmer 2005; Wu & Spohn 2010).1
The other route to relief is the application of the “safety valve,”
which releases low-level drug defendants who have no more than 1
criminal history point from statutory mandatory minimums. In
practice, this can function as another government-controlled sub-
stantial assistance mechanism, as it requires eligible defendants to
fully “debrief ” about the offense, including about codefendants
and others, in order to obtain a prosecutor’s recommendation for a
reduction. Thus, it is also subject to variation in use and relative
value across actors and locales.

While much of the empirical scholarship on federal sentencing
has focused on whether individual-level outcomes became more

1 On the issue of justice and culpability, the USSC’s (2011) most recent report on
mandatory minimum sentencing indicates that in drug trafficking cases, street-level dealers
had the lowest chance of all traffickers to get relief from the mandatory minimum for any
reason, including by providing substantial assistance, whereas high-level managers, whole-
salers, and importers/manufacturers were comparatively likely to get relief overall, and
especially through providing substantial assistance to the government.
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uniform under the Guidelines (with a particular interest in whether
“extralegal” demographic factors continued to shape sentences;
e.g., Albonetti 1997; Doerner & DeMuth 2010; Mustard 2001),
several studies have examined the sociolegal contexts of districts.
Schulhofer and Nagel conducted two early, mixed-methods studies
assessing whether and how the Guidelines were being circum-
vented through the plea bargaining process (Nagel & Schulhofer
1992; Schulhofer & Nagel 1989, 1996), finding that circumvention
varied significantly in frequency and in type between districts
(Schulhofer & Nagel 1996). In a more recent cross-sectional study,
Kautt (2002) documented significant interdistrict variability,
finding that the organizational context alone, as represented by
district caseload factors and circuit-level appeal rates, could not
fully account for the wide variation observed. Rather, she found
that local legal cultural factors better explained observed geo-
graphic variations in sentencing.

Johnson et al. (2008) also examined interdistrict variability in
federal sentencing processes, focusing on the frequency and degree
of prosecutor-initiated substantial assistance departures and judge-
initiated downward departures. They found evidence that both
organizational characteristics, as well as broader sociopolitical char-
acteristics of districts were associated with patterns of use for both
types of departures. Finally, Wu and Spohn (2010: 298) tested the
“uniformity assumption” across three contiguous midwestern
districts, which they characterized as a “conservative” test of the
assumption. Nonetheless, they found significant differences
between the districts, particularly in the type, frequency, and
value of departures, thereby contributing to differential sentence
outcomes.

Ulmer’s (2005) mixed-methods research provides an espe-
cially rich picture of how districts vary in sentencing processes
and outcomes under the presumptive Guidelines. Using qualita-
tive interviews with courtroom workgroup members coupled with
quantitative analyses of outcome data for four distinct districts, he
documented processual differences between the districts, which
differentially impacted case outcomes. Thus, while outcome data
indicated significant differences between the districts, the inter-
view data revealed just how much the underlying definitions
of the terms of adjudication vary by local setting. Indeed, the
qualitative data pinpointed where and how outcome data alone
mask some fundamental differences by locale. Ulmer (2005:
272) concluded that despite the intent of the Guidelines to
provide uniformity across disparate districts, “court community
actors interpret Guidelines and other federal criminal justice
policies differently, and use and transform these in a variety of
ways.”
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The Guidelines Become Guidelines

As previously noted, several recent Supreme Court decisions
ruled that the presumptive federal Guidelines scheme violates the
Sixth Amendment of the Constitution. The remedy ordered in
Booker/Fan-Fan (2005) was to excise the statutory language that
made the Guidelines mandatory, thereby rendering them “effec-
tively advisory” (245). Despite this ruling, the USSC, and some
courts, continued to treat the Guidelines as presumptive, and even
nearly fully mandatory. In response, the Court reiterated its posi-
tion that the Guidelines are merely advisory, when it ruled in
Kimbrough v. United States (2007) that judges are free to sentence
outside of the prescribed Guidelines’ range on the grounds of
policy disagreements with the Guidelines. In the contemporaneous
case of Gall v. United States (2007), the Court imposed a standard of
review mandating deference to sentencing judges’ decisions, effec-
tively freeing judges to use individualized assessments of cases and
defendants in deciding whether and how to depart from the Guide-
lines (see Baron-Evans and Stith [2012] for a full discussion).

An emerging body of empirical scholarship has looked at the
impact of the Booker line of cases on sentencing outcomes. The
USSC itself has published three reports on the impact of Booker. In
the year immediately following Booker, the Commission’s analysis
indicated that district courts’ sentencing practices had not changed
dramatically from the immediate pre-Booker period (Hofer 2007;
USSC 2006). In its 2010 analysis, however, the USSC inferred that
there has been an increase in sentence length disparity between
similar defendants, particularly as a function of race (USSC
2010b).2 In its 2012 follow-up on the “continuing impact of United
States v. Booker” (USSC 2012: 3), the Commission reported that
“unwarranted disparities in federal sentencing appear to be
increasing.”3

Studies conducted by scholars who are not associated with the
Commission suggest a more equivocal state of affairs. For instance,
Jeffery Ulmer and his colleagues (Ulmer et al. 2011a,b) conducted
alternative analyses of sentencing change brought on by Booker
et al., replicating the 2010 USSC’s study design, but including
additional relevant controls in their model; disaggregating the
prison sentence length from the prison/no prison sentence

2 While scholars have called into question the methodological choices made in this
study (e.g., Ulmer et al. 2011a), this analysis prompted the Commission to develop policy
reforms aimed at reining in the judicial discretion afforded by Booker et al. (see Baron-Evans
& Stith 2012; Saris 2011).

3 See Hofer (2013), a former senior research associate at the Commission, for a
pointed critique of this study.
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decision; and lengthening the period under study to more fully
capture the mandatory Guidelines era. Generally, their findings
indicated that racial disparities were equal or less than those
observed in previous periods, with the one exception that some
nonwhites’ rate of incarceration increased after Gall relative to
Whites (Ulmer et al. 2011a,b). Moreover, they found that “unwar-
ranted” disparities in the post-Booker period continue to be, in large
part, a product of prosecutorial behavior, and that any changes
brought about by the legal rulings “defy easy characterization into
a convenient narrative” (Ulmer & Light 2011: 339; see also, Hofer
2007, 2011).

Rehavi and Starr (2012) conducted a set of analyses designed to
address the shortcomings of looking for “unwarranted” disparities
only at the final stage of the criminal justice process, as a large share
of variation can result from charging decisions and early-stage plea
negotiations. The researchers used data from multiple stages of
process to examine how Booker impacted both charging and sen-
tencing, finding that observed post-Booker racial disparities are
largely due to prosecutorial behavior. Specifically, directly following
Booker, prosecutors were more likely to lodge charges subject to
mandatory minimums, but only against black defendants, thereby
increasing the charging stage racial disparity. Over time, prosecu-
tors began to file more mandatory minimum charges against
whites. They did find that judicial departures increased after
Booker, but equally for blacks and whites.

Fischman and Schanzenbach (2012) more directly tested the
emergence of observed racial disparities in sentence outcomes over
time, also finding that increased sentence disparity between blacks
and whites is largely due to prosecutors’ use of mandatory
minimum statutes. Specifically, disparities emerge as judges bump
up against those minimums in sentencing, especially in the post-
Booker period. Their findings “suggest that judicial discretion does
not contribute to, and may in fact mitigate, racial disparities in
Guidelines sentencing” (Fischman & Schanzenbach 2012: 761).
Finally, in terms of between-district variations, including whether
Booker has increased racial disparities, Farrell and Ward’s (2011)
work suggests that analyses attempting to isolate the impact of
formal legal change are complicated by other co-occurring changes
to the federal system. In particular, the demographic diversity of
federal courtroom workgroups decreased post-Booker, which, as
they have shown, impacts rates of racial disparity in sentence out-
comes (Ward et al. 2009).

Both Rehavi and Starr (2012) and Fischman and Schanzenbach
(2012) zero in on an important contextual consideration as to how
cases are settled in the post-Booker era, which is that the mandatory
minimums enacted by Congress in the 1980s and 1990s are left
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untouched by the legal decisions. In cases subject to mandatory
minimum sentences, the influence of the Booker line of cases is
limited to the instance when the Guidelines sentence is lengthier
than the statutory minimum, and its extent of influence stops at
that minimum. In cases where the mandatory minimum is higher
than the Guidelines sentence, Booker et al. should have no influence
at all. Yet our understanding of how cases are resolved in trial-level
courts would predict that when one constitutive element of sen-
tencing is changed (i.e., the Guidelines), all elements of sentencing
will be affected, and the rules of bargaining will holistically change
such that mandatory minimum cases could inhere new meaning.
Thus, it may be that U.S. attorneys elect to seek mandatory mini-
mums in more eligible cases in the post-Booker era as a way to
mitigate the uncertainties of judicial sentencing under the new
“advisory” Guidelines system (Rehavi & Starr 2012). Additionally,
“going rates” for mandatory minimum cases may well be reduced if
increased judicial power to sentence outside of the Guidelines
range drives down sentences in Guidelines cases.

As we delineate later, this study is designed to further unpack
these complexities of the federal sentencing system as it undergoes
policy transformation. We examine whether, and in what ways,
the two sentencing tracks—advisory Guidelines and mandatory
minimums—which are both applicable in the majority of drug
trafficking cases, interact as legal mandates change over time. We
also seek to assess, more generally, how districts sentence over time
in response to changes to the formal rules of sentencing. Our
conceptualization of sentencing in this project is derived from
Ulmer’s (2012: 8) characterization of sentencing events as: “joint
acts produced by the discretion and interactions of judges, pros-
ecutors, defense attorneys, and sometimes probation officers [that
are] . . . embedded in (and maintain or change) local court com-
munities, which are in turn embedded in local socio-cultural
contexts.” Therefore, we are not focused solely on measuring
individual-level disparities in outcomes; rather, our questions
aimed to look at sentencing more holistically to examine the trans-
lation processes of policy to practice by local court communities
over time.

The Study

Methods and Data

We analyzed USSC sentence outcome data, supplemented with
district- and state-level variables, to assess sentence outcome varia-
tion nationally, by district, for drug trafficking offenses subject to
section 2D1 of the Guidelines, for the years 1993–2009. We ask a set
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of research questions, delineated later, about the quality, variation,
and extent of sentencing change over time:

1. To what degree do within-district sentencing patterns demon-
strate stability across different policy periods, indicating the
influence of local court norms?

2. How much do organizational factors explain district-level vari-
ance in sentencing? Do districts that handle large numbers of
drug trafficking cases demonstrate less variation over time
compared with districts that handle relatively fewer drug
cases? Do districts with relatively heavier criminal caseload
pressure demonstrate less variation across all time periods than
those districts with lighter caseload pressure? Do districts char-
acterized by high proportions of mandatory minimum drug
cases differ from those districts with low percentages of man-
datory minimum cases?

3. Have federal sentences in drug trafficking cases increasingly
varied from the Guidelines sentence recommendations in the
post-Booker periods? If so, are the increases significantly greater
for cases that are not subject to mandatory minimums than for
those that are subject to them? Or are sentence outcomes rela-
tively stable across time, but the mechanisms for getting to those
outcomes changing in response to policy reforms?

We obtained the Defendants Sentenced Under the Sentencing
Reform Act data from the USSC from years 1993–2009. These data
include information on individual defendants, including demo-
graphics, offense and criminal history categories, case characteris-
tics, and final sentence outcome. Drug trafficking cases were
identified using the sentencing guideline offense, which provided
us with a sample of N = 280,954. Because we were most interested
in variation in federal districts, we modeled the cases nested in the
89 federal districts.4 We merged these data with federal district-
level indicators from the Federal Court Management Statistics
website, and supplemented them with state level demographic data
from the U.S. Census Bureau, crime data from the Uniform Crime
Report, and treatment admissions data from Treatment Episode
Database.

We examined three measures of adjudication behavior,
described later, to get a fuller picture of how sentencing works in
practice over time, across policies, and as a function of district, and
to minimize the risks associated with comparing outcomes only,

4 We excluded Guam, the Mariana Islands, the United States Virgin Islands, Puerto
Rico, and the District of Columbia. While we would have preferred to use the subunit of
division (of which there can be three or more per district) for our level 2 unit of analysis,
the USSC does not code by division.
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under different sentencing structures. As Piehl and Bushway (2007)
have empirically demonstrated, outcome data under highly struc-
tured presumptive sentencing systems—like under the pre-Booker
Guidelines—reflect less disparity than actually exists because the
“charge bargaining” processes, which are especially likely to be
used, occur fully outside of the formal court. They advise caution in
comparing disparities among different kinds of sentencing schemes
because researchers should “expect to find less measured disparity
in studies of highly structured systems with conviction data than in
more loosely structured systems even if both systems contain similar
amounts of total disparity” (Piehl & Bushway 2007: 122; see also
Savelsberg 1992).

We first examined mean final prison sentence length in months,
transformed by taking the natural log to reduce skew.5 The mean
sentence length for drug trafficking across the cases in our sample
was just over 80 months. Because we were interested in observing
how sentencing may have changed with respect to adherence to
the Guidelines, we also modeled the percentage sentence difference
between the guideline minimum sentence and the actual sentence.
The Guideline minimum accounts for the conviction and all other
“specific offense characteristics”; criminal history; enhancements
for weapons, priors, and other aggravators; and minimal role
and acceptance of responsibility mitigators, as calculated in the
presentence report. Because the difference between the Guideline
minimum sentence and actual sentence had a very large number of
0 values (indicating that the actual sentences were at the Guideline
minimum calculated by probation) but ranged from −470 to 470,
we recoded this difference as a percentage of the actual sentence to
the guideline minimum sentence. Thus, a value of 100 meant that
the guideline minimum sentence and the actual sentence were the
same (i.e., the actual sentence was 100 percent of the guideline
minimum), values less than 100 indicated a smaller actual sentence
compared with the guideline minimum sentence, and values
greater than 100 represented defendants sentenced for longer
periods of time than the guideline minimum sentence. We also
captured relative variance from the Guideline minimum in this
manner because using a raw difference score distorts the substan-
tive value of a given deviation. Put simply, a 10-month departure is
a much more significant reduction when the Guideline minimum is
30 months rather than 130 months. On average, drug-trafficking

5 Per USSC’s method, we recoded life sentences to 470 months. Additionally, we
excluded probation, which was coded as “0” for prison time. Drug trafficking cases that
resulted in probation alone were less than 5 percent of all sentences.
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defendants were sentenced to approximately 85 percent of the
guideline minimum sentence length across the entire time period.6

Finally, we looked at mandatory minimum eligibility as a
dichotomous outcome. Eligible cases included those in which,
after conviction, the defendant was exposed to a mandatory
minimum sentence. At that stage, as noted earlier, there are
essentially two modes for relief from the mandatory minimum
sentence. First, drug defendants with little or no criminal history
who did not use weapons or violence may be granted the “safety
valve,” which reduces the offense level by 2 points and releases
the defendant from the statutory minimum. The 2-point reduc-
tion is calculated into the final guideline minimum by pretrial
probation, so does not measure as a deviation from presumptive
sentence, but any further reduction below that would be captured
as a deviation. The other mechanism for relief are government-
sponsored motions, which are primarily comprised of 5 K1.1
motions for substantial assistance. These are granted after the
Guidelines minimum has been calculated, so are measurable as a
deviation from the Guidelines minimum. Importantly, 68 percent
of drug trafficking cases faced mandatory minimum sentences at
the sentencing stage and nearly one-third of those cases received
substantial assistance reductions.

For our “time” questions, our independent variables of inter-
est are the two time periods following the Booker case, on January
11, 2005, and the Gall and Kimbrough cases, on December 9, 2007.
We also included time periods for pre-Koon (before June 1996),
Koon (from June 1996–February 2003), and the PROTECT Act
(March 2003–December 2004), as each of these periods represent
distinct policy mandates related to federal sentencing. The pre-
Koon period was characterized by increasing restrictions on
judicial sentencing discretion, some of which was restored as a
result of Koon v. United States (1996), establishing a more deferen-
tial standard of appellate review in departure cases. Congress
responded to the subsequent perceived rise in percentage of sen-
tencing departures by statutorily revising the standard of review
in an amendment to the 2003 PROTECT Act (see Ulmer et al.
2011a, for a fuller discussion of this periodization). Consequently,
the PROTECT Act period was the most restrictive on sentencing
judges in the Guidelines era. The time period variables were

6 The percentage of sentence difference is fairly skewed with many low values. We ran
two alternative models, one by natural logging the outcome, and the other by running a
count (negative binomial regression) model. However, the results were similar to the
original models, so we present these results for ease of interpretation. We do want to raise
caution regarding violating the assumption of normal distribution of errors, however.
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coded as dummy variables with the PROTECT period excluded
as a reference category.7

We also included a number of individual case variables. In
the sentence length and mandatory minimum models, we included
recommended Guidelines sentence, measured as the guideline
minimum. In the sentence length and sentence difference models,
we included whether a mandatory minimum applied, as well as
safety valve application. In all three sets of models, we included the
defendant’s criminal history category,8 as well as the application of
substantial assistance and other downward departures (coded as
dummy variables). About 27 percent of drug trafficking cases in the
total sample had substantial assistance departures, and 8 percent
had other downward departures. In theory, some cases could have
both substantial assistance and other types of departures, although
this occurred in very few cases. Because sentences vary substantially
by drug, we controlled for primary drug of crack cocaine, powder
cocaine, heroin, marijuana, methamphetamine, and other drugs.
These were modeled as a series of dummy variables, with crack
cocaine excluded as a reference category. Finally, we included
limited defendants’ demographic information: gender, race/
ethnicity (coded as dummy variables with white as the reference
category), citizenship status, age, whether the defendant was a high
school graduate, and number of children.

We expected districts to respond differently based on local
caseload and organizational factors so we included these measures
in our models. The criminal caseload size, adapted from Ulmer
et al. (2010), is measured by the number (in hundreds) of criminal
case filings per judgeship, in a year, and the district’s relative
efficiency was captured by the median time to disposition in
months. To see whether and how case composition impacted sen-
tencing, we included percentage of trafficking cases out of overall
caseload. We aggregated individual case factors into districts by

7 We also estimated alternative models that captured time in smaller units to see
whether changes in sentencing patterns occurred more gradually. We estimated one model
with dummy variables for month and year of sentence, and one model with year only. We
conducted a likelihood ratio test with the month and year nested models by excluding
months and years of the PROTECT Act, and then compared it with a model with our time
period dummy variables. While the month and year models indicated a better fit statisti-
cally, the substantive results were nearly identical to the time period models. We were
unable to conduct a nested test on the year-specific models, as we coded the time periods
to the month and year of the policy changes, and many of the cases occurred midyear. The
yearly models also appeared to follow a very similar pattern to the larger policy time
periods. Thus, we ultimately decided to retain the larger time period models for the sake
of parsimony.

8 Although criminal history is used to calculate Guideline minimum, we were inter-
ested in additional effects above and beyond this. According to the variance inflation factor,
collinearity was not an issue.
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year, including percentage of non-U.S. citizen defendants,9 percent
drug trafficking cases out of the total caseload, and percent of
primary drug for trafficking cases (with crack cocaine as the refer-
ence category). We also included district-level measures of case
processing, including percentage of substantial assistance, percent-
age of other downward departure, percentage of mandatory
minimum eligible cases, and percentage of safety valve applied. We
excluded these latter two measures in the mandatory minimum
models.

Our state-level control variables included the drug arrest rate
per 1,000 population, drug treatment admission rate per 1,000
from the Treatment Episode Data Set, the violent crime rate per
100,000 from the Uniform Crime Reports, and geographic region.
Finally, we expected demographic contextual effects on sentencing
practices, so controlled for percent in poverty, density of people (in
hundreds per square mile), and percentage of black population.
See Table 1 later for uncentered summary statistics of our key
variables of interest.10

Before estimating the full models, we first calculated the
intraclass correlation (ICC) to examine: (1) the variation in
sentence length, percentage difference between the guideline
minimum and actual sentence length, and use of mandatory mini-
mums in individual cases versus between districts; and (2) the
variation between mean sentence length, mean percentage differ-
ence between the guideline minimum and actual sentence length,
and application of mandatory minimums over time within individual
cases in districts versus the variation among districts. To do this, we
ran an unconditional model of individual cases nested in districts,
and then a second model of mean sentence length, percentage
difference in sentence, and application of mandatory minimums
per year in a district.

To address our research questions on variations in sentencing
practices post-Booker and Kimbrough/Gall, as well as among districts
with high, medium, and low proportions of drug cases, and high,
medium, and low volumes of cases (measured as cases per judge-
ship in a district), we then divided the sample by each of these
criteria and ran a series of empty models at the case and district
level. This enabled us to compare variation in sentencing prac-
tices among groups based on case or district characteristics.

9 We controlled for this at the district level because of the highly uneven distribution
of immigration cases. In districts with the highest concentration of noncitizen cases, espe-
cially on the Southwestern border, drug “fast-track” programs are sometimes used, which
are not available in other districts.

10 A full table of variables is available in the online version of this article provided by
Wiley.
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Groups for high, medium, and low proportions of drug cases
were split according to one standard deviation or greater above,
1 standard deviation within, and 1 standard deviation or lower
than the mean.

Calculating the ICC for the sentence length, sentence differ-
ence, and mandatory minimum outcomes gave us the proportions
of variation at the district level. The ICC is calculated as the pro-
portion of variance at the district level over the total variance
(Rabe-Hesketh & Skrondal 2005: 438): ρ = ψ/(ψ + θ) is the equa-
tion for the sentence length and percentage of sentence difference
outcomes, where, ψ is the variance of the districts, and θ is the
variance of the individual cases. Similarly, the conditional ICC for
the dichotomous outcome of mandatory minimums in individual
cases is: ρ = ψ/(ψ + π2/3), where ψ + π2/3 is the total residual
variance.

Table 1. Descriptive Statistics of Dependent and Key Independent Variables,
fiscal years 1993–2009 (n = 280 954)

Mean s.d. Min Max

Dependent variables
Mean sentence length 81.413 77.698 0.030 470
Percent sentence difference 85.474 64.494 0.219 16,000
Mandatory minimum eligible 0.677 0.467 0 1

Individual level predictors
Pre-Koon 0.162 0.368 0 1
Koon 0.361 0.480 0 1
PROTECT Act 0.119 0.323 0 1
Booker 0.221 0.415 0 1
Kimbrough/Gall 0.137 0.344 0 1
Female 0.116 0.320 0 1
Race/ethnicity: white 0.249 0.432 0 1
Race/ethnicity: black 0.316 0.465 0 1
Race/ethnicity: Latino/Hispanic 0.412 0.492 0 1
Non-U.S. citizen 0.298 0.458 0 1
Crack cocaine 0.233 0.422 0 1
Powder cocaine 0.248 0.432 0 1
Heroin 0.076 0.264 0 1
Marijuana 0.258 0.438 0 1
Methamphetamine 0.154 0.360 0 1
Substantial assistance 0.273 0.445 0 1
Safety valve applied 0.317 0.465 0 1

District- and state-level predictors
Percent non-U.S. citizens 32.211 22.366 0 87.076
Percent trafficking cases 39.642 11.051 8.700 75.627
Filings per judgeship rate 1.317 1.219 0.180 5.430
Median time to felony disposition 7.527 2.894 1.700 19.500
Percent substantial assistance 27.706 14.869 0 82.386
Percent mandatory minimum eligible 64.708 17.754 11.475 98.851
Percent safety valve applied 32.116 17.277 0 75.518
Region: midwest 0.175 0.38 0 1
Region: northeast 0.14 0.347 0 1
Region: south 0.499 0.5 0 1
Region: west 0.186 0.389 0 1

s.d., standard deviation.
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We then ran a series of full random effects models, with indi-
vidual cases nested in districts.11 The general equation for the
random effects model is (Rabe-Hesketh & Skrondal 2005):
Yij = β1 + ζ1j + β2Xij + ζ2j Xij + εij for i cases in j districts, where ζ1

is a random intercept for each district, and ζ2 is the random slope
for each j district. We included random slopes for Booker and
Kimbrough/Gall time periods with unstructured covariance, because
we expected that these time periods could have differential impact
on districts’ sentencing outcomes. Because we were also interested
in differences in sentencing outcomes between “high-” and “low-”
mandatory minimum districts (based on the median mandatory
minimum eligible rate for all districts), we conducted a Chow test
to determine whether the models would be better specified as
separate “high” mandatory minimum eligible districts, and “low”
mandatory minimum eligible districts, and then specified separate
models for each.

Results

General Trends in Drug Trafficking Case Outcomes Over Time

Actual sentencing in drug trafficking cases reflects a notable
divergence from Guidelines-mandated minimum sentences across
the entire time span, suggesting that the courtroom workgroups
handling drug trafficking cases are collectively motivated to temper
the long sentences prescribed under the Guidelines and mandatory
minimum statutes. Thus, as illustrated in Figure 1, drug trafficking
cases were between two and four times more likely to be sentenced
below the Guideline minimum than above it, including within the
Guideline range, in any given year. Fewer than 1 percent of the
cases were sentenced above the Guidelines maximum, whereas
about 47 percent cases were sentenced below the minimum.
Overall, 85 percent of cases were sentenced at or below the Guide-
lines minimum, suggesting that the bottom of the range functions
more as a maximum than a minimum for those actually engaged in
federal adjudication and sentencing. This trend has been strong
and consistent throughout the period.

Across time and case type, drug trafficking cases were sentenced
to a mean total sentence that was 18 months below the Guideline
minimum. The below-presumptive sentencing has actually been the

11 In both the ICC and full HLM models, we also estimated three level full models,
with cases nested in districts, nested in states, but found that results were substantially or
virtually identical, so present the two-level models only. This is partially because the
boundaries of more than half (26) of the states are one in the same as the districts; otherwise
a given state has two to four districts within it.
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greatest in mandatory minimum cases. On average, final sentences
in mandatory minimum cases are about 83 percent of the Guideline
minimum, while nonmandatory minimum cases are sentenced at
about 92 percent of the Guideline minimum (see Figure 2).

The ICCs and Sentencing Patterns Over Time and Across Districts

We first compare the variance components and the ICCs for
individual cases nested in districts, and then compare the aggre-
gated mean sentence length, mean sentence difference, and yearly
proportion of mandatory minimums for each district nested in
districts. As reflected in Table 2, when comparing logged sentence
length for individual cases within districts versus among districts,
only 11.2 percent of the variance is among districts. We then
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Figure 1. Drug Trafficking Sentences Relative to the Guideline Minimum.
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examine the ICC for districts nested in years to observe the varia-
tion in district sentencing behaviors over time. We find that when
comparing the mean logged sentence length of districts over the
years, nearly 80 percent of the variance is among districts. In other
words, while there is still more variation in sentence length among
individual cases than districts generally, there is far greater varia-
tion in mean sentence length between districts than within districts
over time.

This general pattern holds for the percentage of sentence dif-
ference and the use of mandatory minimums. For individual case
outcomes, the small ICC for both percentage of sentence difference
and mandatory minimums suggest that the variance occurs pre-
dominantly at the individual case level compared with the district.
When examining the ICC for mean percentage of sentence differ-
ence and the proportion of mandatory minimums in districts over
time, although, the proportion of variance at the level is about
68 percent, for mean percentage of sentence difference and
72 percent for proportion mandatory minimum. This suggests that
there are considerable between-district differences as well as rela-
tive stability within districts over time in caseload characteristics,
adjudication norms, and the metrics of sentence discounts and
“going rates.”

To examine the relative stability of sentencing practices across
the distinct periods of sentencing policy, we ran empty models with

Table 2. Unconditional Sentence Length (ln), Sentence Difference, and
Drug Mandatory Minimum Models

Individual Case Outcomes
(n = 280,954)

Mean or Proportion Cases
in a Year by District

(n = 1,414)

Estimate s.e. Estimate s.e.

Sentence length
Intercept: β1 4.126*** (0.034) 4.126*** (0.034)

Random effects
District: √Ψ2 0.320*** (0.024) 0.321*** (0.032)
Individual: √θ 0.902*** (0.001) 0.161*** (0.010)
District ICC: ρ2 0.112 0.799

Sentence difference
Fixed effects

Intercept: β1 86.049*** (0.896) 85.677*** −0.911
Random effects

District: √Ψ2 8.302*** (0.648) 8.548*** −0.696
Individual: √θ 63.939*** (0.085) 5.917*** −0.439
District ICC: ρ2 0.017 0.676

Mandatory minimum
Fixed effects

Intercept: β1 0.941*** (0.068) 0.704*** (0.014)
Random effects

District: √Ψ2 0.636*** (0.048) 0.128*** (0.010)
Individual: √θ 0.080*** (0.005)

District ICC: ρ2 0.089 0.719

***p < 0.001; **p < 0.01; *p < 0.05. ICC, intraclass correlation; s.e., standard error.
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individual cases nested in districts for each time period, and com-
pared the ICCs.12 The proportion of variance in all sentence length
outcomes among districts remains fairly stable across the periods,
ranging from 11.0 to 14.2 percent for sentence length, and 12.0 to
14.9 percent for mandatory minimums. Variation still predomi-
nantly occurs at the individual case level for all outcomes in all
time periods, and interdistrict variation in sentencing patterns do
not increase post-Booker. We also ran empty models with individual
cases nested in districts to examine whether caseload characteristics
contributed to those patterns of stability. Results indicate that dis-
tricts with relatively high numbers of trafficking cases have higher
proportions of variance explained in sentence length and in use of
mandatory minimums among districts compared with districts
with fewer such cases. Districts with large caseloads per judge also
appear more stable, in that about 21 percent of the sentence length
variance is explained for high-volume districts, compared with
about 10 percent for medium- and low-volume districts.

Policy Period, Case Factors, and Contextual Factors:
Predicting Outcomes

In a series of full models, we specified three distinct outcome
variables that might be expected to change over time in districts in
response to sentencing policy reforms. Our first dependent vari-
able is logged sentence length; the second is percentage of sentence
difference; and the third is the dichotomous mandatory minimum
variable. In the sentence length and sentence difference Hierarchi-
cal Linear Models (HLMs), the first model includes individual
predictors only, the second model includes district and state pre-
dictors, and the third model incorporates random slopes for the
Booker and Kimbrough time periods. Models 4 and 5 were estimated
separately based on districts with high and low rates of mandatory
minimum eligibility.13 For all outcomes, the significant random
effects for both Booker and Kimbrough indicate that both the inter-
cept and slope varies across districts during these time periods,
suggesting a diversity of sentencing practices among districts.

Regarding our findings on sentence length, prison terms were
slightly longer during the PROTECT Act period than during any of

12 Tables illustrating the remaining ICC results are in the online version of this article
provided by Wiley.

13 High-mandatory minimum districts are defined as above the mean, and low-
mandatory minimum districts are below the mean. For both sets of models (sentence length
and sentence difference), we conducted Chow tests by dividing our sample into “high”
mandatory minimum cases and “low-” mandatory minimum districts. The joint significance
test indicated that the effects are jointly different for high versus low-mandatory minimum
districts, so we split the samples and estimated two separate models.
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the other policy periods, as illustrated in Table 3.14 In comparison
with the PROTECT Act, the mean sentence lengths in the Pre-Koon,
Koon, and Booker periods were generally about 4–5 percent shorter,
and sentences in the Kimbrough time period were about 8–9 percent
shorter across districts. Results indicate that both the West and the
Northeast sentence more leniently than the South with that effect
most consistent for districts in the Northeast. Sentences in North-
east districts were 9 percent shorter than those in the South (using
Model 3), all else equal.

Black and especially Latino drug defendants were sentenced
more harshly than white defendants across time periods. Not sur-
prisingly, drug type matters, where all drugs except methamphet-
amine predicted significantly shorter sentences compared with
crack cocaine. Drug mandatory minimum eligible cases resulted in
significantly longer sentences (by about 50 percent), and safety
valve cases received significantly shorter sentences. Districts with
more case filings per judgeship resulted in shorter sentences, sug-
gesting that busier courts may effectively lower the “going rate” for
sentences. Specifically, for an increase in 100 filings per judgeship,
sentence lengths decreased about 3.5 percent.

The separate models for high and low mandatory minimums
reveal substantial differences. Districts with high mandatory
minimum have substantially longer sentences (about 74.23 months)
than low-mandatory minimum districts (about 38.24 months).
Interesting time period and regional patterns emerge as well. In
the Pre-Koon and Koon eras, both high and low-mandatory
minimum districts had similarly shorter sentences compared with
the PROTECT Act, suggesting that the presumptive Guidelines
system functioned as a brake on sentence floors in a similar manner
to mandatory minimums. However, in the post-Booker time periods,
the low-mandatory minimum districts evidenced greater decreases
in predicted sentence length compared with the high-mandatory
minimum districts. Specifically, sentences in high-mandatory
minimum districts were 3 percent shorter during the Booker period,
and 7 percent shorter in the Kimbrough/Gall period relative to
PROTECT Act sentences, while sentences in low-mandatory
minimum districts were 7.0 and 9.7 percent shorter in the same
respective time periods.

High-mandatory minimum districts also produced more sig-
nificant sentence length variance as a result of “extralegal” factors
than did low mandatory districts. For instance, region mattered in
the high-mandatory minimum districts only, in that sentences in

14 The HLM tables here do not include all control variables; full tables are available in
the online version of this article provided by Wiley.

432 Legal Change and Sentencing Norms

https://doi.org/10.1111/lasr.12070 Published online by Cambridge University Press

https://doi.org/10.1111/lasr.12070


Ta
bl

e
3.

H
L

M
R

es
ul

ts
w

ith
K

ey
V

ar
ia

bl
es

fo
r

To
ta

lS
en

te
nc

e
L

en
gt

h
(ln

)
(n

=
28

0
95

4)

M
od

el
1

M
od

el
2

M
od

el
3

M
od

el
4:

H
ig

h-
M

an
da

to
ry

M
in

.D
is

tr
ic

ts
M

od
el

5:
L

ow
-M

an
da

to
ry

M
in

.D
is

tr
ic

ts

B
et

a
s.

e.
B

et
a

s.
e.

B
et

a
s.

e.
B

et
a

s.
e.

B
et

a
s.

e.

In
di

vi
du

al
le

ve
l

Pr
e-

K
oo

n
−

0.
03

7*
**

(0
.0

04
)

−
0.

04
6*

**
(0

.0
06

)
−

0.
04

3*
**

(0
.0

06
)

−
0.

04
0*

**
(0

.0
09

)
−

0.
04

0*
**

(0
.0

09
)

K
oo

n
−

0.
04

2*
**

(0
.0

03
)

−
0.

03
6*

**
(0

.0
04

)
−

0.
02

9*
**

(0
.0

04
)

−
0.

02
8*

**
(0

.0
06

)
−

0.
03

0*
**

(0
.0

06
)

B
oo

ke
r

−
0.

04
8*

**
(0

.0
04

)
−

0.
04

5*
**

(0
.0

04
)

−
0.

05
2*

**
(0

.0
11

)
−

0.
03

1*
*

(0
.0

09
)

−
0.

06
9*

**
(0

.0
18

)
K

im
br

ou
gh

/G
al

l
−

0.
08

7*
**

(0
.0

04
)

−
0.

08
2*

**
(0

.0
05

)
−

0.
09

3*
**

(0
.0

13
)

−
0.

07
0*

**
(0

.0
11

)
−

0.
09

7*
**

(0
.0

24
)

Fe
m

al
e

−
0.

17
6*

**
(0

.0
03

)
−

0.
17

5*
**

(0
.0

03
)

−
0.

17
7*

**
(0

.0
03

)
−

0.
19

6*
**

(0
.0

04
)

−
0.

15
4*

**
(0

.0
05

)
B

la
ck

0.
02

2*
**

(0
.0

03
)

0.
02

2*
**

(0
.0

03
)

0.
02

1*
**

(0
.0

03
)

0.
04

6*
**

(0
.0

04
)

−
0.

00
3

(0
.0

06
)

L
at

in
o/

H
is

pa
ni

c
0.

04
9*

**
(0

.0
03

)
0.

04
9*

**
(0

.0
03

)
0.

04
7*

**
(0

.0
03

)
0.

06
7*

**
(0

.0
05

)
0.

03
1*

**
(0

.0
05

)
O

th
er

ra
ce

/e
th

ni
ci

ty
:

0.
03

3*
**

(0
.0

07
)

0.
03

1*
**

(0
.0

07
)

0.
02

8*
**

(0
.0

07
)

0.
02

1*
(0

.0
09

)
0.

02
2

(0
.0

11
)

N
on

-U
.S

.c
iti

ze
n

0.
04

2*
**

(0
.0

03
)

0.
04

1*
**

(0
.0

03
)

0.
04

1*
**

(0
.0

03
)

0.
07

3*
**

(0
.0

04
)

0.
02

4*
**

(0
.0

04
)

Po
w

de
r

co
ca

in
e

−
0.

01
3*

**
(0

.0
03

)
−

0.
01

4*
**

(0
.0

03
)

−
0.

01
4*

**
(0

.0
03

)
−

0.
03

1*
**

(0
.0

04
)

−
0.

00
8

(0
.0

06
)

H
er

oi
n

−
0.

01
4*

*
(0

.0
05

)
−

0.
01

9*
**

(0
.0

05
)

−
0.

01
9*

**
(0

.0
05

)
−

0.
04

2*
**

(0
.0

06
)

−
0.

00
2

(0
.0

08
)

M
ar

iju
an

a
−

0.
30

4*
**

(0
.0

04
)

−
0.

29
7*

**
(0

.0
04

)
−

0.
29

8*
**

(0
.0

04
)

−
0.

24
0*

**
(0

.0
05

)
−

0.
29

9*
**

(0
.0

06
)

M
et

ha
m

ph
et

am
in

e
0.

09
3*

**
(0

.0
04

)
0.

08
4*

**
(0

.0
04

)
0.

08
3*

**
(0

.0
04

)
0.

06
5*

**
(0

.0
05

)
0.

09
2*

**
(0

.0
07

)
Pr

es
um

pt
iv

e
se

nt
en

ce
0.

00
6*

**
(0

.0
00

)
0.

00
6*

**
(0

.0
00

)
0.

00
6*

**
(0

.0
00

)
0.

00
6*

**
(0

.0
00

)
0.

00
7*

**
(0

.0
00

)
Su

bs
ta

nt
ia

la
ss

is
ta

nc
e

−
0.

58
8*

**
(0

.0
02

)
−

0.
59

**
*

(0
.0

02
)

−
0.

59
**

*
(0

.0
02

)
−

0.
61

1*
**

(0
.0

03
)

−
0.

57
**

*
(0

.0
04

)
O

th
er

do
w

nw
ar

d
de

pa
rt

ur
e

−
0.

35
3*

**
(0

.0
04

)
−

0.
34

7*
**

(0
.0

04
)

−
0.

34
9*

**
(0

.0
04

)
−

0.
31

4*
**

(0
.0

06
)

−
0.

35
4*

**
(0

.0
05

)
M

an
da

to
ry

m
in

im
um

el
ig

ib
le

0.
49

0*
**

(0
.0

03
)

0.
48

8*
**

(0
.0

03
)

0.
48

9*
**

(0
.0

03
)

0.
43

0*
**

(0
.0

04
)

0.
48

9*
**

(0
.0

04
)

Sa
fe

ty
va

lv
e

ap
pl

ie
d

−
0.

23
5*

**
(0

.0
03

)
−

0.
23

4*
**

(0
.0

03
)

−
0.

23
4*

**
(0

.0
03

)
−

0.
24

1*
**

(0
.0

04
)

−
0.

21
4*

**
(0

.0
04

)
D

is
tr

ic
t-

an
d

st
at

e-
le

ve
l

Pe
rc

en
ta

ge
of

no
n-

U
.S

.c
iti

ze
ns

0.
00

0
(0

.0
00

)
−

0.
00

1*
(0

.0
00

)
0.

00
0

(0
.0

00
)

−
0.

00
1*

*
(0

.0
00

)
Pe

rc
en

ta
ge

of
tr

af
fic

ki
ng

ca
se

s
0.

00
0*

(0
.0

00
)

0.
00

0
(0

.0
00

)
0.

00
0

(0
.0

00
)

0.
00

0
(0

.0
00

)
Fi

lin
gs

pe
r

ju
dg

es
hi

p
ra

te
−

0.
01

9*
**

(0
.0

03
)

−
0.

03
5*

**
(0

.0
03

)
−

0.
00

3
(0

.0
09

)
−

0.
02

1*
**

(0
.0

04
)

M
ed

ia
n

tim
e

to
fe

lo
ny

di
sp

os
iti

on
−

0.
00

6*
**

(0
.0

01
)

−
0.

00
1

(0
.0

01
)

−
0.

00
3*

(0
.0

01
)

0.
00

0
(0

.0
02

)
Pe

rc
en

ta
ge

of
su

bs
ta

nt
ia

la
ss

is
ta

nc
e

0.
00

1*
**

(0
.0

00
)

0.
00

0
(0

.0
00

)
−

0.
00

1*
(0

.0
00

)
0.

00
1*

(0
.0

00
)

Pe
rc

en
ta

ge
of

ot
he

r
do

w
nw

ar
d

de
pa

rt
ur

e
0.

00
0

(0
.0

00
)

−
0.

00
2*

**
(0

.0
00

)
0.

00
0

(0
.0

01
)

−
0.

00
2*

**
(0

.0
00

)
Pe

rc
en

ta
ge

of
m

an
da

to
ry

m
in

im
um

el
ig

ib
le

0.
00

0
(0

.0
00

)
0.

00
0*

*
(0

.0
00

)
R

eg
io

n:
m

id
w

es
t

−
0.

02
9

(0
.0

28
)

0.
01

4
(0

.0
30

)
0.

01
6

(0
.0

29
)

−
0.

00
5

(0
.0

28
)

−
0.

00
3

(0
.0

42
)

R
eg

io
n:

no
rt

he
as

t
−

0.
19

**
*

(0
.0

31
)

−
0.

13
6*

**
(0

.0
39

)
−

0.
09

8*
(0

.0
39

)
−

0.
16

7*
**

(0
.0

42
)

−
0.

08
4

(0
.0

57
)

R
eg

io
n:

w
es

t
−

0.
15

5*
**

(0
.0

29
)

−
0.

08
1*

(0
.0

35
)

−
0.

05
0

(0
.0

34
)

−
0.

10
4*

*
(0

.0
35

)
−

0.
03

1
(0

.0
47

)
In

te
rc

ep
t

3.
32

6*
**

(0
.0

17
)

3.
24

5*
**

(0
.0

20
)

3.
23

7*
**

(0
.0

20
)

3.
44

**
*

(0
.0

23
)

3.
10

5*
**

(0
.0

29
)

R
an

do
m

ef
fe

ct
s

Po
st

-B
oo

ke
r

s.
d.

Ψ
33

0.
09

1*
**

(0
.0

08
)

0.
05

4*
**

(0
.0

07
)

0.
11

5*
**

(0
.0

17
)

Po
st

-K
im

br
ou

gh
s.

d.
Ψ

22
0.

11
1*

**
(0

.0
10

)
0.

06
9*

**
(0

.0
08

)
0.

14
9*

**
(0

.0
19

)
C

on
st

an
t

s.
d.

Ψ
11

0.
09

9*
**

(0
.0

08
)

0.
09

3*
**

(0
.0

08
)

0.
08

9*
**

(0
.0

07
)

0.
07

3*
**

(0
.0

07
)

0.
11

1*
**

(0
.0

11
)

ρ3
2

.9
06

**
*

(0
.2

72
)

.7
61

**
*

(0
.0

86
)

.0
95

3*
**

(0
.0

46
)

ρ3
1

−
0.

04
1

(0
.1

26
)

−
0.

08
0

(0
.1

64
)

−
0.

03
1

(0
.1

21
)

ρ2
1

−
0.

00
4

(0
.1

26
)

0.
03

3
(0

.1
66

)
−

0.
06

2
—

In
di

vi
du

al
le

ve
ls

.d
.θ

0.
52

1*
**

(0
.0

01
)

0.
52

0*
**

(0
.0

01
)

0.
51

9*
**

(0
.0

01
)

0.
49

2*
**

(0
.0

01
)

0.
53

6*
**

(0
.0

01
)

**
*p

<
0.

00
1;

**
p

<
0.

01
;

*p
<

0.
05

.
s.

e.
,s

ta
nd

ar
d

er
ro

r;
s.

d.
,s

ta
nd

ar
d

er
ro

r.

Lynch & Omori 433

https://doi.org/10.1111/lasr.12070 Published online by Cambridge University Press

https://doi.org/10.1111/lasr.12070


the Northeast and West both had shorter sentences (by 16.7 and
10.4 percent, respectively) than those in the South, all else equal.
Black defendants received longer sentences (by 4.6 percent) than
white defendants in high-mandatory minimum districts, whereas
black and white sentence lengths did not significantly differ in the
low mandatory districts. Latinos in both high- and low-mandatory
minimum districts received longer sentences, although that differ-
ence was more than twice as large in the high-mandatory minimum
districts compared with low mandatory districts (6.7 versus
3.1 percent).

In terms of district-level predictors, the high-mandatory
minimum districts are more likely to employ substantial assistance
as a device for sentence reduction, whereas low mandatory districts
were more likely to use other forms of departures to reduce sen-
tences. On average, over 30 percent of cases in high-mandatory
minimum districts used substantial assistance reductions, com-
pared with about 24 percent in low-mandatory minimum districts.
Other downward departures are used in 13.4 percent of cases in
low-mandatory minimum districts, but only 4.7 percent in high-
mandatory minimum districts. In low-mandatory minimum dis-
tricts, busier districts with more filings per judgeship also predict
shorter sentences.

The percentage of sentence difference models, which represent
a measure of deviation from the Guidelines minimum sentence,
are presented Table 4. Consistent with the sentence length models,
cases were sentenced to a smaller percentage of the guideline
minimum in all the time periods both before and after PROTECT
Act. Sentences in the Pre-Koon period were about 2–5 percentage
points further below the guideline minimum sentence compared
with PROTECT Act sentences, 1–2 percent lower during the
Koon period, and about 3.5–6.0 percent lower in the Booker and
Kimbrough periods.

Overall, black, Latino, and “other” racial groups were sen-
tenced 1–3 percentage points closer to the guideline minimum
compared with White defendants. In substantial assistance cases,
the mean sentence was 46 percentage points below the guideline
minimum. The effect of other downward departures was smaller,
but still substantial at over 30 percent below the minimum. Districts
with higher percentages of non-U.S. citizens, and longer median
times to felony disposition resulted in cases being sentenced to a
smaller percentage of the guideline minimum.

As in the sentence length models, the “high-” and “low-” man-
datory minimum districts differed from each other in several ways.
While in both high and low-mandatory minimum districts, sen-
tences were a smaller percentage of the guideline minimum in all
periods compared with the PROTECT Act period, low-mandatory
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minimum districts indicate even smaller percentages of the guide-
line minimum in the last two time periods. In the Booker time
period, cases in “high-mandatory minimum” districts were 1.8 per-
centage points lower relative to the PROTECT Act period, com-
pared with 5.7 percentage points lower for “low-mandatory
minimum” districts. In the Kimbrough/Gall period, the percentage
of guideline minimum was 3.5 percentage points lower for high-
mandatory minimum districts, compared with nearly nine points
lower in low-mandatory minimum districts.

High-mandatory minimum districts again tended to produce
more variance because of “extralegal” factors than did low manda-
tory districts. Specifically, in high-mandatory minimum districts,
Black and Latino defendants were sentenced significantly closer, by
nearly 2 percentage points, to the guideline minimum sentence
compared with white defendants. These disparities are in addition
to the higher baseline guideline minimum sentences that Latino
and especially black defendants have compared with white defen-
dants; Latino defendants have guideline minimum sentences of
104.6 months, and black defendants have 146.6 months, compared
with white defendants’ mean guideline minimum sentence of
101 months. Moreover, black defendants are overrepresented in
high-mandatory minimum districts, in that they represent nearly
40 percent of cases in high-mandatory minimum districts, but just
22.6 percent in low-mandatory minimum districts. Latinos, in con-
trast, are overrepresented in low-mandatory minimum districts.
Other extralegal factors, such as being a non-U.S. citizen, also
significantly impacted the amount of deviation from the guideline
minimum in high-mandatory minimum districts, but not in the
low ones.

Finally, we modeled mandatory minimum eligibility as a
dichotomous outcome, reflected in Table 5. As we expected, man-
datory minimums are significantly more prevalent in the Koon,
Booker, and Kimbrough/Gall time periods compared with the
PROTECT Act. By the Kimbrough period, mandatory minimums
apply 25 percent more often than in the PROTECT Act period,
suggesting that prosecutorial charging behavior may be mediating
sentence outcomes, especially in the advisory Guideline periods,
through the pursuit of more mandatory minimum sentences.

Substantial assistance is strongly and positively associated with
mandatory minimums, and “other” departures are negatively
associated, providing further evidence that different mechanisms
for sentence reduction apply as a function of case type. Drug
type is a consistently strong driver of mandatory minimums,
where crack cocaine cases are far more likely to be eligible for
mandatory minimums compared with all other drugs. Busier
districts tended to have fewer mandatory minimum-eligible cases.
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Specifically, for an increase of 100 filings per judgeship, the odds
of facing a mandatory minimum decreased about 10 percent, all
else equal. Finally, districts that have fewer numbers of drug cases
tend to bring a relatively larger proportion of mandatory mini-
mums in those cases.

Discussion and Conclusion

In this study, we considered how various transformations in
federal sentencing law and policy impact “local” level practice. We
posed three main questions, and obtained findings that speak to
each. First, we asked whether there is within-district stability over
time in terms of sentencing practices and outcomes. Our ICCs
indicated that in any given year, individual case factors explain
most of the variance observed, but districts are distinguished from
each other over time, transcending the time periods. We also
observed moderate regional variation in practices, with the South
more punitive than the Northeast and West in some practices and
outcomes. These findings suggest that while the districts that make
up the federal system operate under the same formal law, the
system as a whole should not be treated as a single, unified entity
that responds lockstep to policy mandates.

We also asked whether organizational factors help explain
district-level variance in sentencing. Our analyses suggest that they
do, in that districts with proportionately larger drug trafficking
caseloads, and higher caseloads per judge, demonstrate somewhat
more consistency in outcomes than those with fewer drug cases and
smaller criminal caseloads. These factors also created downward
pressure on sentence lengths, as did the median time to case reso-
lution. Moreover, we found that districts characterized by high rates
of mandatory minimum cases differed in important ways from
districts with lower rates, beyond the significant differences in sen-
tence length. When we partitioned high- and low-mandatory
minimum districts, we found that the high-mandatory minimum
districts were where the racial and geographic disparities were
largely occurring. In particular, black defendants were especially
overrepresented in the high-mandatory minimum districts com-
pared with the low-mandatory minimum districts, and then were
over-punished relative to similar others. These findings suggest
that the greater power imbalance among actors in the system, the
greater risk to equality in case outcomes.

Our third set of questions asked whether the Booker line of cases
caused sentences to vary to a greater degree from the Guidelines
compared with the pre-Booker periods. What we found was that the
short-lived PROTECT Act period stood out as the aberrational
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sentencing period. Sentences were longer, and the gap between the
Guideline minimum and actual sentences was smaller, compared
with both before and after this period. These effects were especially
pronounced in the “low-” mandatory minimum districts. This
makes sense, given the conditions of the PROTECT Act period. It
was characterized by radically restrictive and imposing top-down
regulation, requiring significant oversight of sentences by appellate
courts (Bailey 2004). Concurrently, the local decision-making
power of U.S. attorneys was constrained at the direction of then
Attorney General John Ashcroft. District-level prosecutors were
required to obtain approval from the main Department of Justice
for a whole range of case decisions (see Baron-Evans & Stith [2012]
for details on this policy). Thus, the holistic conditions for sentenc-
ing at that period of time were distinct from the rest of the Guide-
lines era, and the conditions of the PROTECT Act are not likely to
be (nor easily) replicated, especially in light of both the Supreme
Court’s recent sentencing jurisprudence, and the Attorney Gener-
al’s current policy that returns much decisionmaking power to
district offices (Holder 2010).

We also found some support for the proposition that mecha-
nisms used to get to normative outcomes are adapted in response to
policy change. Mandatory minimum cases were more prevalent in
the Koon, Booker, and Gall periods, compared with the PROTECT
Act period. Moreover, when we compared “high” and “low” man-
datory minimum groups in our sentence length and percentage of
difference models, we find direct evidence of how the actual relief
mechanisms play a role as a function of sentencing policy. In high-
mandatory minimum districts, the percentage of substantial assis-
tance plays a significant role in final sentence length, whereas in the
low-mandatory minimum group, “other” downward departures do
more sentence reduction work.

Taken together, and consistent with Ulmer et al. (2011a,b),
Fischman and Schanzenbach (2012), and Rehavi and Starr (2012),
our findings further call into question the Sentencing Commission’s
interpretation of post-Booker sentence outcomes. We found little
evidence that judges’ recently increased freedom to sentence
outside of the Guidelines is the primary cause of any increases in
unwarranted variations in drug trafficking sentence outcomes.
Instead, we found that such problems especially emerged from how
mandatory minimums were deployed. As judges have, throughout
the entire period, been constrained from departing below manda-
tory minimums, this suggests prosecutorial behavior, including in
the application of 5 K1.1 substantial assistance motions, is a critical
source of such problems.

We also found evidence that when the balance of power is more
evenly distributed among the “workgroup” members and when
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trial-level courts are provided more autonomy to resolve cases, as
especially demonstrated in the “low-mandatory minimum” districts
post-Booker, sentencing norms are significantly less punitive than
the law-on-the-books. This is not surprising given that drug sen-
tences have been viewed by a wide swath of constituents, including
trial-level federal judges, as too punitive under the presumptive
sentencing scheme (USSC 2004). Given that the court actors who
jointly adjudicate criminal matters are privy to many more facts
relevant to the sentencing decision, it seems that the recalibration
we observe in drug sentencing is sending an important message to
policy makers that the Guidelines-prescribed sentences are on the
whole too harsh and inadequate in accounting for all relevant
sentencing factors.

From a policy standpoint, the existence of a dual system—an
advisory Guidelines system designed to account for case and defen-
dant factors while still facilitating cross-case uniformity, along with
a mandatory minimums system that by design ignores most sen-
tencing factors, and that is quite blunt and imprecise—provides
prosecutors with an additional discretionary tool that has signifi-
cant implications for sentencing outcomes. As Rehavi and Starr
(2012) have demonstrated, prosecutors’ pursuit of mandatory
minimums at the charging stage sends cases down a distinct path
for resolution, bringing with it some troubling threats to equity and
justice. It is precisely this problem that contributes to racial inequal-
ity in the federal system, and that Attorney General Holder recently
condemned when he directed district-level U.S. attorneys to
change their charging policies so that certain low-level drug defen-
dants, although eligible, will no longer be charged with offenses
that “impose draconian mandatory minimum sentences” (Holder
2013).

Reinstating constraints on the judicial sentencing process and
redistributing discretionary power back to prosecutors will neither
remedy the problem of unwarranted disparities in outcomes nor
prompt closer allegiance to the Guidelines. Rather than enacting
additional statutory minimum sentences, as has been proposed,
federal lawmakers might instead attend to the message long sent by
those adjudicating cases on the ground in district courts around the
nation, and adjust down the Guidelines to be in line with actual
outcomes. Moreover, they might revisit statutory minimums as
to their appropriateness as a sentencing tool, and even consider
mechanisms for tempering prosecutorial discretion at the multiple
decision-making stages in which they hold considerable or sole
power—case selection, charging recommendations, and recom-
mendations for substantial assistance departures—to better restore
equilibrium in the federal criminal justice work group. It is the very
nature of the prosecutor’s most wielded departure weapon,
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substantial assistance, which accounts for some of the most trou-
bling disparities as it is governed not by the relative culpability and
deservedness of the sentenced defendant, but rather on how much
information she can “give” to the prosecutor in exchange for the
reduction. Thus, it is not surprising that the most serious drug
defendants are the ones who most benefit from this form of sen-
tencing reduction (see USSC 2011, figures 8–11).

Our findings, more broadly, send a cautionary message about
the process and prospects for legal change, especially in the context
of criminal justice. Foundational to law and society is an ongoing
effort to understand the various triggers, avenues, resistances, and
mechanisms and roadblocks at work when formal law is imple-
mented, which often happens in multiple and unexpected ways.
In this case, we find that there has been consistent demonstrated
resistance to applying the most punitive federal drug laws during
the rise of the “drug war,” which may be heartening to those of us
who view that war as excessive and unjust. Nonetheless, the power
of these laws did, in the aggregate, result in dramatically more drug
cases and significantly longer sentences in the federal system (see
Sutton 2013 for a similar finding at the state level). As a result, the
underlying federal justice institutions are much more massive and
entrenched than they were prior to the Guidelines era, making
them less pliable.

Pat Carlen’s (2002: 116) notion of “carceral clawback,” which
she defines as “the power of the prison constantly to deconstruct
and successfully reconstruct the ideological conditions for its own
existence,” is instructive here. In the context of those institutions
that generate prisoners, like the federal courts under study here,
we should also expect formidable resistance to retrenchment
efforts, to the extent that they are on the horizon. Local federal
justice system actors, and the organizational units in which they
work, are deeply invested in maintaining their legitimacy, stature,
and role in the justice system, so should be expected to ideologi-
cally and operationally adapt to changing policies in order to
stave off diminution. They will do so, although in ways that
respond to local norms and logics, so maintenance techniques will
take shape in particularized ways that diverge across districts.
Ultimately, an institutional bias toward stasis should be expected
to function no matter the goals of policy change, so reforms will
be at least partly absorbed into entrenched practices, rendering
change more symbolic than substantive (Sutton 2013). Conse-
quently, the practical solution to punitive overindulgence—as
epitomized by the federal drug sentencing practices—will likely
need to cut at the core of substantive criminal law’s power by
fundamentally redefining culpability and recalibrating sanctions
accordingly (Stuntz 2011).
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