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valued or overlooked, thereby reducing these judges’ influence on legal policy. Drawing on an

! n this letter, we assess whether the contributions of judges from underrepresented groups are under-

original dataset of discretionary citations to over 2,000 published federal appellate decisions, we find
that the majority of opinions written by female judges receive less attention from other courts than those by
similarly situated men and that this is largely attributable to disparities in citing Black women and Latinas.
We also find that additional efforts by Black and Latinx judges to ground their opinions in precedent yield
a much lower rate of return in subsequent citations by outside circuits than comparable work by white men
and women judges. This suggests that, despite gains in diversification in the federal judiciary, stereotypes
about social identities will play a powerful role in determining whose ideas receive recognition.

WHO SHAPES THE LAW? GENDER AND
RACIAL BIAS IN JUDICIAL CITATIONS

itation patterns signify the recognition and
authority of others’ ideas (Hinkle 2021) and allow
us to understand factors that shape the diffusion
of norms and policies. In common law systems, appellate
judges are expected to cite binding legal precedent to
guide their decisions, but there is no such expectation for
nonbinding (“persuasive”) precedent, as citations to
these rulings are purely discretionary. As such, we can
learn a great deal about the influence of decisions, and
those who author them, through studying these discre-
tionary citations. With thousands of nonbinding opinions
from which to choose, why are decisions by some judges
better able to catch the attention of their peers and
afforded more influence in the development of law?
The legal model of judicial decision-making suggests
that decisions about whether to cite a nonbinding case
are based on factors such as the quality of the reasoning
or the legal importance of the cited case. Judges and
their law clerks may also seek out published decisions
by judges with strong educational or professional
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credentials. Yet, the research on citation bias in aca-
demic publishing points to a third explanation: implicit
biases and socializing processes connect gender and
racial identities to stereotypes about competence and
authoritativeness.

In this letter, we analyze out-of-circuit citations to a
sample of 2,000 published decisions from 2009 to 2016
to assess whether there is evidence of gender and racial
disparities in discretionary citation practices by federal
appellate judges. Because precedent from parallel
courts is not binding, judges are free to ignore or cite
out-of-circuit precedent completely at their discretion.
Our results indicate a bias against citing majority opin-
ions authored by women, especially women of color.
We also find that the additional time and care put in by
Black and Latinx judges in fully developing their opin-
ions yield a lower rate of return than comparable efforts
by white judges. These findings suggest that the confla-
tion of prestige and social categories within the federal
judiciary systematically limits the impact of judges from
underrepresented groups to influence the law.

COMPETENCE, CUES, AND INFLUENCE

To understand how biases may affect legal influence, it
is instructive to look to studies in other contexts to see
how racial and gender cues affect evaluations of com-
petence (e.g., Ellemers 2018) and are linked to power
structures that devalue the contributions of certain
groups (Ridgeway 1991). In one line of inquiry, call-
back studies identify a persistent bias against job appli-
cants with putatively Black or Latinx names (Quillian
et al. 2017), while audit studies in male-dominated
STEM fields uncover a preference for male students,
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researchers, and employees over identically qualified
women (Milkman, Akinola, and Chugh 2012).

These studies show that context matters. Where
white men are overrepresented in powerful roles
(e.g., law and politics), the association between gender,
race, and authority will be strong (Rudman and
Kilianski 2000). If gender and race operate as legiti-
macy cues, then white men may be accorded more
prestige simply by virtue of their identity, compared
with other groups (Berger et al. 1977). In the judicial
context, gender and race affect official evaluations of
judges: American Bar Association ratings and state
judicial performance evaluations have been found to
display bias against women and judges of color (Gill,
Lazos, and Waters 2011; Sen 2014). Critics note that
law schools undermine the self-confidence of minori-
tized groups by ignoring their vantage points in core
classes (Fischer 1996). This “cultivat[es] generations of
lawyers, scholars, legal instructors, and judges who
accept and promote the dominant white hegemonic
view of procedure as neutral” (Pedro 2021, 162).

Studies of academic citations also show how the
contributions of individuals from underrepresented
groups receive less attention from their peers, affecting
their influence in ways that can be applied to the legal
context. An analysis of 1 million dissertations found
that while women and underrepresented minorities are
more likely to generate scientific innovation in their
work, these innovations are less likely to be cited by
other scholars compared with work by men, white, and
Asian scientists (Hofstra et al. 2020). Similarly, aca-
demic task forces have also uncovered citation dispar-
ities for research authored by women, Latinx, and
Black authors, limiting the reach and influence of these
groups’ intellectual contributions (e.g., APSA 2022).

Surprisingly, little work exists on gender and racial bias
in judicial citations. Choi and Gulati (2008) examine bias
in out-of-circuit citations, but only for one year during a
period when the federal judiciary was insufficiently
diverse to assess racial bias (see also Landes, Lessig,
and Solimine 1998).! More recently, a comprehensive
study of binding and nonbinding precedent on search-
and-seizure cases failed to find evidence of out-group
bias in white judges’ citation patterns, but did reveal
small in-group effects for racial minority and female
judges (Hinkle and Nelson 2018). Shared social bonds,
as well as educational and professional backgrounds,
have also been linked to mutual citation patterns (Choi
and Gulati 2008; Hinkle and Nelson 2018).?

When there is discretion about whose nonbinding
opinions to cite, concerns about prestige and reputation
(Klein 2002) likely come into play as judges and their
law clerks draft the majority opinion with an aim
toward persuading colleagues, litigants, and the review-
ing court of its legal correctness.’ Law clerks also have

! With this limited sample, they find no evidence of gender bias.

2 Related work finds that women and minority judges are less likely
to be assigned to write for the majority (e.g., Kaheny, Szmer, and
Christensen 2020).

3 Law clerks assist federal judges with legal research and writing
(Bowie, Songer, and Szmer 2014). White men have long been over-
represented in clerkships (NALP 2017).
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an interest in impressing their supervising judge when
identifying precedents for citation, regardless of their
own views about whom to cite. Stereotypes about
competence have a reinforcing quality; that is, observ-
ing others’ signals about which judges have more
authority and prestige solidifies the connection
between status and social categories as law clerks are
socialized into their work (Johnson, Dowd, and Ridge-
way 2006). Moreover, algorithms used by legal data-
bases such as Westlaw may exacerbate human biases by
promoting opinions that have already been cited in
search results (Hinkle and Nelson 2018), reinforcing a
link between perceived status and citations.

DATA AND METHODS

To assess whether the legal influence of an opinion is
affected by the author’s race and gender, we utilize a
stratified, random sample of 30 published U.S. Courts
of Appeals decisions* per geographic circuit, per year
from 2009 to 2016, and added data on discretionary
citations to those decisions. We exclude citations to
unsigned opinions, en banc cases, certification deci-
sions, and opinions by district court judges, resulting
in 2,228 observations.” Our approach differs from other
studies on citation (e.g., Hinkle and Nelson 2018) in
several respects. Notwithstanding the value of studying
citation patterns in a single-issue area, we focus on
discretionary citations across all issue areas to identify
broad trends in policy influence across the federal
appellate courts. Additionally, we focus on factors that
attract attention to a judge’s work product, rather than
reciprocal factors that link a citing judge with a cited
judge.

As such, the dependent variable is the number of
times that the majority opinion is subsequently cited in
out-of-circuit opinions over the five-year period after
the initial opinion was decided.® That is, if the initial
case was decided by the 1st Circuit on February
15, 2013, we counted the number of cases decided by
the 2nd-11th and D.C. circuits between February
16, 2013, and February 15, 2018, that cited the original
1st Circuit Case.” Because this is a count variable with
strong evidence of overdispersion, we estimated

4 We use the “Multi-User Database on the U.S. Courts of Appeals
(2009-2016) available on the Harvard Dataverse at https:/doi.
org/10.7910/DVN/ZDKTM7. The period leverages the historic
increases in diversity of the Obama appointees while giving us 5 years
to observe subsequent citations, with 2021 as the endpoint of the
citation window. Full replication files for this article can be found on
the APSR Dataverse (Szmer et al. 2023).

5 See the Supplementary material OA1.

© While some studies distinguish between positive and negative
treatments of precedent, the latter is a rare occurrence in our data,
as it is usually more expeditious to ignore nonbinding precedent. In a
sample of our cases, positive treatments of a decision were highly
correlated with total citations (r = 0.94). See Supplementary material
OAL.

7 Our results are also robust to shifting the start of the citation
window to three months after publication. See Supplementary mate-
rial OAL.
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TABLE 1. Independent Variables

Variable (expected direction) Description

Female judge (-)
Non-white judge (-)
Deep cites (+)

Supreme Court (SCOTUS) and legal
academy ties (+)

professor
Elite law school (+)
Judge tenure (+)
Caseload (-)

Constitutional issue (+)
Criminal issue (+)

Civil rights/liberties issue (+)
No. of attorneys (+)

Amicus curiae (+)

Prior publication (+)
Multiple docket numbers (+)
Points of law (+)
Readability (+)

6+ letter words (-)

Split party panel (+)

Dissent (+)

Concurrence (+)

Mixed outcome (+/-)
Reversed (+)

Female =1, male =0

African American or Latinx = 1, white =0

From Moyer et al. (2021), the number of cases discussed with at least two
paragraphs of text (from Westlaw)

Index from factor scores of four variables: former Supreme Court clerk, whether
judge regularly sends clerks to Supreme Court clerkships (“feeder judge”);
formerly tenure track law professor; number of years as a tenure track law

Judge graduated from top 15 law school (0,1)

Number of years in current judgeship, logged

Number of terminated cases by circuit per active judge during the year the case
was decided, logged

Constitutional claim (0,1)

Criminal case (0,1)

Civil rights or civil liberties issue (0,1)

Count of number of attorneys listed for all parties (except amici) in opinion, logged

At least one amicus brief filed (0,1)

Lower court decision was published (0,1)

Case has multiple docket numbers (0,1)

Number of Westlaw key notes identified in opinion

From Hinkle and Nelson (2018), higher values indicate more readable text

Percent of opinion with six or more letter words

All three judges not appointed by the president of the same party (0,1)

Dissenting opinion filed (0,1)

Concurring opinion filed (0,1)

Outcome was liberal in part and conservative in part (0,1)

Panel reversed lower court (0,1)

Note: See Supplementary material OA1 for more details.

negative binomial regressions and included year-level
unconditional fixed effects and standard errors clus-
tered by circuit.

To test whether an authoring judge’s sex or race
affected the degree to which subsequent courts draw
on their opinions, we utilize the Federal Judicial Center
database to code Female Judge (0,1) and Non-white
Judge (0,1). The latter was coded 1 if the judge was
listed as African American or Hispanic/Latinx and 0 if
the judge was listed as white. Because prior work
suggests that Asian Americans face different stereo-
types (e.g., the “model minority”) and are not disad-
vantaged in citations (APSA 2022; Hofstra et al. 2020),
we exclude the small number of majority opinions by
these judges, though our findings do not change with
their inclusion. (For more discussion, see Supplemen-
tary material OA3.)

Because well-reasoned opinions are more likely to
influence judges in other courts (Hume 2009), we
follow previous work (Moyer et al. 2021) that relies
on a novel measure of how well an opinion is grounded
in the case law. This indicator, Deep Cites, is a Westlaw-
generated measure of the number of precedents dis-
cussed in the source opinion using at least two para-
graphs of text. Our model also includes controls for
many other influences on citations, including indicators
of the opinion author’s background and elite status
identified in other works (e.g., Holmes 2019) and con-
trols for readability, issue salience, and ideological
divisions on the authoring panel. For more information

on variables, see Table 1 and Supplementary material
OAL.

RESULTS

Figure 1 displays a coefficient plot of the key indepen-
dent variables from Model 1 (see Supplementary mate-
rial OA2). As expected, majority opinions written by
women judges receive significantly fewer subsequent
citations than male-authored decisions by outside cir-
cuits. Over the subsequent five-year period, female
judges, on average, are expected to receive 1.4 external
citations to their opinions, compared with 1.63 citations
to opinions written by similarly situated men. While
seemingly small, when accumulated over a career, the
effect is substantial. For the average judge producing
53.5 opinions a year, in 10 years of full-time service,
male judges would have 120 more citations than a
female judge. This effect exists after controlling for
factors that affect the likelihood of subsequent citation,
including judge attributes and case characteristics. Con-
versely, there is no statistically significant difference in
the total number of citations for opinions authored by
non-white judges when compared to those by white
judges.

To unpack our results further, we look to research
that evaluates Justice Sotomayor’s observation that
“[i]f you are a person of color, you have to work harder
than everybody else to succeed” (de Vogue 2021). For
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FIGURE 1. Effect of Race and Gender on Out-of-Circuit Citations

Female Judge

Non-white Judge
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and standard errors clustered by circuit.

Note: N=2,228. Coefficient plots of negative binomial regression models. See Supplementary material OA2 for full results. Year fixed effects

instance, Biernat and Kobrynowicz (1997) find that
women and Black individuals are evaluated as less
competent and consequently have to work harder to
meet a higher standard than white and male individ-
uals. Hofstra et al. (2020) similarly find that when
women and underrepresented minorities produce
more innovative outputs, they receive less credit than
their white, Asian, and male peers. In the judicial
context, recent work finds that both non-white and
female appellate judges do more to justify their rulings
when assigned to write the majority opinion (Moyer
et al. 2021). So, are all judges similarly situated in their
ability to translate effort dedicated to strengthening
opinion quality into legal influence?

To explore the possibility that gender and racial
identity will dampen the influence of opinion quality
for underrepresented groups, we estimate a second
model with two multiplicative terms: Female Judge x
Deep Cites and Non-white Judge x Deep Cites. The
coefficient plotin Figure 2 (top panel) shows the degree
to which a majority opinion thoroughly engages pre-
cedents and translates to increased attention by outside
circuits. Moreover, the coefficients for the multiplica-
tive terms indicate racial, but not gender, bias.® This
reveals an asymmetry in influence, whereby white
judge-authored opinions are more influential when
they contain more lengthy precedential discussions,
while similarly well-developed opinions written by
Black and Latinx judges are recognized less often by
their judicial peers from other courts. We then dropped
the judge-gender multiplicative term (Figure 2, bottom
panel) and reestimated models focused on racial bias
with expected counts presented in Figure 3.

8 For complete results used to generate all figures, see Supplemen-
tary material OA2.
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Figure 3 plots the expected number of subsequent
citations by the number of Deep Cites and shows the
dramatic difference between white and non-white
judges. As the number of Deep Cites increases in
opinions written by white judges, the expected number
of out-of-circuit citations rises exponentially. White
judges clearly experience a large benefit from the
additional effort explaining their ruling, an advantage
that is not shared by their Black and Latinx colleagues.

To further explore these dynamics, we test whether the
race and gender of the opinion author affects the influ-
ence of an opinion outside of the circuit. Figures 4-6
show the results of models that include intersectional
variables: Non-white Female, Non-white Male, and White
Female, with White Male as the reference group. In
Figures 4 and 5, Black female and Latina judges receive
significantly fewer subsequent citations than white men.
The coefficient for white women is also negative (but
narrowly misses significance at the 0.05 level). Although
white women and men receive more discretionary cita-
tions when their opinions contain more discussion of
precedent, non-white women and men judges do not
see the same benefit (see Figure 6).

DISCUSSION

Overall, our findings paint a concerning picture of the
correlates of judicial influence linked to gender, race,
and their intersection. First, we find, even after con-
trolling for other factors, women receive fewer discre-
tionary citations for their majority opinions than their
male peers. Further analysis (see Supplementary mate-
rial OAS5) suggests that this gender gap in citations
diminishes over time, particularly for white women.
While we could not identify the cause of the shrinking
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FIGURE 2. How Race and Gender Condition the Effect of Opinion Quality on Out-of-Circuit Citations
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Note: N=2,228. Coefficient plots of negative binomial regression models with interactions. Model 2 is the top panel, and Model 3 is the
bottom panel. See Supplementary material OA2 for full results. Year fixed effects and standard errors clustered by circuit.

FIGURE 3. Expected Counts of Out-of-Circuit Citations to Opinions Written by Non-white and White

Judges

20 30
Il 1

Expected Number of Subsequent Cites
10
1

0

Deep Cites

—— White Opinion Author

Note: N=2,228. See Supplementary material OA2 for full results.

gap due to our limited time frame, we hope future
research will examine possible factors, such as increas-
ingly gender-diverse appellate courts.

The discrepancy is most substantial for opinions
authored by Latinas and Black women, who receive
28 percent fewer discretionary citations than white
males. This difference does not shift over the time
period (see Supplementary material OAS5). Over

10 years of full-time judicial service, this translates to
a sizeable disadvantage for women of color: about
239 fewer citations than for white men.

Second, we find that when white men and women
judges write opinions containing more extended dis-
cussions of precedent, they are rewarded with more
external citations. In contrast, when Black and Latinx
judges engage more fully with legal precedent in their
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FIGURE 4. Effect of Judge Race and Gender on Out-of-Circuit Citations
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Note: N=2,228. Coefficient plots of negative binomial regression models with race and gender groups. See Supplementary material OA2 for
full results. The reference category is a white male judge. Year fixed effects and standard errors clustered by circuit.

Citations

FIGURE 5. How Judge Race and Gender Conditions the Effect of Opinion Quality on Out-of-Circuit
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Note: N=2,228. Coefficient plots of negative binomial regression models with interactions. See Supplementary material OA2 for full results.
The reference category is a white male judge. Year fixed effects and standard errors clustered by circuit.

opinions, this has a much smaller impact. To return to
Justice Sotomayor’s comment, “work(ing) harder” is
not enough to counteract systematic bias.

While these findings align with other research on
how status beliefs contribute to inequality in influence
(Johnson, Dowd, and Ridgeway 2006), we recognize
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that our study does not explicitly test for in-group
favoritism as Hinkle and Nelson (2018) do. Looking
at an earlier time period, they do not find evidence of
in-group bias by white male judges; however, women
and non-white judges were somewhat more likely to
cite in-group opinions. Our approach complements



https://www.cambridge.org/core
https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0003055423000801

Downloaded from https://www.cambridge.org/core. IP address: 3.144.12.199, on 01 Jul 2024 at 01:54:03, subject to the Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S0003055423000801

Who Shapes the Law?

FIGURE 6. Expected Counts of Out-of-Circuit Citations by Judge Race and Gender
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Note: N=2,228. See Supplementary material OA2 for full results.

their study by examining overall citation patterns dur-
ing a more diverse era in the federal judiciary and by
incorporating an intersectional approach. We see that
doctrinal contributions by women of color judges are
consistently undervalued, whereas opinions authored
by white women become more influential over time.
Additional research is needed to explore how these
dynamics shift over time and whether citation trends
are driven by factors such as explicit bias or individual
differences in self-promotion.” Moreover, the time
period of our study limits our ability to assess the
impact of Asian American judicial appointees, who
experience a different set of performance stereotypes
that should be explored. Although we do not find an
effect for judges affiliated with the Federalist Society
(see Supplementary material OA4), it is possible that
professional organizations fuel the linkage between
social categories and prestige in a way that affects
influence.

Despite these limitations, our findings have impor-
tant implications beyond judicial decision-making,
including for policy diffusion. When a political actor
has complete discretion about which policy to emulate,
our work suggests that stereotypes about social cate-
gories, competence, and status will play a role in deter-
mining whose ideas receive recognition. Future
research could explore whether this extends to the
legislative context by examining the impact of bills
introduced by legislators from underrepresented
groups. Our findings also suggest that it is not enough
to diversify the judiciary; socialization processes will
also need to be addressed to produce equitable out-
comes and allow the law to benefit from the full spec-
trum of perspectives on the bench.

° Law clerks may be another source of citation bias, an effect that
cannot be tested with these data (see Supplementary material DA7).
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