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Summary

The coronavirus disease 2019 (COVID-19) pandemic poses new
and unprecedented challenges to the interpretation of mental
health law. The authors present pragmatic and ethical consid-
erations in the psychiatric safety assessment at the intersection
of COVID-19 and severe mental illness.
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Robert is a 37-year-old South Asian male with a history of
schizoaffective disorder, bipolar type. Despite multiple medi-
cation trials, his disorder has been refractory to treatment. At
his baseline, he often appears hypomanic, including loud
voice, pressured speech and intrusiveness. It is not unlike
him to ‘high-five’ strangers on the street. He is consistently
on the verge of an involuntary psychiatric admission. You
are his out-patient psychiatrist, and you and your team of
allied healthcare professionals are trying your best to help
him remain stable and supported in the community. He is
on a community treatment order. He has developed signs
and symptoms consistent with coronavirus disease 2019
(COVID-19). Despite advice from a mental health nurse, he
is not self-isolating, continues to be intrusive with strangers
and refuses to be tested for COVID-19. What should you do?

Different countries and jurisdictions vary widely in their approach
to mental health legislation, but most share a common goal: balan-
cing the rights and safety of people living with mental disorders
while protecting public safety. Striking a balance between individual
rights and public safety is also a feature of public health statutes used
to control the spread of communicable diseases. The COVID-19 pan-
demic presents new and unprecedented challenges to the interpret-
ation of mental health law. Assessments of safety and risk take on
new meaning at the intersection of severe mental illness and infec-
tious disease control. As per the opening fictitious vignette, what is
a physician’s responsibility, to the patient and the public, when an
individual with a severe mental disorder is suspected to have
COVID-19 and is not capable of following self-isolation practices?
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Mental health legislation permits intervention when there is a
risk to the safety of an individual who is or may be suffering from
a mental disorder. The interpretation of ‘risk’ takes on an added
layer of complexity during the COVID-19 pandemic. Certainly,
the intersection between mental disorder and infectious diseases is
not new, particularly as it pertains to self-care and risk of transmis-
sion (e.g. HIV, hepatitis C). However, it is the aerosol transmission,
rampant community spread and (in some countries) a slow vaccin-
ation roll out that make the current situation with COVID-19
unique and presents significant challenges to individual and
population health.

Involuntary psychiatric admission

Physicians have an ethical, professional and legal responsibility to
mitigate the risk of harm to the patient and the public, and an invol-
untary psychiatric admission may be one way of doing so. The cri-
teria for an involuntary psychiatric admission depend on local
mental health legislation; broadly, they typically include risk of
harm to self or others and inability to care for self owing to
mental illness. In the case of a person with a severe mental disorder
who is showing signs of, or tests positive for, COVID-19 and fails to
self-isolate (i.e. their mental disorder affects their insight and judge-
ment), an involuntary psychiatric admission may be a unique mech-
anism for infectious disease control. However, is this an appropriate
interpretation of mental health legislation?

As involuntary admission is an extreme measure, many jurisdic-
tions have safeguards in place to ensure that this mechanism is used
appropriately. For example, most require a probable cause to believe
that a known or suspected mental disorder is giving rise to beha-
viours that raise risk of harm. Not all risky behaviours are a direct
result of a mental disorder for people who live with these conditions.
If a probable cause cannot be established, an involuntary psychiatric
admission is inappropriate.

For example, UK mental health legislation (Mental Health Act
1983, section 4(2)) permits involuntary hospital admission where
a person is suffering from a mental disorder and it is ‘necessary
for the health or safety of the patient or protection of other
persons’ that they receive treatment in a hospital. Similarly, in
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Ontario, Canada, an involuntary admission may be initiated if a
person is suffering from a mental disorder that is likely to result
in ‘serious bodily harm to others or serious physical impairment
of the person’ if they are not detained in a psychiatric facility
(Mental Health Act, RSO 1990, c. M. 7, s. 20(5)). A key distinction
between the two jurisdictions is that, in the UK, the involuntary
admission must be for the purpose of providing treatment for the
mental disorder; a person cannot be involuntarily admitted solely
for the purpose of treatment for a physical health condition.
Further, individuals detained under the UK legislation may be
treated without their consent for a certain period of time, provided
that the treatment in question is not one that is specifically excluded
(e.g. electroconvulsive therapy) and the treatment is given by or
under the direction of an approved clinician. Applying this to
Robert’s case, if his mental disorder is directly resulting in his
non-compliance with public health requirements and/or is jeopar-
dising his physical health by preventing him from seeking appropri-
ate treatment, then an involuntary admission may be considered in
order to treat the mental disorder that is itself causing the COVID-
19-related risk of harm to Robert or others.

On the other hand, Ontario legislation does not require that the
admission be for the purpose of treating a mental disorder and an
individual in Ontario cannot be treated without consent of either
the individual themselves or their substitute decision maker, if the
individual is deemed incapable. In Robert’s case, Ontario may
permit an involuntary admission if a direct link can be drawn
between Robert’s mental disorder and the risk to Robert’s safety
or the safety of others due to COVID-19. Whether Robert could
be treated would depend on the issue of consent. As with any
other patient, however, consideration would have to be given to
weighing the various risks and benefits of an involuntary hospital
admission prior to taking this significant step, as described below.

Weighing the risks and benefits

First, let us consider the ‘risk of harm’ associated with COVID-19.
According to the World Health Organization’s COVID-19
Dashboard (covid19.who.int/), as of May 2021, confirmed cases
exceeded 152 million globally, with over 3.2 million deaths attributed
to the virus. Although these numbers are staggering, it is clear that
not everyone who contracts the virus will die from it. However, mor-
tality is only one marker of disease outcomes; we must also consider
the morbidity and quality of life after infection (e.g. COVID ‘Tong-
haulers’ or long COVID’), which remain unclear. It will take years
before we can appreciate the long-term health sequelae of the infec-
tion. This complicates the question of ‘risk of harm’ when consider-
ing the use of mental health legislation to involuntarily admit
someone for either containment or treatment. Another risk of
harm in an involuntary admission is the potential for outbreaks
within the hospital if infection control practices are not followed
or there is limited personal protective equipment.

What we do know is that there are certain risk factors that raise
the risk of mortality. According to one study in the UK using
National Health Service (NHS) data, male gender, age over 60,
having diabetes, asthma or another chronic health condition, and
being Black or South Asian are all important risk factors for mortal-
ity associated with COVID-19." We know that people living with
severe mental illness are at greater risk of physical health conditions,
including diabetes and cardiovascular disease. Additionally, a recent
study found that people with schizophrenia spectrum diagnoses had
almost three times the odds of dying from COVID-19, even after
adjusting for comorbid medical risk factors.” All of this information
must be taken into consideration when assessing the risk of harm to
an individual with a severe mental illness who is felt to be unable to

https://doi.org/10.1192/bjp.2021.94 Published online by Cambridge University Press

care for themselves, with probable or known COVID-19. These risk
factors will also need to be considered when assessing risk of harm
to others. If Robert is not capable of self-isolating as a result of his
treatment-refractory mental illness and resides in a shared living
space with older people with chronic health conditions, should
you use the power assigned to you as a psychiatrist to involuntarily
admit Robert to mitigate the risk of harm to others?

The responsibility of the psychiatrist to mitigate risk of harm to
others must be balanced with the right to autonomy of the person
living with a severe mental illness. An involuntary psychiatric
admission is ultimately an inherent infringement of specific
rights, including the right to liberty; therefore, it should be used
as alast resort. Wherever possible, a person with a severe mental dis-
order should be supported to live independently in the community,
as is the case for Robert. Community treatment orders (CTOs) are
another example of mental health legislation that is used to mitigate
the risk of harm to self and others, with the difference being that this
is out-patient rather than in-patient treatment. However, cana CTO
enforce self-isolation or even wearing a mask? As in the case of
Robert, who is consistently hypomanic and intrusive despite treat-
ment, what can a CTO do to prevent him from high-fiving people
on the street? Very little. An involuntary psychiatric admission
may be the only way to minimise his COVID-19 spread in the com-
munity and to monitor his health status while infected.

Applying the law

A physician may rely on public health statutes, or communicable
disease law, for involuntary detention at either a hospital or
another governmental facility, if available in their jurisdiction.
The challenge with this route is that communicable disease law is
often outdated and lacks clarity on how to enforce it. For
example, Monaghan argues that the England and Wales Public
Health (Control of Disease) Act 1984 and the Public Health
(Infectious Diseases) Regulations 1988 rely on statutes dating
back to 1870 and ‘many potentially useful powers are absent and
the powers that exist are inflexible.” Consequently, unintuitively,
mental health legislation may prove to be a more contemporary
and effective way to manage infectious disease spread, where
there is probable cause to believe that a person’s COVID risk to
themselves or others is a result of their mental illness.

Finally, an important ethical consideration for the physician is
whether they are unintentionally using mental health legislation
punitively to rectify social failures of society, such as poverty and
homelessness. These social determinants of health are not only
important precipitating and perpetuating factors for mental
illness, they also raise the risk of spread of COVID-19 in these vul-
nerable populations. The trickle-down effects of these social failures
may inadvertently force physicians to use mental health legislation
to infringe on the rights of people living with mental disorders. As
public health experts and the government consider how to manage
spread in the homeless population (which has an overrepresenta-
tion of people with severe mental illness), they are faced with
increasing pressure to improve access to adequate housing and live-
able income. This is an important policy window for the medical
community to advocate for the social needs of their patients.

Conclusions

The COVID-19 pandemic presents new challenges and opportun-
ities in interpreting mental health legislation in the context of infec-
tious disease control. The risk assessment will be case by case and
should include risk factors for mortality associated with COVID-
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Thomas Hoccleve’s Compleinte

psychiatry
in literature | Andrew F.Tarbuck

In 1416, Thomas Hoccleve (c. 1368-1426) experienced an episode of severe mental illness. A clerk in the Office of the Privy
Seal, he was also a key figure in 15th-century English literature: a court poet with close links to Chaucer. He recovered, but
experienced significant ongoing stigmatisation, which dramatically affected his ability to work. In 1421-1422, Hoccleve dir-
ectly addressed these issues in his poems My Compleinte and A Dialoge. The earliest autobiographical descriptions of mental
iliness in English, they provide a deeply personal and affecting picture of the social consequences of his condition and dem-
onstrate astonishing introspection and psychological understanding.

In My Compleinte, Hoccleve describes briefly how others perceived him during the iliness that ‘me oute of mysilfe caste and
threwe'. He was seen as violent, restless and agitated; unable to converse sensibly. He made a relatively rapid recovery and
remained well over the subsequent 5 years. However, those around him would not understand or accept this. Ostracised and
shunned, he describes avoiding company, afraid he might say or do something that might be taken as a sign of relapse. He
becomes increasingly anxious and introspective, checking in a mirror that he appears ‘normal’. His isolation increases feel-
ings of depression and anxiety, but also makes him angry and impatient. He realises that by remaining out of sight, people will
speculate that he is hiding ‘and am werse than | am’. Thomas comes to the conclusion that the only reliable way in which he
can demonstrate his recovery is by conversing with them (‘By commvnynge is the beste assay’).

Having read Isidore of Seville's Synonyma, in which a personification of Reason comforts and advises a grieving man, Thomas
realises that he must fight back and place less importance on the views of others. Although he cannot stop other people’s
gossip, he can take control and re-establish himself in society and as an author. To do this successfully, he has to convince his
readers of his recovery, which he achieves in A Dialoge. Through discussions with a visitor, he argues that nobody can under-
stand someone else as well as that person himself (‘he lyueth nat pat can knowe how it standith with another wight so wel as
himself'). Thomas convinces his friend that he is fully recovered and can again be considered a reliable author.

In these poems Hoccleve demonstrates remarkable depth and complexity of thought regarding the social and psychological
sequelae of mental iliness, the nature of the self and the assessment of others. His ability to see himself as both subject and
object, to separate mind from body and to understand that his perception might be distorted by his mental state are far
removed from the commonly held views about medieval concepts of insanity and anticipate Descartes by over 200 years.
His self-management technigues include bibliotherapy, mindfulness and cognitive reframing and provide inspirational evi-
dence of how he was able to overcome the social consequences of mental illness.
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