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In many American states, public defense is provided at the county rather than
state level (Langton & Farole 2009). Local governments have discretion over
implementing and funding the right to counsel, resulting in considerable vari-
ability in programs and funding levels. Placing this issue in the theoretical
context of redistributive policies and politics, we investigate decisions on fund-
ing this service across upstate New York counties. Using as a point of depar-
ture Paul Peterson’s classic explication of community politics, we first model
variation in funding as a function of counties’ fiscal capacity, need for services,
and costs of supplying legal representation. We also test Peterson’s prediction
that local political factors will play little if any role in budget decisions. Second,
through interviews with program administrators we explore the characters of
twelve defender programs in which expenditures departed from the model’s
predictions. We find that three factors—which we term “influence,”
“infrastructure,” and “ideas”—also vary directly with levels of funding. We
conclude with a discussion of the implications of these findings for theoretical
thinking about due process policies and local politics, and for policy debate
over how best to ensure adequate counsel in criminal court.

Scholars and advocates have long argued that counsel for indi-
gents accused of crime is underfunded (Lefstein 1982; Lucas
2005; Moran 1982; President’s Commission on Law Enforcement
and the Administration of Justice 1967; Spangenberg 2000; The
Constitution Project 2009). Historically, even as a series of
Supreme Court decisions expanded the scope of the right to
counsel, the Court left responsibility for organizing, administer-
ing, and funding indigent defense to state and local governments.
The resulting patchworks of policies, experts say, results in
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services of widely disparate quality, often falling short of Constitu-
tional standards.

In the last 5 years, however, indigent defense has been added
to a growing list of criminal justice reform targets. Former U.S.
Attorney General Eric Holder has spoken out on the problems
facing defenders, and the Department of Justice has allocated
funding for research on the topic (Frederique et al. 2015; Her-
berman & Kyckelhahn 2014; Holder 2012). At the state level,
researchers have investigated the quality and costs of defense
programs (Anderson & Heaton 2012; Carmichael et al. 2015;
Hopkins & Labriola 2014); and lawsuits challenging the adequacy
of locally funded programs have been resolved with new resour-
ces, and new oversight, for defense providers (e.g., Hurrell-Harring
et al. v. State of New York 2014; Wilbur v. Mount Vernon, WA 2013). Yet,
there has been little systematic investigation of the economic and
political dynamics surrounding the funding of public defense.

Differences in defense services have been linked to changes
in case outcomes (Abrams & Yoon 2007; Miller et al. 2015) and
clients’ satisfaction with the legal process (Campbell et al. 2015).
Recent research suggests that funding is important: in Houston,
Brooklyn, and the state of Washington better funding was associ-
ated with improved service delivery, reduced defender caseloads,
speedier case processing, reductions in uncounseled guilty pleas,
improved trial outcomes for defendants, and improved defender
repute among local judges (Fabelo et al. 2013; Labriola et al.
2015; Luchansky 2010). While we know less about how resources
shape less readily quantifiable aspects of court process (such as
defendants’ experiences, and the cultures of defense programs
and courthouses) ethnographic studies have suggested that
defense services may be inflected by race (Richardson & Goff
2013; Van Cleve 2016), professional norms (Corbin 2015), and
institutional history (Mayeux 2016).

We investigate, across the 57 upstate New York counties, vari-
ation in public defense expenditures.1 We frame our analysis
around the key observation that public defense is essentially a
redistributive policy—a policy that draws on public resources to
benefit disadvantaged populations. While legal scholars and advo-
cates frame indigent defense as a Constitutional right, in practice
the provision of counsel is, in many states, a policy problem

1 We define “upstate” to include the 57 counties outside New York City. We acknowl-
edge some would exclude Long Island and the ex-urban counties (Pollak 2014), but for pre-
sent purposes this distinction groups together all counties that are primarily responsible for
funding indigent defense and that do not operate under the distinctive criminal justice sys-
tems in New York City.
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involving organizational, administrative, and allocational decisions
(Davies & Worden 2009; Peterson 1981; Pruitt & Colgan 2010).

We report our findings as follows: In Part I, we describe New
York as a state whose indigent defense policies represent the
range of conditions that obtain across the nation. We develop
hypotheses about the relationships between county characteristics
and defense funding based on longstanding theoretical insights
about local decisions on redistributive policies. In Part II, we
describe the data and measures used to test these hypotheses, and
report findings from a quantitative analysis of expenditures. In Part
III, we analyze interviews with indigent defense agency heads in 12
counties which were outliers in our quantitative analysis. We con-
clude by addressing the theoretical and policy implications of our
findings.

Part I: Dimensions of Indigent Defense Policy

The Parameters of Indigent Defense in New York and the Nation

The Sixth Amendment to the United States Constitution
states that “In all criminal prosecutions, the accused shall . . . have
the Assistance of Counsel for his defense.” The Supreme Court
has, over the years, interpreted this to mean that any defendant
who is unable to afford to pay for counsel, and who may face the
possibility of incarceration if found guilty, has the right to a law-
yer free of charge. Gideon v. Wainwright (1963) and Douglas v. Cali-
fornia (1963) established states’ responsibility to provide counsel
for indigent defendants facing felony charges and direct appeals
of conviction. Subsequent decisions expanded the right to include
most misdemeanors, juvenile proceedings, certain pretrial
appearances and limited postconviction proceedings. Most states
also provide counsel for indigents in some family law cases such as
state claims for termination of parental rights, child custody, abuse
and neglect, child support enforcement, and domestic violence,
though these policies vary across the states (Abel & Livingston 2008;
see also the National Coalition for a Civil Right to Counsel 2016).2

The Bureau of Justice Statistics estimates around 80 percent of
criminal defendants are entitled to counsel at government charge
(Harlow 2000; see also Smith & DeFrances 1996). To our knowl-
edge, there are no reliable national estimates of the percentage of
family court parties who receive free representation.

2 New York’s right to counsel provisions are broader than those of many other states
(Abel & Livingston 2008). Because many states are moving toward the New York model, the
findings of this study may inform predictions about increasingly inclusive definitions of the
right.
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New York is one of 22 states that depend on counties to fund
public defense (Constitution Project 2009). The counties outside
New York City represent the range of social, economic, and polit-
ical conditions of counties across the nation, and also the diversity
of defense program structures and funding levels. Their popula-
tion per square mile varies from less than 3 to 4,705; median
household income in 2010 ranged from $40,179 to $92,450; and
in the 2012 Presidential election upstate New York counties were
almost exactly split in their support for the two major candidates.

New York has consistently ranked high among states for
spending per capita on indigent defense (Davies & Worden
2009), though this is an artifact of the inclusion of the high costs
of providing programs in New York City. Among upstate coun-
ties, spending on public defense from local funds ranged from
$6.79 per capita to $28.50 in 2012, a range similar to that across
all states (Davies & Worden 2009).

Like many states, New York gives counties discretion in orga-
nizing defense programs, and leaves funding largely up to county
governments.3 Counties are directed by NYS County Law §722
to provide indigent legal services in one or more of four ways: a
public defender office, a conflict defender office, a legal aid socie-
ty, or assigned counsel.4 Public defender and conflict defender
programs typically comprise offices with staffs of salaried attor-
neys (conflict defender offices represent defendants whose cases
present conflicts of interest to the primary program) (DeFrances
& Litras 2000). Legal Aid Societies are private not-for-profit cor-
porations which contract with counties to provide legal services;
structurally they often resemble public defender offices. Assigned
counsel programs draw on panels of privately practicing attor-
neys who accept clients assigned by judges or administrators, and
who bill the county at fixed hourly rates.5 There are few policies
that standardize programs across counties. In short, the scope of
the right to counsel has expanded in the past 50 years, but the

3 As of 2005, only 24 state governments funded 75 percent or more public defense
expenditures; an additional eight provided at least 50 percent of funding (Spangenberg
Group 2006a).

4 These organizational arrangements mirror those found outside New York, with one
exception: some states have explicitly experimented with private contracts with law firms
(Spangenberg Group 2000). That said, many part-time public defender arrangements look
more like contracts than employment.

5 In 2004, the New York legislature set assigned counsel reimbursement rates at $60
per hour for misdemeanors and $75 per hour for all other cases (up from $25 out of court
and $40 in court set in 1986, among the lowest in the nation by 2000; Lippman & Newton
2000). There is no requirement for paid oversight and administration of assigned counsel
panels.
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responsibility for organizing and funding it remains highly
decentralized.

The Economics and Politics of Redistributive Policymaking

Each of the 50 states in the United States is divided into
counties, or in some places “boroughs” or “parishes.” These com-
prise over 3,000 separate administrative units, covering the entire
territory of the country, the vast majority of which have some form
of government, typically a locally elected board or commission.
These local governments have considerable responsibilities for
maintaining local infrastructure such as transportation, public safe-
ty, and social services programs, as well as legislatively and constitu-
tionally created functions such as law enforcement, prosecution,
adjudication, and criminal punishment (Benton 2001). Yet they are
also obliged to maintain balanced budgets; their actions are regulat-
ed by state laws; and they are limited in their powers to tax, make
policy, and regulate behavior. In short, county governments have
many obligations, but limited discretion, regarding the programs
for which they collect and spend money. As a result, county officials
must make tradeoffs among competing demands.

An early generation of public policy researchers theorized
that local governments are under pressure to strategically allocate
their limited resources to protect their communities’ economic
viability and potential for growth (Dye 1966; Hofferbert 1970;
Lineberry & Fowler 1967).6 While much of this theorizing
involved public ideology and political culture, Paul Peterson
(1981) argued that while ideology and culture might drive policy
decisions (and resource allocations) at state and national levels,
local officials were constrained by economic imperatives that ren-
dered political disagreements somewhat irrelevant. We frame our
attempt to account for variation in indigent defense funding with
Peterson’s theoretical argument.

Peterson distinguished between developmental, allocational,
and redistributive policies. Developmental spending goes for
projects that increase the attractiveness of the community to tax-
paying residents and businesses. In competing with similar coun-
ties, officials seek to create favorable conditions for business,
industry, workers and residents, in hopes that this spending may
pay off in greater public revenues and healthier economies. Allo-
cational spending maintains critical infrastructure and provides
services to residents, such as police and fire protection,

6 Early analyses of local governments focused primarily on cities (e.g., Peterson 1981).
However, recently these perspectives have been extended to county governments (Benton
2001; Craw 2006; Percival et al. 2008) and regions (Hajnal & Trounstine 2010).
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transportation systems, and schools. Redistributive policies pro-
vide assistance to residents or groups who cannot secure critical
resources themselves; as such, they neither maintain nor grow
local economies but instead drain them of resources.7

Peterson hypothesized that three sets of economic factors
shaped expenditures for these three types of policies, although
not in identical ways. Fiscal capacity is the level at which a commu-
nity can generate resources, primarily through taxation. States
place caps on counties’ ability to tax property, sales, and income,
and hence fiscal capacity is largely a function of the wealth of its
residents and businesses. Demand is the level at which a service or
product is sought. It fluctuates with the cost of that service or
product; hence a community’s excellent parks, schools, and bus
systems will be attractive only insofar as its taxes do not discour-
age residents and businesses from living there. Peterson further
distinguished between demand as defined in this way, and need in
the context of redistributive policies: need is the number of peo-
ple who are eligible for essential services, conditioned by how
much of those services they draw. Finally, the cost of supplying serv-
ices or products varies with the market price of labor, material, and
infrastructure as well as with the effort needed to make services
accessible to beneficiaries.

Officials’ investments in developmental policies are shaped
largely by demand: policies that attract more interest will get
greater investments. These expenditures will be somewhat con-
strained by the costs of supplying these programs, but little affect-
ed by fiscal capacity (since these are investments in future growth
so even poor communities have incentives to fund them). Alloca-
tional policies are moderately shaped by all three sets of factors,
since they are provided to the general public and are more often
necessary than optional. Redistributive policies, Peterson argued,
present a different calculus. He suggests that demand is not rele-
vant, insofar as these policies provide near-essential benefits to
people who cannot contribute much to the economy; they repre-
sent instead varying levels of need. But he further suggests that
(even in 1981) because federal and state governments provided
so much of the resources for redistributive policies (such as
unemployment compensation, welfare, and disability benefits),
neither the level of need nor the costs of supplying it would play
much of a role in such policies. Instead, fiscal capacity would
determine the rates of local investments in these services. State or
federal funds, for example, might pay for free school lunches for

7 Peterson further defines redistributive policies to include only those that transfer
resources from the better off to the worse off, those that negatively affect local economies,
and those that involve recipients who are not also taxpayers (1981: 43).
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children, but a wealthy county might find the funds to cover a
neighborhood lunch program for children during summer vaca-
tion. Other scholars offer further explication (Hajnal & Trouns-
tine 2010; Lieberman & Shaw 2000; Sapotichne et al. 2007;
Stone 2006), suggesting that wealthier county governments—
those with higher per capita tax revenues—have more slack
resources and may feel less pressure to minimize redistributive
program costs. They may even see merit in more generous pro-
grams for their least advantaged residents.

Missing from this framework, of course, are political and cul-
tural explanations. Peterson does not overlook the possibility that
organized interests, voters, and parties might take an interest in
local policy, but he predicted that their preferences would have
limited impact on outcomes, particularly regarding redistributive
policies. Parties more accurately reflect national than local issues;
citizen participation in local politics is limited and sporadic; and
local concerns seldom crystallize into organized groups (1981:
115–129).

How might these propositions apply to public defense? Public
defense is an essentially redistributive policy: it allocates critically
needed assistance for people who must pass a means test. But
some of Peterson’s stipulations do not clearly apply to public
defense. First, in many states public defense remains largely a
county responsibility, financed primarily with tax revenues col-
lected from local residents and businesses. Second, unlike school
lunches, the services provided are not uniform, so supply costs
vary across counties as well as across clients: a felony case defense
is more demanding than a misdemeanor case. Third, many redis-
tributive policies benefit sympathetic populations, such as elderly
and disabled residents, children, and laid-off workers but indi-
gent defense provides legal counsel—an expensive commodity—
to an unpopular population, people accused of crimes. Despite
early theorists’ expectations that ideology and politics would play
little role in the tight budgets of cities and counties, research on
an array of local redistributive policies suggest that political ideol-
ogy can have least modest effects on programs and funding (Haj-
nal & Trounstine 2010; Kelleher & Yackee 2004; Martin 2001;
Percival et al. 2008; Wald et al. 2001). Furthermore, public
defense, although a redistributive policy, also lands squarely in
the criminal justice policy arena. There is some evidence that
jurisdictions with more conservative populations, and those with
larger minority populations, adopt punitive practices in law
enforcement and sentencing because community residents, lead-
ers, or both feel more compelled to sanction offenders, particu-
larly those upon whom they impose racial stereotypes (Garland
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2001). With these caveats in mind, we propose the following
hypotheses, aligned with Peterson’s theory.

Fiscal Capacity

All else equal, taxable resources will predict expenditures on
indigent defense, through two possible mechanisms: wealthier
counties may elect to provide more generous funding than abso-
lutely necessary, while economically stretched counties will reduce
expenditures to the bare minimum.

H1: Counties that generate higher tax revenues per capita will

spend more on public defense, per case.

Need

The need for indigent defense is best measured as a weighted
combination of the number and seriousness of cases that reach the
courts. Total caseload—a variable that is largely beyond counties’ con-
trol—should emerge as a substantial correlate of absolute expendi-
tures.8 However, one should expect that, adjusted for population,
caseload should be negatively correlated with expenditures. If two oth-
erwise identical counties have different caseloads (and similar
resource levels), the county with the higher caseload must spend less
per case, because caseloads must be processed within available resour-
ces, not the other way around, particularly when the services provided
do not have mandated or unavoidable costs per unit (or client).9

H2: Counties with heavier caseloads (and hence greater need) will

spend less on public defense, per case.

8 We considered the possibility that local agencies might exercise some control over
indigent caseload, through two mechanisms. First, law enforcement and prosecution offices
might selectively enforce and charge offenses in order to reduce the number of cases in
which counsel must be provided (and this might be particularly true in financially strapped
counties). This seems unlikely, however, since law enforcement within counties is often dom-
inated by city police (not county sheriffs) and, in many rural counties, by the New York State
Police, neither of which has much incentive to care about county budgets. Second, judges or
defender administrators might apply eligibility standards with enough discretion to manip-
ulate the number of cases that are deemed eligible for counsel. We found little evidence for
either of these propositions, however: state data on felony and misdemeanor court disposi-
tions track quite directly with program caseloads at the county level. Furthermore, reported
eligibility standards do not differ to such an extent that they are likely to affect our analysis
(Figure 14, Office of Indigent Legal Services 2016).

9 Even in the absence of an assumption about limits on available resources, counties
with higher caseload volumes may spend less per case for other reasons. But the assumption
that counties are constrained in their ability to raise new revenue is in fact a realistic one,
and certainly holds for New York where local taxation rate rises are capped at the state level.
Accordingly, the New York State Association of Counties has regularly prioritized obtaining
additional state support to meet defense spending needs, emphasizing the ways state tax
rules impinge on their ability to meet those needs (see, e.g., New York State Association of
Counties 2016).
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Demand for public defense must be balanced with demand
for other county-supported social services when resources are
finite. Counties with different proportions of disadvantaged pop-
ulations face different demands on all redistributive policies, and
hence fewer resources available for each program. We predict
that counties with larger economically disadvantaged populations
will spend less on public defense, all else equal, because they face
higher levels of demand for other mandated social services (see
Craw 2010; Martin 2001).

H3: Counties whose populations include a larger proportion of disad-
vantaged residents will spend less on public defense, per case.

Cost of Supplying Services

We examine three dimensions of the costs of supplying
defense: the market value of legal expertise, the burden of pro-
viding services to dispersed populations and courts, and the dif-
ferences in costs based on structure of service delivery and
program types. Indigent defense programs purchase lawyers’
services in local markets, whether they are paying lawyers on a
case-by-case basis (as would be the case in an assigned counsel
panel program) or maintaining a public defender office. Hence
programs may have to pay more to attract attorneys in counties
where attorneys can earn higher salaries in the private sector.
Although assigned counsel systems are guided by legislated state
standards for hourly rates of reimbursement, judges retain discre-
tion in approving vouchers for time worked and services rendered.
Prior research suggests the amounts attorneys claim for similar cases
varies considerably across counties (King, Unpublished report).
Moreover, the salaries for attorneys in public defender and legal aid
programs are not fixed by state law. Accordingly, we expect that in
counties where attorney incomes are higher, spending on public
defense will necessarily also be higher. Hence:

H4: Counties in which attorneys, overall, earn higher salaries will
spend more per case on public defense services.

Providing counsel usually requires in-person contact and con-
sultation. Arrestees hauled into court for arraignments must hope
their assigned lawyers will get to the courthouse on time to confer
with them; jailed defendants must wait for their lawyers to visit
them; and otherwise clients usually must travel to attorneys’ offices
to discuss their cases. Hence defense programs are constrained by
the geographical dispersion of clients, courthouses, and providers.

New York’s court system represents the complex patchwork
of jurisdictions found in many states (National Center for State
Courts 2010). County Courts handle most felony and grand jury
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matters. Family Courts handle custody, visitation, and support
claims, as well as some family abuse cases. Upstate New York’s 61
cities have City Courts, whose elected judges handle preliminary
felony hearings, misdemeanors, and violations. But outside those
city limits, misdemeanor cases, felony arraignments, and bail
hearings are heard by 2000 part-time lay magistrates who preside
over 1,200 village and township justice courts. Their jurisdictions
range from a few hundred acres to 450 square miles, with popu-
lations that range from less than 40 to over 750,000 (Office of
the State Comptroller 2010).

This diversity has implications for defenders, who must
appear in courts scattered throughout their counties. This need
to travel long distances (often during evenings and weekends,
when justice courts meet) reflects a challenge that Pruitt &
Colgan (2010) refer to as spatial inequality. Where populations are
concentrated in cities, law offices are efficiently located near city
courthouses. Where populations are scattered across suburban
and rural jurisdictions, however, attorneys must travel among
several courts, which may be separated by significant distances
and may hold sessions outside ordinary business hours. Hence,
we hypothesize that geographic dispersion of courts and popula-
tions increase the costs of supplying representation.

H5: Counties with more geographically dispersed courts and popu-
lations will spend more on public defense, per case.

As indigent defense caseloads grew in the 1980s and 1990s,
so did debate about the relative costs and quality of program
types. Advocates have argued the merits of public defender offi-
ces over assigned counsel, and although researchers have seldom
found significant differences in case outcomes (Hanson et al.
1992; Hartley et al. 2010), many argue that public defender offi-
ces foster shared expertise and greater commitment to clients
than is obtained in assigned counsel programs (Bohne 1978;
Emmelman 1993; McIntyre 1987; Sudnow 1965). Whether public
defender programs cost more, or less, than assigned counsel pro-
grams is an open question: the few studies that directly address
this have produced mixed findings (see, e.g., Cohen et al. 1983;
Grier 1971; Houlden & Balkin 1985; Worden 1993). Moreover,
simple distinctions between program structure may not adequate-
ly capture the many factors within each category that may inflate
or decrease costs (Anderson & Heaton 2012).

That said, we have some evidence that upstate New York
county officials believe that public defender offices may prove
more economical: when the state legislature raised the hourly
rates for assigned counsel programs in 2004 a number of coun-
ties replaced their assigned counsel programs with public
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defender offices (Spangenberg Group, 2006b: Appendix L).
Hence, we hypothesize tentatively that public defenders (and
legal aid societies, which are structurally similar) may prove more
cost-efficient than traditional assigned counsel programs. Though
public defender programs pay for salaries, benefits, overhead,
management and support services, assigned counsel programs
may not benefit from the economies of scale and ability to absorb
higher caseloads. We also note that most counties have several
programs, often of different types, both to deal with conflicts and
sometimes to specialize in different types of cases. Hence:

H6: The percentage of a county’s caseload that is handled by

assigned counsel lawyers is associated with higher expenditures per

case.

County Political Values

Though Peterson doubted the effect of local political values
in the adoption and funding of redistributive policies, he did so
with the understanding that most such policies were largely
subsidized by state and federal programs, and he did not
address the possibility that communities would judge beneficia-
ries as undeserving. The public defense function serves a popu-
lation of destitute people accused of crimes—a ready target for
conservative politicians who would prefer to spend resources
on services for law-abiding citizens and development. We note
as well that racial animus can steer state and local criminal jus-
tice policy and practices (Jacobs & Tope 2007; Soss et al. 2001;
Stucky et al. 2005). The racial threat hypothesis states that
where minority populations are higher, criminal justice practi-
ces will be more severe, a function of whites’ anxiety about
minorities.

H7: Counties that are more politically conservative will spend less,

per case, on public defense.

H8: Counties with larger minority populations (per capita) will

spend less, per case, on public defense.

Summary

We expect county indigent defense expenditures to be
shaped by the budget dynamics that Peterson considered central
to redistributive policies, but we also consider the ways in which
public defense differs from many other redistributive policies. We
report the findings of a quantitative analysis of these factors in
Part II below.
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Part II: Analysis of County Contextual Factors

Data and Measures

To test the hypotheses outlined above, we used data compiled
from publicly available sources and 2012 defense program bud-
get information collected by the Office of Indigent Legal Services
(2013). The unit of analysis is the county, excluding the five bor-
oughs of New York City. Table 1 reports descriptive statistics for
these counties.

The Dependent Variable: Expenditures per Case

The primary dependent variable, expenditures, could be
measured in several ways: total local expenditures, expenditures
per capita, or expenditures per case. Our interest here is how
much money county officials make available to fund programs,
adjusted for caseload, so the dependent variable is measure of
dollars spent per weighted case.10 In 2012, the Office of Indigent
Legal Services collected program level data, which included
counts of cases of all types (violation, misdemeanor, felony, and
appeals; and family court cases for which state law provides a

Table 1. Characteristics of New York Counties and Their Indigent Defense
Programs

Minimum Maximum Mean
Standard
Deviation Median

Weighted expenditure per case (2012) $117.87 $529.22 $246.38 $91.96 $219.72
County revenue per capita (2011) 1239.56 3229.50 1958.12 359.98 1891.26
Criminal court caseload per 1000 population

(2012)
15.60 75.89 40.59 13.15 41.10

Family court caseload per 1000 population
(2012)

6.38 100.39 29.92 16.64 29.31

Total caseload per 1000 population
(weighted to misdemeanor-equivalent)
(2012)

29.31 162.27 70.51 24.99 70.50

Economic disadvantage scale 22.79 2.38 0.00 1.00 20.11
Median attorney income $72150 $156580 $93742 $17573 $92885
Spatial inequality scale (RUCC rating

dichotomized
0.00 1.00 0.42 .50 0.00

Percent of weighted caseload handled by
assigned counsel programs

3.00 100.00 39.92 30.29 29.40

Political conservatism (% Republican vote
2010)

25.00 69.00 43.47 9.84 41.00

Percentage nonwhite population 3.00 31.00 9.84 6.56 7.00

10 Expenditures for redistributive policies are commonly estimated as expenditures
per capita (Percival et al. 2008), and the few studies of state and local public defense funding
have followed that lead (see Pruitt & Colgan 2010; Worden & Davies 2009). However, this is
likely the consequences of researchers’ lack of access to detailed caseload data, which we
were fortunate to acquire. We ran parallel analyses with expenditures per 1000 population
and found negligible substantive differences from the interpretations of the expenditures
per case variable (results available from authors).

324 Local Governance and Public Defense

https://doi.org/10.1111/lasr.12266 Published online by Cambridge University Press

https://doi.org/10.1111/lasr.12266


right to counsel, see N. Y. Family Court Act, §262).11 We were
fortunate to have access to detailed data on caseload, disaggre-
gated by case types, and expenditures, from the 129 programs
operating in the 57 upstate counties. In 2012, total expenditures
at the county level ranged from $103,999 to $18,218,415; in
about a third of counties, less than $700,000 was spent, and in
another third spending was over $2,000,000.

Counties that process larger volumes of complex cases such
as felonies and appeals will likely spend more per case; and Fami-
ly Court cases must also be weighted appropriately. Hence, we
concatenated data across all programs, within each county. In
order to derive a standard measure of expenditures per case, we
weighted cases in accordance with national standards for defend-
er workloads. National standards recommend that felonies be
counted as equivalent to 2.67 misdemeanors, and appeals be
counted as equivalent to 16 misdemeanors (National Advisory
Commission 1973, standard 13.12; see Office of Indigent Legal
Services 2013). In keeping with guidelines adopted elsewhere, we
counted a Family Court case as the equivalent demand, in terms
of effort, of a felony case representation (Office of Indigent Legal
services 2013). Hence our measure of expenditures per case is
expenditures per weighted case:

Total county expenditures

# misdemeanorsð Þ1 2:67 x # feloniesð Þ1 16 x # appealsð Þ
1 2:67 x # family court casesð Þ

Using this formula, we found that counties spend an average of
$246 per misdemeanor case (ranging from $118 to $529), or
$656 per felony or family case (ranging from $315 to $1412).12

On average, counties provided representation for approximately
three misdemeanors for every felony; appeals were rare. It was
not possible to isolate criminal cases from family cases for the
purposes of estimating any real disparities in expenditures per
case, since many programs handle both and expenditures were
reported at the program, not case or case category, level. These
expenditures are of course averages, and surely mask consider-
able variation in actual effort and time spent on cases. However,

11 Juvenile criminal cases typically are processed in Family Courts; counsel is provid-
ed by the state through the Office of Court Administration, not county funds.

12 In four counties, data for a subset case type were missing for one of several pro-
grams. Because we knew what types of cases were uncounted, we interpolated values based
on the known caseloads in other programs within that county and total caseloads in counties
of similar population and demographics. Results of analyses using these interpolated values,
vs. leaving them as missing, produced nearly identical results (results available from
authors).
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these figures differ starkly from the price of retaining counsel.
One recent estimate for private representation in a misdemeanor
case ranged from $500 to $4000, and from $1200 to $10,000 for
felony representation (Bergman & Bergman 2013). In one coun-
ty, attorneys agreed that the fee for a petty larceny would be at
least $1000, and the going rate for an “uncomplicated” DWI
would be between $1000 and $2500.13

The Independent Variables

County Revenue

In New York, as in many states, counties’ tax revenues are
largely determined by sales and property taxes, and the state
imposes some caps on both of these. Counties with more valuable
properties and businesses, and healthier economies, generate
more revenue per capita. We measured county resources as coun-
ty tax revenue per capita (New York State Comptroller’s Office
2015).14 The wealthiest county, by this measure, takes in 2.5
times the revenue per capita as the poorest county.

Caseloads

We expect that counties’ expenditures per case will depend on
both the volume and complexity of caseloads. We initially calculat-
ed separate measures for criminal and family caseloads. In 2012,
criminal court caseloads (weighted as described above) range from
16 to 79 per 1000 residents, with a mean of 41; Family Court case-
loads range from 6 to 100 per 1000 residents, with a mean of 30.
New York counties, it appears, are on average handling roughly
equivalent numbers of criminal and family cases. Interestingly,
however, criminal and family court caseloads are correlated at only.
398, suggesting that the dynamics that produce impoverished
criminal defendants are somewhat different from the dynamics
that produce indigent clients in eligible civil proceedings. Hence,
we initially included two caseload variables, criminal caseload per
1000 population and family court caseload per 1000 population.
Preliminary analyses indicated that these two variables had very
similar coefficients, and that when they were combined into an

13 Personal communication between assigned counsel attorneys and authors, March
2016.

14 We note measures of population economic disadvantage have been sometimes
used as proxies for counties’ fiscal capacity (Koven & Mausoloff 2002; Percival et al. 2008;
Worden & Worden 1989). However, interestingly, in New York tax revenue per capita and
residents’ wellbeing are not substantially correlated, so that proxy would have proven mis-
leading for our purposes. The former measures spending capacity, the latter measures
need for social services.
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aggregate weighted caseload measure the effect was approximately
double that of each individual coefficient, so we have included the
aggregated measure in results reported below.

Disadvantaged Population

We measured economic disadvantage with a factor scale of four
2010 census variables: percent population above poverty; percent
population with health insurance; median income per household;
and percent residents holding at least a high school degree
(alpha 5 0.71). The scale was inverted, such that higher values indi-
cate more distressed populations. Where a larger proportion of the
population is economically distressed, more demands will be
placed on services for children, the unemployed, elderly, and ill.

Market Value of Legal Services

We obtained attorney salary data from the Bureau of Labor
Statistics and Census data, published by the American Bar Associ-
ation (American Bar Association 2011). Median values for attor-
neys’ self-reported salaries, at the county level, ranged from
$72,150 to $156,580. Not surprisingly, median salaries were sta-
tistically associated with the overall economic well-being of the
county and with proximity to New York City, where the cost of
living is significantly higher than in counties farther upstate.

Spatial Inequality

We explored two common measures of geographic dispersion
of service needs: population per square mile and percentage of
population living in incorporated cities. Population per square mile
does not, in upstate New York, completely capture an urban-rural
distinction, since many counties’ populations, while highly concen-
trated, are not in cities. Concentration of city population is also of
limited use, since many low-population counties have significant
proportions of their populations in scattered but very small cities.

We elected instead to use a measure of population concentration
that was developed specifically to capture the challenges of providing
public services such as health care to populations in areas of varying
concentration (Serdar & Darling 2012). The Economic Research Ser-
vice of the U.S. Department of Agriculture’s Office of Rural Health
Policy developed the Rural-Urban Continuum Codes (a nine-point
scale) to distinguish among counties that are uniformly metropolitan,
counties that exist in metropolitan areas of varying population sizes,
counties that have significant urban areas but are not in metropolitan
areas, counties with small cities that are adjacent to metropolitan
areas, and counties that have small city populations and are not near
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metropolitan areas, and those that are completely rural and are, or
are not, adjacent to a metropolitan area (U.S. Department of Agricul-
ture 2004). In New York’s upstate counties, the most common scores
(1, 2, and 3, representing more spatially condensed populations)
included counties with between 0 and 50 percent city populations.
Several counties in these categories were densely populated exurban
places with few incorporated cities. Scores 4 and 5 had city popula-
tions ranging from 24 to 38 percent. Most counties with scores 6
through 9 had no city populations at all, with two counties coming in
at 14 percent and 22 percent, respectively. We dichotomize this scale,
such that rural counties are those that have scores of 4 or above, indi-
cating counties with small cities or even lower concentrations of pop-
ulation, outside metropolitan areas.

Program Structure

We operationalized program structure as the percentage of
weighted caseload that is handled by assigned counsel (rather
than public defender or legal aid society) programs, and we use
that variable to test the hypothesis that assigned counsel pro-
grams are associated with higher per-case costs. Ten counties
used assigned counsel as the primary means of providing repre-
sentation; in eight it was the only program. The remaining coun-
ties had a public defender or legal aid society as the primary
provider of representation, supplemented by an assigned counsel
program, with some places also employing a conflict defender.
Over a third of counties fund three or more distinct programs.15

By quantifying the percentage of a county’s caseload handled by
assigned counsel, which ranges from 3 to 100 percent, we cap-
tured the degree to which counties relied upon that approach for
providing representation, allowing us to control for the additional
costs that we hypothesized might result.

County Political Climate

We measure political culture with voting data from a polar-
ized gubernatorial election in 2010, one that highlighted sharp
differences in crime and justice policy debates. In this election,
Carl Paladino ran as a Tea Party candidate, campaigning against
state and local government excess but in favor of greater criminal

15 We conducted additional investigations of the correlates of program structure
across counties (results available from authors). We saw few patterns, with the exception of
the fact that counties which opted for Legal Aid Societies tended to be wealthier, more
urban, and with lower family court caseloads. We also noted, counter-intuitively, that several
urban areas retain assigned counsel programs rather than public defenders, and some
counties with no incorporated cities at all run public defender offices.
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justice enforcement. He was opposed by Democrat nominee
Andrew Cuomo, who espoused reduced use of incarceration,
closing of some prisons, and greater attention to righting errone-
ous convictions. Although Paladino carried only 11 upstate coun-
ties, his support at the county level ranged as high as 69 percent
(Leip 2013).16

We measure racial threat as the percentage of the population
that reports as “nonwhite” in 2010 Census data. New York counties
range from 3 to 31 percent nonwhite according to the 2010 census.

Analyses and Results: Correlates of Program Expenditures

Table 2 reports the results of OLS regression analysis of the
dependent variable, expenditure per weighted case.17

This model explains 62 percent of the variance in county
spending per case, and it provides significant support for Peter-
son’s central thesis about redistributive policies.18 The highest
tax-generating county spends about $100 more per case than the
county with the lowest tax revenues per capita. The county with
the most economically disadvantaged population spends about
$80 less per case than the least challenged county.

Table 2. Correlates of Public Defense Expenditures in New York Counties

B SE (B) b

County revenue per capita .056 .027 .220**
Total cases per 1000 population(weighted) 21.411 .411 –.383***
Economic disadvantage scale 217.726 10.391 –.193*
Median attorney income .001 .001 .230*
Spatial inequality scale (dichotomoized RUCC rating) 47.640 22.070 .258**
Percent caseload handled by assigned counsel 1.029 .327 .329***
Political conservatism (% Republican vote 2010) –.713 .999 –.076
Percent population nonwhite 2.576 1.771 .184
Constant 67.644 87.230

Coefficients statistically significant at the *.10 level; **.05 level; ***.01 level.
R2 5 .620 n 5 57.

16 Election returns have been used as proxies for political ideology in other studies of
redistributive budgets (see Hajnal & Trounstine 2010). We incorporate data from the 2008
and 2012 presidential elections, but these were highly correlated with the 2010 results
(alpha 5 .925) and arguably were decided on issues that were not nearly so proximate to
local government spending and criminal justice as were those raised in the governor’s race.

17 Conventional tests for collinearity in the final model produced no red flags; VIFs
were all within a range of 1.12–1.72; and coefficients remained stable when each variable
was removed temporarily from the equation.

18 We report the results with indicators for conventional levels of statistical signifi-
cance, but we note that (1) our data includes the universe of upstate counties, not a random
sample, and (2) the significance levels for all but two of the variables included in the model
were less than .10, suggesting that, given the small n, it is appropriate to discuss the substan-
tive significance of these associations regardless of conventional statistical significance
cutoffs.
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The more cases a county receives (and the more serious those
cases are), the less it spends per case. Statistically, adding 133
additional cases per 1000 population (the differential between the
lowest and highest caseloads) translates into $187 less in expendi-
tures per case.

We also found, however, that variables measuring the costs of
supplying legal counsel predict expenditures. Counties in which
lawyers enjoy the highest range of salaries spent significantly
more per case than those where lawyers get by on the lowest
range of salaries; rural counties spend about $50 more per case
than those coded as urban and metropolitan. We also found
some support for policy makers’ intuition that assigned counsel,
under current laws, cost more than public defender offices. This
finding may seem somewhat counterintuitive: after all, defender
offices should cost more given a salaried staff including not only
lawyers but also, perhaps, investigators, paralegals, and interns,
as well as benefits and overhead. First, perhaps public defense
offices are indeed more efficient: they provide similar services at
lower cost per case, maybe because their lawyers have more crim-
inal casework experience, better relationships with other court
actors, or more streamlined protocols for processing cases. Sec-
ond, more pessimistically, perhaps they invest less effort in each
case, consistent with early stereotypes of defenders who serve the
courts’, not their clients’, interests, or who suffer under such high
caseloads that they ration little time for each case. Third, perhaps
the mechanisms for funding institutionalized programs and
assigned counsel programs are different in ways that have implica-
tions for budget over-runs. We found evidence that some public
defense offices receive fixed allocations each year (and are expected
to stay within those budgets). Assigned counsel programs, in which
a number of attorneys and firms submit vouchers as cases are con-
cluded, may run out of money before the fiscal year ends, which
requires that counties authorize supplementary appropriations.

Within these parameters, county politics and culture, as mea-
sured here, play a negligible role, as Peterson predicted. Counties
with larger nonwhite populations spent marginally more on indi-
gent defense, contradicting the prediction of the racial threat
hypothesis, but this effect is weak and does not reach statistical
significance. There was no significant difference in expenditures
for politically conservative counties, net of all other variables. (We
also note that if these two variables are removed from the model
the remaining effects do not change in substance or significance.)
Although public defense does not square with some of Peterson’s
descriptions of redistributive policies—it is a county burden, and
its beneficiaries are not well regarded by the public—it does not
appear to vary with ideological leanings in upstate New York.
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While estimates of effect size are, of course, only statistical
approximations of real-world differences, we note that the magni-
tudes of these effects are substantial in the context of the actual
ranges of expenditures. Further, for most of these counties, this
model predicted expenditures are between 80 and 120 percent
of actual expenditures per case. But we also recognize that these
variables represent relatively fixed constraints: counties’ resour-
ces, caseloads, labor costs, and population dispersion are quite
stable over time. Previous research suggests that courthouse and
bar association politics, relationships among court actors and
county authorities, and program leadership steer outcomes as
well. These dynamics do not readily lend themselves to quanti-
fied measurement, but they may be instructive for theoretical and
policy perspectives. Hence, we turn to an investigation of defend-
ers’ accounts of their experiences with the budget process.

Part III—Exploring Unexplained Variation in Spending:
Influence, Infrastructure, and Ideas

Given the constraints of economics on indigent defense
expenditures, what can we learn about the differences between
programs which spent significantly more, and others significantly
less, than those who were similarly situated? Following Yin’s
(2011) “two-tailed” strategy, we explored this question in 12
counties that were significant outliers: six spent at least 20 per-
cent less than the regression model predicted, and six spent at
least 20 percent more.19 Our investigation draws on an archive of
interviews conducted with program administrators by ILS staff in
2011–13. These interviews were undertaken to learn about
respondents’ experiences in managing their programs, and fol-
lowed a protocol including questions about basic program opera-
tions (e.g., staffing levels, case assignment processes) and about
the obstacles they faced in performing their duties.20 Interviewers
took notes and prepared memoranda of the conversations. These

19 These were selected based on predicted values: four each came from the bottom,
middle, and top tertiles of predicted spending levels.

20 Five ILS staff conducted over 200 interviews around the state. Conducted shortly
after the Office’s creation, the objective of the interviews was both to introduce ILS staff to
county-based practitioners and to glean a preliminary assessment of the state of defense
counsel. Accordingly, the protocol for the interviews (available from authors) included ques-
tions on basic office characteristics as well as open-ended inquiries about policy concerns
and challenges. Respondents were aware they were speaking with a representative of a state
agency charged with monitoring, but also that the agency was the first in New York history
to have responsibility for bringing to light and attempting to ameliorate the challenges they
faced. Accordingly, respondents had every incentive to be candid and open during these
interviews.
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memoranda provide information about the ways in which defense
administrators navigate their political and economic environ-
ments. We analyzed memoranda detailing 49 interviews con-
ducted with program staff in the 12 outlier counties, and we
summarize our findings below.21

In the six counties that spent significantly less than predicted,
four programs identified themselves as public defenders. Two
were public agencies (the others were private organizations with
renewable county contracts). The other two counties relied pri-
marily upon assigned counsel programs and spent, respectively,
$216 and $233 per case, on average. Of the six counties spending
at higher levels than the model predicted, five provided counsel
primarily through public defender offices; one relied entirely on
an assigned counsel program.

We identified three dimensions on which the two groups of
defender organizations differed which we term influence, infra-
structure, and ideas. As with any exploratory inquiry, we present
these findings cautiously, noting that they are based on a small
number of counties, and our observations and inferences based
on interviews with defense administrators and not others with
stakes in this policy in these counties.22

Influence

We define influence as administrators’ voice in political and
budgetary decisions that affected their programs. In the counties
that outspent their peers, there was evidence that local decision
processes routinely included agency heads’ input and concerns.
Several occupied ex-officio positions on local committees. Others
described the importance of the close relationships they had
forged with local criminal justice and political actors which
allowed them to insert themselves into policy discussions and
assure their agencies’ voices were heard.

These administrators reported that their programs were
treated even-handedly by county government, largely based on
professional grounds. Three of the five chief defenders reported
that their lawyers’ salaries were at or near parity with those in
the District Attorney’s offices; the others described salaries as ade-
quate or even, in one case, “generous.” One noted that office

21 Each author reviewed the memoranda for interviewees’ depictions of their organi-
zations, and for specific accounts of budget negotiations, including descriptions of their
strategies, successes or failures of initiatives, and reactions to political challenges and threats.
We were especially attentive to evidence of systematic differences which were outside the
conceptual scope of the quantitative model. We wrote up findings independently, and con-
ferred and collated our observations to compose the analysis that follows.

22 To preserve anonymity, gender-specific pronouns are randomized.
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staffing levels had been developed in consultation with national
caseload standards, in contrast to the many agencies across the
state with caseloads that far exceed such standards (Office of
Indigent Legal Services 2013). One provider reported that coun-
ty government had “been good to us,” and another that it had
been “very supportive,” when considering budget requests. The
treatment providers received could be changeable of course: one
defender noted that the county had also engaged in budget strat-
egizing, allocating new charges for rent, utilities, security, and IT
services to the program in order to create an appearance of con-
tinually rising appropriations over the years. Despite challenges
these providers faced, their programs appear to have benefited
from active involvement in budget decisionmaking and from
courthouse policies premised on equal standing.

The contrast between these counties and those that spent less
than predicted was stark. In the programs that contracted to pro-
vide services, administrators reported that because they had to
submit bids to keep their contracts, they were not on the inside
of the budgeting process, and recent bidding contests were fresh
in their memories. The county with a public defender office, had
recently cancelled the agency head’s employment benefits and
had ceased to pay vouchers for services such as investigators and
expert witnesses. In two assigned counsel programs, administra-
tors expressed continuing fear that county officials would adopt
competitively bid contract programs in order to save money.

Rather than negotiating with county governments, therefore,
these agencies competed for funding by strategizing to reduce
costs. Two such programs were established specifically to cut costs
by replacing assigned counsel programs (both in 2004, when, not
coincidentally, the state raised assigned counsel fees). The fear of
being undercut, and the need to battle for contract renewals, was
present across these programs. Meanwhile, agency directors
believed that the counties themselves preferred contracting with
providers precisely because of the predictable, fixed fees that con-
tracts paid, and the absolution they offered from fringe benefit
expenses.

Infrastructure

Infrastructure encompasses staffing, specialization, oversight,
and capacity to meet unpredictable needs. We noted important
differences in infrastructural development between agencies that
spent more, rather than less, than predicted. Those in the former
group reported having sizeable support staffs including investi-
gators, administrators, secretaries, and paralegals. One reported
the county maintained a discretionary fund the defender could
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access for cases requiring expert testimony, and that the agency’s
favorable relationship with the county executive guaranteed
access to the fund. In the one assigned counsel county among
these six programs, defenders reported that attorneys faced few
obstacles when requesting financial support for expert witnesses
and other necessary tools from local judges, and they attributed
that ease of access to the “progressive politics” and “intellectually
liberal” judges and attorneys emerging from the local university
law school. In short, the political environment in these counties,
while not always generous toward defense, provided openings for
defenders to make such requests, and extended trust to those
defenders to use those resources wisely.

Structurally, all five institutional defenders had full-time attor-
ney staffs; one administrator opined that full-time contracts were
necessary for professional commitment to the work. Three of
those offices had dedicated appellate attorneys on staff, available
for consultation with trial attorneys—a rarity in New York

By contrast, all programs in the counties spending less than
expected reported that they lacked basic infrastructure. Three of
the six programs had no central office at all, but instead ran on a
part-time basis out of program directors’ private law offices.
These “agencies” existed on paper only, as decentralized service
providers operating as groups of “independent contractors.” In
two counties, the agencies’ practice was limited to criminal repre-
sentation, leaving family court representation without any organi-
zational oversight and entirely at the discretion of local judges.
Others reported their programs provided no oversight or super-
vision for attorneys, did not provide or require any training for
attorneys, and, in some cases, operated within the context of
known conflicts of interest. Agencies in three counties reported
that they had no support staff at all.

Three of the heads of the four public defender agencies in
this group reported that their attorneys were part-time (which
allowed them to take cases on private retainer in addition to their
publicly funded work). Two program administrators defended
the use of part-time attorney staff specifically on the grounds the
salaries paid by the county were so low that no attorney could
take a full-time position with such meager pay and the caseloads
would be impossibly high. While part-time attorneys were pulled
between providing services to their paying clients and their indi-
gent ones, program administrators explained the advantage of
employing them was that they brought their experience of pri-
vate practice to the table, kept the caseloads of each attorney at a
more manageable level, and reduced salary bills to levels the
county would accept.
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More rarely, administrators claimed that despite the many
disadvantages their program faced, they provided high quality
services, by demanding high standards from program attorneys
and maintaining a credible threat of trial against prosecutors
(whom, several acknowledged, were as underfunded as defense),
all in spite of their poor funding. One stated that the program
maintained quality services through reliance on attorneys willing
to work more hours than they were paid, and without reimburse-
ment for overhead—in short, through reliance on a pro bono eth-
ic, anachronistic as that might be in the context of the 6th
Amendment.

Ideas

Indigent defense can be managed as a routine case-by-case
function, but it can also be imagined as a broader opportunity
for continuous improvement and experimentation, a dimension
we term “ideas.” All the leaders in the agencies which spent more
than expected focused on seeking ways to improve the quality of
representation they provided through policy change, systemic
reform, and case-by-case advocacy. Several discussed strategies
they had used to address judicial or district attorney practices
which systematically disadvantaged their clients. For example,
one provider reported that the District Attorney had adopted an
“open file discovery” policy—a practice which guarantees timely
disclosure of evidence to the defense, and yet which is not
required under New York law. Others had adopted practices
directly aimed at improving the quality of representation, such as
“vertical representation” whereby a client is represented through-
out her case by the same attorney (a practice commended for its
positive effect on attorney-client relationships); regular training
seminars (including, in one case, training which took place out-
of-state); and consistent supervision of attorneys, albeit with vary-
ing levels of formality.

Administrators in these counties spoke about acting as guardi-
ans of the integrity of criminal justice systems, as well as advo-
cates for clients. Each expressed concern about clients who “fell
through the cracks,” failing to meet with their attorney or missing
out on programs for which they should have been eligible, and
sought to put in place procedures to prevent that happening. All
expressed interest in improving capacity to collect and analyze
data in order to assess and address systematic weaknesses. One
dedicated a staff member to implement and utilize a high-quality
case-management system; another considered commissioning a
study of a specific program; and a third was committed to
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developing a data system despite, she confessed, “getting a C in
undergrad stats.”

In the counties spending less than expected, however, admin-
istrators adopted policies that minimized the services they provid-
ed. One program leader accused another of failing to visit clients
housed at the county jail, and also of failing to take any cases to
trial. Another, responsible for an assigned counsel program,
refused to provide attorney training because he believed that lev-
el of supervision might oblige the county to provide employee
benefits to them (which it was unwilling to provide). Administra-
tors also reported that they informally capped assigned counsel
fees, refused to honor vouchers for ancillary services such as
investigators or expert witnesses, and denied counsel to appli-
cants whose income and assets rendered them marginally indi-
gent. One program leader declined to collaborate with service
providers to improve the quality of sentencing advocacy out of
fear it would ultimately complicate and drive up the cost of
representation.

Interviewers described two agency heads as demoralized and
isolated; they acted less like leaders than like embattled bureau-
crats maintaining—minimum levels of functionality. The other
four, however, adopted leadership strategies to cope with the
chronic shortage of, and threats to, agency funding. One,
described as a “capable administrator,” noted that in over 10 per-
cent of cases assigned attorneys did not submit vouchers for pay-
ment, which she considered a cost-saving windfall rather than a
reason for concern. Another agency head used his involvement
in local politics to protect what small funding his program
received, while yet another aggressively pursued additional con-
tracts for the office on the argument that this would save the
county money in other ways.

Discussion

Limitations

Below, we draw conclusions from this study for future
research, theory, and policy. But we do so cautiously, because we
faced limitations in the design and execution of the project. First,
we have implicitly equated, at least as a beginning premise,
higher quality defense with higher expenditures. But while pub-
lic defense programs are widely understood to operate well below
the costs of quality representation from the private sector, the
relationship between cost and quality merits further empirical
scrutiny. Spending more might indicate more generous fund-
ing—using slack resources to more faithfully adhere to the spirit
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of adequate and effective defense. At the same time, spending
more might reflect a lack of economy, and a reliance on a reim-
bursement system that does not best serve indigent clients. The
analyses presented here cannot resolve this question.

Second, the study is limited to a single state. However, New
York is representative of many states insofar as it delegates the
organization and funding of this due process right to county gov-
ernments. Further, New York’s upstate counties are diverse eco-
nomically, demographically, geographically, and politically.

Third, we observe that our data reflect local conditions at a
particular point in time. In 2012, New York counties had spent 5
years besieged by economic downturns (which did not affect all
counties equally), but had also enjoyed falling crime rates, the
reversal of the state’s Rockefeller drug laws, and the closing of
several prisons. They had also been the target of a significant law-
suit which had shed light on service deficiencies in five counties
in particular. In a future study, we hope to analyze the impact of
temporal shifts on local funding of defense programs.

Fourth, our interview data came from program administra-
tors. Assessing the full complexity of budget decisionmaking
would require additional data on the perceptions of other stake-
holders, such as local government executives, criminal justice
actors, and even the general public.

Summary of Findings

In this study, we attempted to model the determinants of
county funding of indigent defense in 57 upstate New York coun-
ties. Consistent with Peterson’s thesis, public defense “behaved”
in many ways like a redistributive policy, insofar as variation in
funding was significantly influenced by counties’ tax revenues.
Furthermore, counties with more disadvantaged residents spend
less per capita on public defense, all else equal—possibly because
in those counties defense services must compete with the higher
demands those residents place on other types of redistributive
programs.23

We also observe, however, that the greater the need for pub-
lic defense services, the less counties spent per case. This suggests
that equally situated counties provide less generous services (or

23 We are grateful to one our reviewers, who noted that the negative coefficient might
be biased toward 21 because the dependent variable’s denominator appears on the right-
hand side of the equation. We investigated this possibility by modeling the predictors of
another dependent variable, expenditures per capita. While the coefficient for that variable
was positive and significant, we observed that the marginal increase in expenditures declined
as caseload increased; in other words, for every additional increment of caseload per capita,
fewer dollars were added to budgets (results available from authors).
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attorneys work for lower reimbursement per case) when case-
loads are higher.

Although Peterson predicted that variation in the costs of
providing services would play little role in redistributive funding,
we found otherwise. This may be because for this policy, the costs
are borne by the counties themselves.

The results of our exploratory analysis of public defender
interviews suggest that while stable county characteristics may
place some floors and ceilings on budgets, anomalies in expendi-
tures occur in conjunction with observable variation in the local
dynamics of institutional arrangements and program leadership.
Defender agencies that enjoy more resources than their peers
also appear to have secured greater influence in local political
circles, built up stronger and more professional infrastructures,
and be led by administrators who are willing (and able) to adopt
innovations and best practices. This may permit these programs
to establish and maintain a culture that supports continuous
improvement in the quality of the services they provide to clients
as well a strong professional position within the court community.
Programs that are significantly under-funded (compared with
peers) suffer from infrastructure deficits, constrained and even
demoralized leadership, and attenuated relationships with key
actors in their counties—conditions that provide little purchase
for organizational growth and professionalization. These pro-
grams seem to face continual pressure to cut costs. It is important
to note that these observations are consistent with Peterson’s
description of the real politics of local redistributive policymak-
ing: “Where [partisan] politics are at a low pressure, informal
channels of communication substitute for formal ones. In these
channels the political resources that count are technical expertise,
the power of persuasion and the capacity to reason soundly”
(Peterson, 1981: 129).

Directions for Future Theory and Research

These analyses raise interesting questions about the budget
process, and the implications for quality representation in indi-
gent defense programs. First, budgeting is inherently political—
but what kind of politics are at work here, and whose interests
might matter? Second, budgeting is incremental—1 year’s alloca-
tion always begins at the previous year’s number—so what can
we learn about the opportunities and constraints imposed by that
incrementalism? Third, leadership matters—but what selects for,
and sustains, leaders and administrators who can successfully nav-
igate local challenges to maintain creditable programs? And final-
ly, at the broader level of accountability, how should society
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allocate responsibility—especially financial responsibility—for crit-
ical due process protections in a federalist system of government?

We observe that county level measures of ideology (and the
oft-cited racial threat hypothesis), while frequently invoked in
studies of criminal justice policy, offer no real explanatory power
in these analyses. Upon reflection, this makes sense: the public
knows little about public defense, and is seldom involved directly
in budget negotiations; and elected representatives perhaps see
indigent defense as less an ideological than a practical problem to
resolve. But that does not mean these decisions are not political.
It seems likely that programs are responsive to the expectations,
constraints, and incentives of courthouse actors, as is more gener-
ally true in local budget negotiations (Duncombe et al. 1992;
Sokolow & Honadle 1984). Hence, we might ask whether or not
the people who develop and apply financial eligibility standards
(judges and administrators) are under pressure to minimize costs.
What role does the local bar play in advocacy, program design,
and oversight (Butcher & Moore 2000; Eisenstein et al. 1987:
Chapter 6; Gilboy 1981; Kessler 1986; Stumpf et al. 1971; Wor-
den & Worden 1989)? Particularly where assigned counsel pro-
grams exist or are contemplated, how important are indigent
defense assignments in the livelihoods of participating lawyers in
private practice? And to what extent are administrators motivat-
ed, or pressured (by advocacy groups, state agencies, or lawsuits),
to adhere to best practices such as representation at first appear-
ances or advocacy for greater use of diversion and rehabilitative
programs?

We also note that we have scratched the surface of an histori-
cal narration of the development of local policies, but we could
not directly investigate this line of inquiry with the data available.
The budget process always begins with last year’s budget, and
that can be either insurance or burden. The association, in our
analysis of outliers, between resources and infrastructure is prob-
ably best explained by historical processes that allow organiza-
tions to lock in resources and create new plateaux for funding.
But understanding this sort of institution-building would require
detailed understanding of historical opportunities (such as law-
suits, media interest, or high-profile cases) by which administra-
tors might “lock in” (or lose) established gains.

The vast literature on leadership and management has
scarcely been applied to public defense (but see Pogorzelski 2003,
& Moore 2002). Lawyers are not trained to be administrators,
and it may be that in the minds of many, “successful” public
defense is identified with aggressive advocacy and trial work and
an adversarial public posture. Yet the ability of an administrator
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to maintain credibility and negotiate relationships may be critical
to attracting sustained support from county governments.

Implications for Policy and Practice

The challenges of funding and organizing indigent defense
are complex. It is a service that requires a high level of expertise
and credentialing, and can be provided only by professionals who
are well paid in the private sector. Public defense clients often
have myriad challenges beyond their immediate legal problems.
Neither these clients, nor their lawyers, are generally respected
or understood by taxpayers. It is not easy to build a public
defense program that can overcome these challenges, and opin-
ions—but not much data—abound on how best to do that. To the
extent that our findings illuminate these questions, we address
some of those challenges here.

A key decision, made in New York as in many states at the
county level, is how to organize service delivery, and the most
common distinction made is between institutionalized (public
defender or Legal Aid) programs and traditional assigned coun-
sel programs. While public defender programs are often touted
as superior, this judgement may be simplistic. Our results suggest
that where public defender programs operate with at least aver-
age levels of funding, they have full-time staff, well-established
administrators. But where funding is meager, the “public defend-
er” label may disguise nothing more than an assortment of
county-contracted attorneys operating largely as independent
agents. Our findings therefore suggest a need for new metrics
which capture both the soundness of organizations and their
capacity to provide high quality representation that includes not
only simply processing cases but also communicating with clients,
investigating allegations, and strategic advocacy planning.

The disparities that exist across counties, which also exist
across states, illustrate a problem that is not just theoretically
intriguing but also deeply troubling. In many states, like New
York, public defense encompasses a wide array of formal struc-
tures as well as informal practices. This diversity can be benefi-
cial, if it permits counties to fashion programs that best suit local
circumstances, attorney populations, and caseloads. But these
same factors might work to create programs convenient for their
providers but not optimal for their clients. To the extent that
counties’ economic robustness, and the needs of their underprivi-
leged populations, constrain expenditures, as these results indi-
cate, we conclude that disparities in resources is closely tied to
local economies. A federalist funding mechanism that almost
ensures that some counties will not—or perhaps equally often,
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cannot—fund programs at adequate levels ensures that the cali-
ber of justice will vary across those counties as well. We note as
well that so long as administrators look within their counties for
assessment of the quality and health of their programs, they may
be unaware of their deficiencies in comparison with other coun-
ties’ efforts.

These observations highlight a longstanding premise among
advocates, policy experts, and even clients themselves: that quali-
ty of defense services is, in many places, so deficient as to “make
a mockery of the great promise of the Gideon decision” (Consti-
tution Project 2009: 2). Yet in a federalist system, funding for this
low-visibility, sometimes politically unpopular constitutional right
is, in many states, delegated to local governments, which have
limited capacity and authority to raise tax revenues, are con-
strained by competing demands for social services, and must
respond to needy populations in these constrained contexts.
While few public officials would doubt the legitimacy of the right
to counsel, many correctly observe that in many places it is an
unfunded (or underfunded) mandate (Ban 2016). At this local-
ized level, the variability in resources and demands, coupled with
potential political pressures and the practical obstacles to timely
and consistent service delivery, present a direct challenge to the
mandate to provide competent counsel to indigent defendants.
The diversity of county defense systems may represent something
of the ingenuity of local policy laboratories, but that may come at
the price of consistently adequately funded representation in the
criminal courts.
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