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For more than a decade, U.S. courts have struggled to develop a common law
immunity regime to govern suits brought against foreign government offi-
cials, and they are now divided on a number of issues, including the extent
to which they should defer to the executive branch and whether to recognize
a jus cogens exception. This Editorial Comment considers a more conceptual
division in the courts, between an “effect-of-judgment” approach that would
confer immunity only when the judgment that the plaintiff is seeking would
be directly enforceable against the foreign state, and a broader “nature-of-
act” approach that would confer immunity whenever the plaintiffs case is
challenging conduct carried out on behalf of the state. The Comment argues
in favor of the nature-of-act approach and explains why analogies in this con-
text to domestic civil rights litigation are misplaced.
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Numerous governments have responded to the COVID-19 pandemic by
declaring states of emergency and restricting individual liberties protected
by international law. However, many more states have adopted emergency
measures than have formally derogated from human rights conventions. This
Editorial Comment critically evaluates the existing system of human rights
treaty derogations. It analyzes the system’s problems, identifies recent devel-
opments that have exacerbated these problems, and proposes a range of
reforms in five areas—embeddedness, engagement, information, timing,
and scope.
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In The Case of the Monetary Gold Removed from Rome in 1943, the
International Court of Justice concluded that it cannot decide a dispute in
which a third party’s legal interests “would form the very subject-matter of
the decision.” This Article argues that what has become known as the
Monetary Gold principle conflicts with the Court’s obligation to decide
cases submitted by consenting parties and should be abandoned.
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