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Digital Inequalities and Access to Justice
Dialing into Zoom Court Unrepresented

Victor D. Quintanilla, Kurt Hugenberg, Margaret Hagan, Amy Gonzales,
Ryan Hutchings, and Nedim Yel

The gravest public health challenge in a century has disrupted and transformed our
civil justice system. In the span of weeks, courts across the country were forced to
make countless, rapid, and difficult decisions. Many courts suspended in-person
hearings and moved proceedings to online platforms, such as Zoom. While a shift to
virtual courts has been lauded by technological enthusiasts and reformers for
decades, little research has examined how this technological change may affect
vulnerable unrepresented persons and low-income people in the United States on
the “have-not” side of the digital divide.

In this chapter, we seek to cast light on how virtual proceedings unfold for these
low-income unrepresented persons in the everyday. It is important to do so. To date,
much of the conversation has lauded Zoom court proceedings as the future of civil
justice, centering this praise on idealized forms of online proceedings and their
conveniences, without interrogating the impact of the precarity that low-income
people contend with or persistent digital divides.

In marked departure, we examine how these new technologies affect the experi-
ences of low-income unrepresented persons who encounter, and contend with,
adversities within virtual court proceedings. We examine how these new technolo-
gies reconfigure the features, affordances, and barriers present within the civil justice
system, and the impact of these new technologies on the psychology of judges,
lawyers, and unrepresented persons, as well as the impact of these new technologies
on the meaning of the judicial role and on a person’s unrepresented status. As
political theorist of science and technology Langdon Winner observes, “[i]f the
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Ingrid Radulescu for their research assistance with this manuscript. All credit belongs to this band
of collaborators, and any errors are my own.
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experience of modern society shows us anything ... it is that technologies are not
merely aids to human activity, but also powerful forces acting to reshape that activity
and its meaning.” In fact, we must “pay attention not only to the making of physical
instruments and processes . .. but also, to the production of psychological, social,
and political conditions as part of any significant technological change.”

Here we adopt Winner's perspective by focusing not on an idealized future for
virtual courts under techno-optimistic conditions, but on the actual practice and
experience of low-income unrepresented persons in virtual courtrooms today. We
do so to allow a forthright consideration of policies and reforms needed to improve
access to justice. Unlike debating the costs and benefits of in-person versus virtual
proceedings under idealized conditions, looking to the bottom casts light on the
actual needs, experiences, and outcomes of real people in virtual proceedings.
Moreover, we believe that examining how virtual proceedings unfold in the every-
day will contribute to the development and refinement of accurate and useful
theories about our dynamic civil justice system and best practices for enhancing
access to justice in virtual proceedings. Finally, we center our analysis not just on
the experiences of those on the “have” side of the digital divide or those who are the
most powerful in these settings — judges and lawyers — but also on those on the
“have-not” side of the digital divide: low-income people who contend with adver-
sities and confront challenges when seeking justice in virtual courtrooms.

Past research on videoconference hearings is mixed on whether the use of
videoconferencing negatively impacts assessments and outcomes.> Research does
suggest that defendants appearing in videoconferences may be disadvantaged.*
Indeed, one widely cited study revealed that video bail hearings resulted in bail
amounts that were 51 percent higher for those who appeared virtually as opposed to
those who had their hearings in person.” Yet these studies are dated, and the
technologies employed in virtual courts during the global pandemic have vastly

Langdon Winner, Technologies as Forms of Life, in I:THICS AND EMERGING TECHNOLOGIES 48
(Ronald L. Sandler ed., 2014).

*Id

3 See Chapter 4 in this volume; Lily Trimboli & Judy Cashmore, Child Sexual Assault Trials:
A Survey of Juror Perceptions, CRIME & ]. BULL., Sept. 2000; Louise Ellison & Vanessa E.
Munro, A Special Delivery: Exploring the Impact of Screens, Live-Links and Video-Recorded
Eyidence on Mock Juror Deliberation in Rape Trials, 23 Soc. & LEGAL STUD. 3 (2014); Bradley
D. McAuliff & Margaret Bull Kovera, The Status of Evidentiary and Procedural Innovations in
Child Abuse Proceedings, in CHILDREN AND THE LAW: SOCIAL SCIENCE AND POLICY 412 (Bette
L. Bottoms et al. eds., 2002); Fredric I. Lederer, The Road to the Virtual Courtroom?
A Consideration of Today’ s — and Tomorrow’s — High Technology Courtrooms, so S.C.
L. REv. 799 (1999); NATALIE TAYLOR & JACQUELINE JouDO LARSEN, THE IMPACT OF PRE-
RECORDED VIDEO AND CLOSED CIRCUIT TELEVISION TESTIMONY BY ADULT SEXUAL ASSAULT
COMPLAINANTS ON JURY DECISION-MAKING: AN EXPERIMENTAL STUDY (2005), https://evawintl
.org/wp-content/uploads/rppo68.pdf.

+  See Shari Seidman Diamond etal., Efficiency and Cost: The Impact of Videoconferenced Hearings
on Bail Decisions, 100 J. CRIM. L & CRIMINOLOGY 869 (2010); Carolyn McKay, Video Links from
Prison: Court “Appearance” within Carceral Space, 14 L. CULTURE & HUMANS. 242 (2018).

> See Diamond et al., Efficiency and Cost.
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improved. Moreover, little attention has been paid, to date, to the implications of
video conferencing for unrepresented persons, let alone cases involving asymmetries
of representation involving low-income persons. In short, there is pressing need for a
new and thorough look at the access-to-justice implications of virtual hearings.

In this chapter, we report the first phase of a multiphase research program made
possible with funding from the Pew Charitable Trusts. In this preliminary phase, our
research team engaged in observations of over soo livestreamed Zoom/Webex
proceedings in small claims courts in Indiana, most of which were eviction and
debt collection cases. Our research revealed that the vast majority of low-income
persons in these cases are unrepresented (98.6 percent), and a majority are dialing
into virtual court (e.g., Zoom/Webex hearings) on their cell phones (64.4 percent)
without access to the virtual capabilities of these remote proceedings, including
cameras. In the main, these cases involve representational asymmetries, in which
repeat-player plaintiff lawyers litigate against low-income persons who are unrepre-
sented. Troublingly, these cases entail an additional layer of technological asym-
metry, in which repeat-player lawyers regularly employ the full range of virtual
interaction and videoconferencing capabilities of Zoom/Webex, while the low-
income unrepresented persons whom they sue, because they dial into these pro-
ceedings, are limited to the audio-only capabilities of their cell phones.

The chapter proceeds as follows. Section 10.1 introduces the theory of “doing”
unrepresented status, with an emphasis on the social production of unrepresented
persons and the social construction of pro se status, orienting the reader toward the
social-cognitive processes of judges, lawyers, and unrepresented persons. Section 10.2
describes persistent digital divides in the US. Section 10.3 reports results from empir-
ical observations in virtual civil courts, including the surprising (to us) finding that
low-income unrepresented persons are overwhelmingly using cell phones to dial into
Zoom/Webex-based virtual hearings, limited to audio-only capabilities. Section 10.4
discusses our observations, considering the asymmetries in affordances, barriers, and
constraints created by technological asymmetries and the impact of these asymmetries
on the social cognition of judges, lawyers, and unrepresented persons.

10.1 DOING UNREPRESENTED STATUS: THE SOCIAL PRODUCTION
OF UNREPRESENTED PERSONS AND THE SOCIAL CONSTRUCTION
OF PRO SE STATUS

Over 15 million cases filed each year in our state civil justice systems involve one or
more unrepresented persons,” and the percentage of unrepresented people has risen

®  See Colleen F. Shanahan & Anna E. Carpenter, Simplified Courts Can’t Solve Inequality, 148

DAEDALUS 128 (2019); PAauLA L. HANNAFORD-AGOR ET AL., NAT'L CTR. FOR STATE Cr15.: THE
LANDSCAPE OF CIVIL LITIGATION IN STATE COURTS (2015), https:/Avww.nesc.org/__data/assets/
pdf_file/oo20/13376/civiljusticereport-2o15.pdf.
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rapidly in case categories where basic human needs are at stake, including evictions,
family law, and debt collection cases.” Many unrepresented persons are members of
racially and socially disadvantaged groups.® They encounter our civil justice system
without legal representation to defend their basic civil legal rights.

The theory of doing unrepresented status? posits the social production of unrep-
resented persons. That is, the very presence, and the vast percentage, of unrepre-
sented persons within our civil justice system is not a fixed, natural, or inherent
quality of that system.” Rather, society produces unrepresented persons and the
manner in which they appear, participate, and engage with our civil justice system
through societal decisions and public policy choices — including public policy
choices about the technologies that we employ to organize the civil justice system.
These policy choices shape how unrepresented persons access and appear in the
civil justice system, how they are perceived and socially constructed by court officials
and other actors, and in turn, how they interact with others as a result."” These social
dynamics create feedback loops, recursive processes, or self-fulfilling prophecies, in
which expectations and social roles affect everyday interactions between persons
within the civil justice system.

Second, the theory of doing unrepresented status posits the social construction
of pro se persons.” That is, an unrepresented person’s pro se status is an active
process, involving social cognitive processes (how we think and feel about
others), social identity processes (how we think and feel about social identities),
and behavioral processes (how we speak and act toward others) that people do
and ascribe onto unrepresented persons. Legal officials impute and apply mental
schemas, expectations, stereotypes, and beliefs about the characteristics of pro se
parties onto people navigating the civil justice system without lawyers.® This
aspect of doing unrepresented status centers on the cognition, affect, and behav-
ior of judges and lawyers toward these persons, and the intergroup interactions
that unfold as a result within the civil justice system.™* Everyone with whom an
unrepresented person comes into contact within the civil justice system makes

-

See Stephan Landsman, The Growing Challenge of Pro Se Litigation, 13 LEwis & CLARK
L. REv. 439 (2009).

See MATTHEW DESMOND, EVICTED (2016); Amy Myrick et al., Race and Representation: Racial
Disparities in Legal Representation for Employment Civil Rights Plaintiffs, 15 N.Y.U. J. LEcIs.
& Pus. PoLy 705 (2012).

9 Victor D. Quintanilla, Doing Unrepresented Status: The Social Construction and Production of
Pro Se Persons, 69 DEPAUL L. REv. 543 (2019).

See Robert H. Frank, How Rising Income Inequality Threatens Access to the Legal System, 148
DAEDALUS 10 (2019).

Quintanilla, Doing Unrepresented Status.

2 Id.

See Kathryn Kroeper et al., Underestimating the Unrepresented: Cognitive Biases Disadvantage
Pro Se Litigants in Family Law Cases, 26 PsycH. Pus. PoLy & L. 198 (2020); Victor D.
Quintanilla et al., The Signaling Effect of Pro Se Status, 42 L. & Soc. INQUIRY 1091 (2017).

“ Quintanilla, Doing Unrepresented Status.
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use of shared meanings and mental representations about what it means for
people, in general, to be pro se within the civil justice system and why they
are unrepresented. These shared meanings invariably shape how unrepresented
persons are perceived and the interactions that unfold between unrepresented
persons and others within the civil justice system. Many judges, lawyers, and
court officials hold subtle (and sometimes overt) negative attitudes about unrep-
resented persons. Moreover, merely being unrepresented can serve as a justifica-
tion for treating unrepresented persons poorly, particularly those who are racial/
ethnic minorities or who belong to socially disadvantaged groups.

Finally, the theory of doing unrepresented status also posits that different
classes and groups of unrepresented persons will experience pro se status some-
what differently.” For example, these structural and psychological processes may
unfold differently for persons who belong to advantaged societal groups who are
on the “have” side of the digital divide than for low-income persons who belong

to racially or socially disadvantaged groups on the “have-not” side of the digital
divide.'®

10.2 DOING PRO SE STATUS IN ONLINE COURT: PERSISTENT
DIGITAL DIVIDES

How the digital divide impacts virtual court proceedings, especially given the
technological asymmetries among represented and unrepresented parties, is a crit-
ical but unanswered question."”” The digital divide and differential access to modern
information technology (e.g., internet communication technology, computing tech-
nology, high-speed internet) impinges on the ability of low-income Americans to
participate in important dimensions of modern social-political life online, includ-
ing: learning, seeking out employment, working, identifying and obtaining social
services, and participating in democratic institutions."® Americans find themselves
increasingly separated into “digital haves,” with easy and fluent access to infor-
mation technology, high-speed internet, and technical savvy, and “digital have-
nots,” who rely primarily on smartphones for internet access, or the “smartphone
dependent,” often with interrupted and low-quality connections.

5 Id.

See Rachel Kahn Best et al., Multiple Disadvantages: An Empirical Test of Intersectionality

Theory in EEO, 45 Litic. L. & Soc’y REV. 991 (2011); Rebecca Sandefur, Access to Civil Justice

and Race, Class, and Gender Inequality, 34 ANN. REV. Socl0. 339 (2008).

See Alicia L. Bannon & Douglas Keith, Remote Court: Principles for Virtual Proceedings during

the COVID-19 Pandemic and Beyond, 115 Nw. L. REv. 1875 (2021).

See Amy L. Gonzales, The Contemporary US Digital Divide: From Initial Access to Technology

Maintenance, 19 INrFo. COMMC'N & SOC’Y 234 (2015).

9 See Amy L. Gonzales, Health Benefits and Barriers to Cell Phone Use in Low-Income Urban
U.S. Neighborhoods: Indications of Technology Maintenance, 2 MOBILE MEDIA & COMMC'N
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Troublingly, given these existing digital divides, the shift from in-person to virtual
proceedings may exacerbate societal inequalities in the courtroom. In other words, if
many courtrooms are using Zoom/Webex videoconferencing technologies, many
low-income unrepresented persons may not have the stable access to internet
communication technologies necessary to fully participate in hearings that affect
their life outcomes.* Consistent with the theory of doing unrepresented status — and
the social production of unrepresented persons in particular — we posit that these
first-order digital divides lead many low-income unrepresented persons to use cell
phones to dial into Zoom/Webex hearings with audio-only capabilities, rather than
videoconferencing capabilities. These unrepresented persons who access Zoom
hearings in audio-only form would visually appear to judges and lawyers in these
Zoom hearings as depersonalized black Zoom tiles.”

10.2.1 First-Order Digital Divide(s): Access to Technology and Stable
Internet Connection

Many unrepresented persons — indeed, those facing the most economic precarity —
do not have reliable access to the Internet or the videoconferencing technologies to
fully participate in virtual hearings. According to the Pew Research Center, many
low-income Americans rely on their cellphones to access the Internet and are
“smartphone-dependent” internet users, meaning that they access the Internet on
their cellphones and do not have broadband internet at home. About one-in-three
do not have a cell phone at all. Moreover, there are substantial disparities in access
to internet broadband and computers at home,** with Black, Hispanic,*® and rural*
households residing on the “have-not” side of the digital divide.

233 (2014); Amy L. Gonzales et al., Cell Phone Disconnection Disrupts Access to Healthcare and
Health Resources: A Technology Maintenance Perspective, 18 NEw MEDIA & SOCY 1422 (2016).
See Paul DiMaggio et al., Digital Inequality: From Unequal Access to Differentiated Use, in
SociaL INEQUALITY 355 (Kathryn Neckerman ed., 2004); Kathryn Zickuhr & Aaron Smith,
Digital Differences, PEW RscH. CTR. (Apr. 13, 2012), hitps://www.pewresearch.org/internet/2012/
o4/13/digital-differences/.

See Chapter 4 in this volume.

See Emily A. Vogels, Some Digital Divides Persist between Rural, Urban, and Suburban
America, PEw RscH. CTR. (Aug. 19, 2021), https://www.pewresearch.org/fact-tank/2021/08/19/
some-digital-divides-persist-between-rural-urban-and-suburban-america/; ~ Jason ~ Tashea,
Nothing Is Off-Limits for This California Bar Task Force, AB.A. ]., (Feb. 1, 2020, 3:00 AM),
https:/Awww.abajournal.com/legalrebels/article/nothing-is-off-limits-for-the-calif-bars-task-force-

2;

M

on-access-through-innovation-in-legal-services.

See Vogels, Some Digital Divides Persist; Monica Anderson & Madhumitha Kumar, Digital

Divide Persists Even as Lower Income Americans Make Gains in Tech Adoption, BENTON (May

7, 2019), https://www.benton.org/headlines/digital-divide-persists-even-lower-income-ameri

cans-make-gains-tech-adoption-o; Zickuhr & Smith, Digital Differences.

** See Anderson & Kumar, Digital Divide Persists; Andrew Perrin & Sara Artske, Home
Broadband Adoption, Computer Ownership Vary by Race, Ethnicity in the U.S., PEw Rsch.

2

w
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Troublingly, bridging these first-order digital divides by providing initial access
may not be enough to ensure true, reliable, material access or meaningful partici-
pation. Material access is a multidimensional construct,” and the ongoing struggle
to ensure material access may be better understood through a lens of technology
maintenance.>® Technology maintenance refers to the burdens of time, energy, and
money required to maintain digital access even after ownership of a cell phone.”
Technology maintenance practices that limit functionality include: counting cell
phone minutes to avoid “going over”; switching between cell phones depending on
minutes; or “beeping” (calling and hanging up) to communicate without minutes.*
Moreover, users share cell phones with family members, which requires mainten-
ance of personal relationships.™

While most low-income Americans have intermittent access to the Internet, this
access is often unstable and characterized by frequent periods of disconnection and
cycles of reliable unreliability.3® Low-income Americans contend with temporarily
disconnected service, broken hardware, and barriers on public access. These
disruptions diminish access to unemployment, healthcare, education, and social
support.?'

CtRr. (July 16, 2021), hitps://www.pewresearch.org/fact-tank/2021/07/16/home-broadband-adop
tion-computer-ownership-vary-by-race-ethnicity-in-the-u-s/.

* See Jan A. G. M. van Dyk, THE DEEPENING DIVIDE: INEQUALITY IN THE INFORMATION

SocCIETY (2005).

See Gonzales, Indications of Technology Maintenance; Gonzales et al,, A Technology

Maintenance Perspective.

*7 See Gonzales, Indications of Technology Maintenance; Gonzales et al., A Technology

Maintenance Perspective.

See Jonathan Donner, The Rules of Beeping: Exchanging Messages via Intentional “Missed

Calls” on Mobile Phones, 13 J. CoMPUTER-MEDIATED CoMMC'N 1 (2008); Gonzales,

Indications of Technology Maintenance; Gonzales et al., A Technology Maintenance

Perspective; HEATHER A. HORsT & DANIEL MILLER, THE CELL PHONE: AN ANTHROPOLOGY

oF COMMUNICATION (2000); Sebastian Ureta, Mobilizing Poverty? Mobile Phone Use and

Everyday Spatial Mobility among Low Income Families in Santiago, Chile, 24 INFo. Soc’y

83 (2008).

See Arul Chib & Vivian Hsueh-Hua Chen, Midwives with Mobiles: A Dialectical Perspective on

Gender Arising from Technology Introduction in Rural Indonesia, 13 NEw MEDIA & Soc’y 486

(2011); Arul Chib et al., Midwives and Mobiles: Using ICTs to Improve Healthcare in Aceh

Besar, Indonesia, 18 ASIAN ]. COMMC'N 348 (2008); Gonzales et al., A Technology Maintenance

Perspective.

See Gonzales et al., A Technology Maintenance Perspective.

3 See Gonzales et al., Indications of Technology Maintenance; Gonzales et al., A Technology
Maintenance Perspective; Amy L. Gonzales et al., Technology Problems and Student
Achievement Gaps: A Validation and Extension of the Technology Maintenance Construct, 47
CoMMC'N RscH. 750 (2020); Ilana Gershon & Amy Gonzales, You Got a Hole in Your Belly
and a Phone in Your Hand: How US Government Phone Subsidies Shape the Search for
Employment, 23 NEwW MEDIA & Soc’y 853 (2021).
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10.2.2 Second-Order Digital Divide(s): Inequalities in Technological
Capabilities and Efficacy

The persistence of a second-level digital divide3* refers to the fact that differences in
digital proficiencies produce inequality, often revealed by limited digital literacy or
efficacy in navigating the web.3® Barriers to firstorder access and the frictions of
technological maintenance compound to produce negative attitudes toward, and
perceived lack of utility of, the Internet.3* Relatedly, low-income Americans who
lack a computer at home experience higher emotional costs than others when using
computing technology. That is, barriers on home computers engender psycho-
logical friction toward computing technology.?® Undoubtedly, firstorder structural
inequalities contribute to a vicious cycle: Structural inequalities produce second-
order digital divides by reducing technological efficacy, creating psychological
friction, and affecting the type and quality of online activity,3* ultimately condition-
ing the benefits of being online.

10.3 OBSERVATIONS IN VIRTUAL COURT

In spring 2020, we engaged in over 500 structured observations of virtual proceedings
in Indiana in small claims courts among 20 Indiana judges who handle high
volumes of small claims cases, debt-collection cases, and evictions online. Within
these observations, our research team observed that the vast majority of low-income
unrepresented persons are dialing into Zoom virtual hearings with their cell phones.
The vast majority of these cases involve representational asymmetries in which
opposing counsel has the full video capabilities of Zoom, while these unrepresented
persons are limited to audio capabilities. In many instances, these unrepresented
persons are members of racial and ethnic minorities, as judged by their paralinguis-
tic intonations on the phone. These preliminary findings suggest that the effects of
moving to virtual proceedings, both benefits and costs, are not evenly distributed

3* See Eszter Hargittai, Second-Level Digital Divide: Differences in People’s Online Skills, 7(4)
FIRST MONDAY (2002).

33 See MassiMo RAGNEDDA & GLENN W. MUSCHERT, THE DIGITAL DIvIDE: THE INTERNET AND

SOCIAL INEQUALITY IN INTERNATIONAL PERSPECTIVE (2013).

See Gonzales et al., A Technology Maintenance Perspective; Alison Powell et al., The Essential

Internet: Digital Exclusion in Low-Income American Communities, 2 POL’Y & INTERNET 159

(2010); Constance Elise Porter & Naveen Donthu, Using the Technology Acceptance Model to

Explain How Attitudes Determine Internet Usage: The Role of Perceived Access Barriers and

Demographics, 59 J. Bus. RscH. 999 (2000); Pieter Verdegem & Pascal Verhoest, Profiling the

Non-User: Rethinking Policy Initiatives Stimulating ICT Acceptance, 33 TELECOMMS. POL’Y 642

(2009).

See Kuo-Ting Huang et al., Access Is Not Enough: The Impact of Emotional Costs and Self-

Efficacy on the Changes in African-American Students’ ICT Use Patterns, 20 INFo. CoMMC'N &

Soc’y 637 (2017).

See Dy, THE DEEPENING DIVIDE.
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between the “have” and “have-not” sides of the digital divide or between lawyers and
low-income unrepresented persons. We now turn to the preliminary findings of this
first phase of our multi-phase research program.

10.3.1 Study Overview

Method. A team of six law student observers at the Indiana University Maurer
School of Law and Stanford Law School engaged in structured observations of over
500 live-streamed virtual proceedings among twenty Indiana judges who handle
high volumes of small claims cases (e.g., evictions, debt collection, small claims)
online. These observations were conducted between March 1 and April 23, 2021 (a
seven-week window). These observers accessed the virtual hearings via the Indiana
Office of Court Service’s live-streaming website. To ensure that these observations
focused on small claims, debt-collection, and eviction cases, these observers
accessed the courts” public daily hearing calendars and private weekly hearing
calendars provided by the Indiana Office of Court Services. A detailed coding
scheme was developed, and these law students were trained over the course of two
weeks on how to implement this coding scheme. The observation data was inputted
via a Qualtrics survey.

Measures. For purposes of this chapter, which reports preliminary results, we
report three coded measures: (1) Represented by an attorney? (2) Dialed in by phone
to virtual hearing (e.g., Phone number on Zoom tile or only voice heard)? and (3)
Camera on? The observers coded these features of each of the over 500 live-
streamed hearings, indicating in categorical terms whether these features occurred:
yes, no, unsure, NA.

Data preparation. Data was entered in Qualtrics, and analyses were performed in
R version 4.0.2. The full dataset of live, virtual proceeding observations included n =
503 observations, and included hearings without a subject matter indicator. These
miscellaneous hearings were removed from the dataset, and the dataset was
narrowed to n = 455, which included observations of small claims cases, debt-
collection cases, and evictions. Next, n =106 of these 455 cases were observed by
multiple law students. Accordingly, we developed an interrater coding analysis
strategy in which data in the above-mentioned measures were retained for purposes
of analysis when a majority of these multiple observers agreed when resting whether
(1) a party was represented or not at the virtual hearing, (2) a party dialed into the
hearing on their phone or not, or (3) a party’s camera was on or not. In the vast
majority of instances, coders agreed about these aspects of a party’s appearance at the
hearing. After removing the duplicate observations from the dataset, n = 349 unique
observations remained. Regarding the subject matter of these cases, these n =
349 cases entailed eviction cases (n = 150), debt-collection cases (n = 103), small
claims cases (n = go), and other cases (n = 6) appearing on these high-
volume dockets.
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10.3.2 Preliminary Results

Representational asymmetries. We first analyzed representational asymmetries (n =
349), and in doing so, we categorized parties as represented if a lawyer appeared in
their case and classified cases in which defendants/respondents defaulted as cases in
which they did not have counsel. As anticipated and consistent with the literature
(Figure 10.1), a majority of hearings involved representation asymmetries in which
plaintiffs/claimants were represented and defendants/respondents were not (n = 209,
59.9 percent). Defendants/respondents were rarely represented (n = 5, 1.4 percent).
Both parties were unrepresented in nearly 40 percent of cases (n = 135, 38.7 percent).

Technological asymmetries. We first analyzed technological symmetries in a
manner that included defaults by defendant/respondents and no-shows by plain-
tiffs/claimants (n = 338). As revealed in Figure 10.2, the most notable observation
when including defaults and no-shows is that, despite the apparent conveniences
provided by remote proceedings, defendants/respondents nevertheless default in
approximately 55 percent of cases (n = 186, 55.0 percent), whereas plaintiffs/claim-
ants rarely no-show (n = 6, 1.8 percent).

P Represented
D Unrepresented
* Representation
Asymmetry Favors P

O

P Represented
D Represented

n =209 (59.9%) n=0(0.0%)

* Default Included
inD
Unrepresented
Status

P Unrepresented
D Unrepresented

n =135 (38.7%) P Unrepresented
D Represented
* Representation

K Asymmetry Favors D
n=5(1.4%)

FIGURE 10.1 Virtual proceedings represented status
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While this apparently reflects a decrease in the default rate, the conveniences
provided by remote hearings are not a panacea for addressing the challenge of
defaults in these cases. Over half of defendants/respondents still default in these
cases; as such, the conveniences of remote proceedings may need to be coupled
with other interventions that discern and more effectively address the underlying
reasons why many defendants do not to attend court hearings.

Turning now to Figure 10.3, which describes virtual proceedings where both
plaintiffs/claimants and defendants/respondents actually attend (i.e., excluding
defaults) (n = 149), we found that a majority of these hearings involved scenarios
in which defendants/respondents dialed into these Zoom/Webex hearings on their
cell phones (n = 96, 64.4 percent). Many of these instances involved technological
asymmetries in which the plaintiff had full Zoom virtual capabilities and the
defendant/respondent dialed into the hearing (n = 56, 37.6 percent). Rarely did
the technological asymmetry favor the defendant/respondent (n = 14, 9.4 percent).
In many instances, the parties both dialed into these hearings, despite the possibil-
ity of appearing virtually on Zoom (n = 40, 26.8 percent). Both parties appeared
virtually in a minority of cases (n = 36, 24.2 percent). Finally, we also revealed
instances in which a party appeared via Zoom with their camera off, which is
distinct from dialing in per se. In these scenarios, for example, a person would be
able to see others on Zoom, but their camera would be turned off and they would
not be able to be seen. This occurred in an extremely small fraction of cases (n =
3, 2.0 percent). In these cases, the defendant/respondent had turned their camera
off, whereas the plaintiff/claimant had their camera on, another technological
asymmetry.

Representational asymmetries x technological asymmetries. We then focused
specifically on cases in which lawyers appeared for the plaintiff and unrepresented
defendants appeared in these remote hearings (n = 96). This analysis (Figure 10.4)
reveals ways in which representational asymmetries compound with technological
asymmetries. In other words, the technological asymmetries are even more pro-
nounced when plaintiffs with lawyers face unrepresented defendants.

As reflected in Figure 10.4, we found that a majority of these hearings involved
scenarios in which unrepresented defendants/respondents dialed into these Zoom/
Webex hearings on their cell phones (n = 68, 70.8 percent). Nearly half of these
cases involved technological asymmetries in which plaintiff lawyers had full Zoom
virtual capabilities while unrepresented defendants/respondents dialed into the
hearing (n = 45, 46.9 percent). Rarely did the technological asymmetry favor
unrepresented defendants/respondents (n = 6, 6.2 percent). In many instances, both
a lawyer and an unrepresented defendant dialed into these hearings (n = 23, 24.0
percent). Both parties appeared virtually in a minority of cases (n = 20, 20.8 percent).

Again, we also revealed instances in which either the lawyer or unrepresented
defendant appeared via Zoom with their camera off, which is distinct from dialing
in. Although this rarely occurred (n = 2, 2.1 percent) and, when it did, it was the
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unrepresented defendant/respondent whose camera was off, and the plaintiff lawyer
whose camera was on, compounding the technological asymmetries.

10.3.3 Discussion

In summary, we found that a majority of low-income defendants/respondents in
these virtual hearings are unrepresented and most are dialing into virtual court (e.g.,
Zoom/Webex hearings) on their cell phones. These cases involve representational
asymmetries, in which repeat-player plaintiff lawyers litigate against low-income
defendants who are unrepresented. Troublingly, these cases also involve techno-
logical asymmetries, in which repeat-player plaintiff lawyers regularly employ the
full range of virtual interaction and videoconferencing capabilities of Zoom/Webex,
while low-income unrepresented defendants whom they sue are often limited to the
audio-only capabilities of their cell phones.

10.4 UNREPRESENTED IN VIRTUAL COURT: THE SOCIAL
PRODUCTION OF UNREPRESENTED PERSONS

Drawing on these findings, we now return to our framework, organized around
Winner’s core insight that “the complex interaction between law, technology and
human institutions ... may lead to unanticipated and adverse social policy out-
comes.”” In this section, we turn first to the social production of unrepresented
persons in virtual hearings and discuss the situational affordances and barriers, and
technological features and constraints, entailed by virtual hearings and how they
may differentially affect lawyers and unrepresented individuals in virtual court-
rooms. Then we turn to the social construction of unrepresented persons in these
virtual hearings and discuss ways in which the social cognitive processes of judges,
lawyers, and unrepresented persons are likely influenced by these asymmetries.

By way of background, our civil justice system presents persons navigating within
the system with situational affordances and barriers, that is, conditions that prompt
or permit some actions and conditions that conceal or foreclose others.3® Often
people are not consciously aware of the influence of these situational affordances
and barriers; nevertheless, these conditions powerfully guide and constrain behavior,
and influence how this behavior is understood by oneself and others. These condi-
tioning factors include the use of technology in virtual hearings. In this regard,
theories of mediated communication explain the relationship between features of
these technologies, affordances, and the communication that ultimately results from

37 Winner, Technologies as Forms of Life.

3% See James J. Gibson, The Theory of Affordances, in THE PEOPLE, PLACE, AND SPACE READER
(Jen Jack Gleseking et al. eds., 1979); DoNALD A. NORMAN, THE PsycHOLOGY OF EVERYDAY
THINGS (1988).
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using those technologies.? These mediated communication theories reveal that
videoconferencing technologies (e.g., Zoom/Webex) and audio-only technologies
(e.g., speaking over the telephone) entail qualitatively different features, affordances,
and constraints. For example, these different modalities alter the range of communi-
cation possible — including whether facial expressions, head nods, gestures, gaze,
and visual perception can occur — in turn, altering the process, content, and
outcome of communication possible.*

We focus first on the asymmetric affordances and constraints that shape how lawyers
and low-income persons access and appear in virtual courts — that is, how technology
produces unrepresented persons. Following that, we turn to how unrepresented persons
are perceived by judges and other courtroom actors — that is, how technology constructs
unrepresented status in the eyes of others. To raise just one possibility, might a judge’s
motivations, perception, and empathy be shaped by an asymmetry in which a lawyer
appears in a hyper-personalized visual form, while a low-income unrepresented person
is depersonalized into a black Zoom tile in the virtual hearing?

10.4.1 Overview: Social Production of Unrepresented Persons

The civil justice system presents courts, lawyers, and unrepresented persons with a
set of situational affordances and barriers.# In this section, we will examine the ways
in which virtual courts asymmetrically allocate situational affordances and barriers,
and technological features and constraints, to lawyers and unrepresented persons.
For example, lawyers can engage in fully virtual interactions, where they are able to
hyper-personalize and can also Zoom in from staged law offices with reliable high-
speed internet connections. Lawyers can also gaze directly into the camera —
simulating eye contact with the court — while also using and perceiving nonverbal
behavior to persuade. In contrast, low-income unrepresented persons who dial into
Zoom court on their cell phones can only speak and hear from a distance, are often
depersonalized into a black tile on the screen, cannot use or perceive nonverbal
behavior, and are unable to use or perceive documents in Zoom hearings. These
conditions and constraints are highly skewed and appear to exacerbate asymmetries
between lawyers and unrepresented persons in virtual courts.

10.4.2 Lawyers

Situational affordances and technological features. Virtual courts provide lawyers a
variety of situational affordances and technological features that may enhance their
efficiency and effectiveness.

39 See Steve Whittaker, Theories and Methods in Mediated Communication, in 'THE HANDBOOK
oF Discourst ProcEssEs (Arthur C. Graesser ed., 2003).

4 See Chapters 4 and 12 in this volume.

# See Gibson, The Theory of Affordances; NORMAN, THE PSYCHOLOGY OF EVERYDAY THINGS.
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Virtual courts reduce the time and cost borne by lawyers who would otherwise
have to travel to court and wait in courtrooms to attend in-person proceedings.* As a
result, lawyers can reallocate this time to prepare for other cases and multitask while
waiting for their virtual hearings to be called, which we observed. Moreover, lawyers
often have stable, reliable internet access in their law offices and homes, and these
home and law offices often contain legal resources, equipment, and staff — for
instance, case files on computers, phones, fax machines, scanners, access to online
legal databases, and administrative support — not available to lawyers physically
present in courtrooms. We observed an instance, for example, in which a judge
asked a lawyer for information specific to a case, which the lawyer did not have in
hand but was able to obtain after a brief pause from a colleague in an adjacent room
during the hearing.

Second, research has revealed that the inclusion of gaze awareness and upper-
body nonverbal cues in a video frame may engender empathy.# High-quality
videoconferencing systems that preserve gaze and upper-body cues have been found
to be as effective as face-to-face meetings in preserving empathic concern. However,
when systems do not preserve these cues, empathy and rapport are degraded.* The
challenge, again, is the asymmetry: lawyers are more likely to have this high-quality
videoconferencing technology than low-income unrepresented persons who dial
into these hearings.

Finally, Zoom virtual hearings allow lawyers and others with the most techno-
logical capital, capabilities, and expertise to enhance their self-presentation above
and beyond what may have been possible in an in-person hearing. This phenom-
enon is referred to as hyper-personalization.®® Lawyers can carefully curate their
online impression in Zoom hearings, using filters to soften and touch up their
images, placing their names on Zoom tiles, and by staging their background
(whether actual or virtual).

Barriers and constraints. As many lawyers have stable, reliable high-speed internet
access and the technologies necessary to participate in Zoom proceedings effectively
from their home or law offices, the shift from in-person to Zoom hearings appears to
impose few situational barriers. Furthermore, lawyers who Zoom into virtual hear-
ings face few technological constraints as compared to low-income unrepresented
persons who dial into Zoom hearings. These lawyers will often have access to

o

+ See Resolution 2 In Support of Remote and Virtual Hearings, CONF. CHIEF Js., CONF. STATE

Ct. ADM'RS 2 (July 28, 2021), https://ccj.nesc.org/_data/assets/pdf_file/oo16/67012/Resolution-
2_Remote-and-Virtual-Hearings.pdf.
4 See Chapter 4 in this volume.
# See David T. Nguyen & John Canny, More Than Face-to-Face: Empathy Effects of Video
Framing, 2009 Proc. SIGCHI Conr. oN Hum. FacTOrRs COMPUTING SYS. 423.
See Amy L. Gonzales, Disadvantaged Minorities Use of the Internet to Expand Their Social
Networks, 44 CoMMC'N RscH. 467 (2015).

v

4
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videoconferencing equipment that preserves their gaze awareness and nonverbal
behavior and have the ability to hyper-personalize their self-presentation.

10.4.3 Unrepresented Persons

Situational affordances and technological features. Like lawyers, unrepresented
persons may gain conveniences, including reduced travel and child-care burdens.*®
They may also enjoy the comfort of attending Zoom hearings from home or work
(rather than attending court in person). Indeed, the Self-Represented Litigation
Network has noted that virtual court proceedings may reduce the time and expenses
associated with traveling, transportation, childcare, and other day-to-day costs that
litigants incur when going to court.#

Relatedly, we observed instances where at least some unrepresented persons who
attended these virtual hearings behaved quite confidently, perhaps more confidently
than would be the case within an in-person hearing. This may be because, for some
unrepresented persons, the convenience and lack of formality may decrease the
sense of intimidation that may be present in an in-person hearing, an avenue for
future research.

These conveniences may be translating to higher appearance rates, as suggested
by the National Center for State Courts.#® Yet caution is warranted before celebrat-
ing these court statistics.

For example, when a low-income person dials into a Zoom courtroom on a cell
phone, this audio-only entry is counted as an “appearance.” However, these low-
income persons can neither see nor be seen by other court participants, unlike the
lawyers who Zoom into these virtual courts. They are unable to perceive the facial
expressions and nonverbal behaviors of other courtroom actors or to review docu-
ments used by lawyers and judges in these virtual hearings. In short, not all
“appearances” are appearances in the conventional sense of what it means for
something to appear to someone as an object of sight perception. In the future,
we should consider the utility of moving beyond a strict dichotomy of whether a
party “appeared” or not, and consider a construct that considers a continuum of the
qualities of what it means for a person to appear in court. Certainly, this continuum
will lend itself to many important questions that go beyond mere access, centering
on equity and the experience of attending court whether online or in person.

46 See Chapter 12 in this volume.

47 See JouN GREACEN, EXECUTIVE SUMMARY OF THE RESOURCE GUIDE ON SERVING SELF-
REPRESENTED LITIGANTS REMOTELY (2016), https://Awww.stln.org/system/files/attachments/
Remote%20Guide%20Fxecutive %20Summary%208-16-16_o.pdf.

# See Will Remote Hearings Improve Appearance Rates? NCSC (May 13, 2021), https:/Avww.nesc

.org/mewsroom/at-the-center/2020/may-13.

https://doi.org/10.1017/9781009255301.014 Published online by Cambridge University Press


http://www.srln.org/system/files/attachments/Remote%20Guide%20Executive%20Summary%208-16-16_0.pdf
http://www.srln.org/system/files/attachments/Remote%20Guide%20Executive%20Summary%208-16-16_0.pdf
http://www.srln.org/system/files/attachments/Remote%20Guide%20Executive%20Summary%208-16-16_0.pdf
http://www.srln.org/system/files/attachments/Remote%20Guide%20Executive%20Summary%208-16-16_0.pdf
http://www.srln.org/system/files/attachments/Remote%20Guide%20Executive%20Summary%208-16-16_0.pdf
http://www.ncsc.org/newsroom/at-the-center/2020/may-13
http://www.ncsc.org/newsroom/at-the-center/2020/may-13
http://www.ncsc.org/newsroom/at-the-center/2020/may-13
https://doi.org/10.1017/9781009255301.014

Digital Inequalities and Access to Justice 243

Barriers and constraints. Unlike lawyers, the shift from in-person to Zoom hear-
ings imposes notable situational barriers and technological constraints on low-
income persons.

First, unrepresented persons must prepare exhibits and documents in advance of
hearings. While these documents are filed before Zoom proceedings, courts use
these documents within the proceedings themselves. When low-income persons dial
into Zoom proceedings, they are unable to see the court or documents shared by or
with the court during the hearing. We observed that this led to miscommunication
about documents (and negative outcomes) during Zoom hearings.

Second, the shift to Zoom removes situational affordances available to low-income
people who attend court in person: mainly, access to in-court self-help ecosystems. This
shift may impair the ability of navigators, self-help professionals, and legal-aid providers
to help unrepresented persons. Relatedly, in immigration and criminal proceedings,
lawyers have experienced difficulty meeting and privately conferring with their clients
before virtual hearings.*> Moreover, when low-income persons dial in to Zoom pro-
ceedings, they lose the ability to observe others and learn how the full complexity of the
courtroom unfolds. While this may be of little value to lawyers, unrepresented persons
often learn by watching. Without this opportunity to learn by watching, many unrepre-
sented persons may not understand the process or the expectations of the court, which
may decrease the effectiveness of their self-representation.>

Third, most low-income unrepresented persons access the Internet via cell
phones that are, themselves, reliably unreliable.”" Relatedly, many low-income
Americans who have cell phones are on pay-as-you-go data plans and cannot afford
to pay for the data required to attend. When these low-income Americans dial in to
these hearings, they are depersonalized into black Zoom tiles in the hearing, set
against a black Zoom backdrop, often with a case number (or phone number)
attached to the Zoom tile. Many other low-income persons do not appear on the
screen at all; rather, these Zoom tiles are hidden from the screen, and judges and
lawyers merely hear their voice. For these persons, aside from this auditory presence,
there is no sign that these unrepresented persons appeared at hearings at all.

10.5 SOCIAL CONSTRUCTION OF PRO SE PERSONS

This section turns to the way in which the asymmetric affordances, barriers, and
constraints present in these virtual proceedings may influence the social cognitive

4 See Eric T. Bellone, Private Attorney-Client Communications and the Effect of
Videoconferencing in the Courtroom, 8 J. INT'L Com. L. & TECH. 24 (2013); Diamond et al.,
Efficiency and Cost; Anne Bowin Poulin, Criminal Justice and Videoconferencing Technology:
The Remote Defendant, 78 TuL. L. REv. 1089 (2004); Ingrid V. Eagly, Remote Adjudication in
Immigration, 109 Nw. U. L. REv. 933 (2015).

>® See Bannon & Keith, Remote Court: Principles for Virtual Proceedings.

5! See Gonzales, The Contemporary US Digital Divide.
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Sacial Construction of Pro se Persons

In-person Court Proceedings Virtual Court Proceedings

FIGURE 10.5 Model of civil justice interactions and social cognitive processes
between judges, lawyers, and unrepresented persons in in-person and virtual court
proceedings

processes and social perception of judges, lawyers, and unrepresented persons. We
present a model of these social cognitive processes and the ensuing civil justice
interactions, with an emphasis on the contrast between in-person and virtual court
proceedings in Figure 10.5. In this section, we outline the possible implications of
our findings to date for unrepresented persons exhibiting digital disparities in court
proceedings and underscore areas that we will seek to address in future stages of
this research.

10.5.1 Judge’s Perspective

From the judge’s perspective, judges can only see and be seen by the lawyer. From
the judge’s vantage point, low-income unrepresented persons who dial into Zoom
hearings appear as a black Zoom tile with a case ID or phone number appended to
the black tile. As such, the asymmetries created by this technology may, despite the
well-meaning of judges, subtly affect their impressions, empathy, and motivations.
These affordances and barriers will alter the judicial role.

Motivation. The shift from in-person proceedings to Zoom virtual hearings may
affect the motivation and goals of judges and court personnel who operate under
severe resource constraints. While courts have shifted to a therapeutic or problem-
solving orientation when addressing in-person cases, including evictions,** the shift
to Zoom court may affect this orientation. When low-income unrepresented persons
dial into a Zoom virtual hearing, they appear as black Zoom tiles with a phone
number (or merely a case ID), and this may hinder the empathic concern necessary
for a therapeutic or problem-solving orientation.

>* See Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47 CoNN. L. REv. 741
(2015).
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Perception and impressions. Video-mediated communication alters the way
people are perceived and the impressions formed.” In this context, unrepresented
persons who appear in Zoom virtual hearings via video, rather than in person, may
be perceived as less warm and competent than those who appear in person,
especially relative to the lawyers who appear virtually in court.>*

Cognitive depletion. “Zoom fatigue” is depleting because video conferences are
cognitively demanding, requiring one to “focus more intently on conversations in
order to absorb information,” as opposed to the nonverbal cues we usually rely
upon.”® Relatedly, Zoom participants have the ability to watch oneself during these
video conversations. Yet seeing one’s own video generates a state of objective self-
awareness, which may increase the cognitive load of engaging in these technologies,
and may impact a person’s interactions in a videoconference.

Empathy. These technologies also affect the empathy expressed and experienced.
Facial expressions, gaze awareness, and nonverbal behaviors build trust and
empathy between people, and they affect person-perception as well. When these
technologies interrupt or conceal these nonverbal behaviors, empathy may be
reduced. For example, the video framing of cell phones (if video is available at
all) and a stable mounted computer will have different effects on the inducement of
empathy®® because the video framing of stable mounted computers may capture
these nonverbal features of the upper body and correct for gaze error. Moreover,
empathy is more easily generated between people who have ongoing relationships or
frequent conversations; thus, strangers are at a distinct disadvantage when presenting
over video.*”

Digital inequalities between lawyers and many low-income unrepresented per-
sons may translate into disparities in the ability to gaze at the judge during these
virtual hearings. Gaze awareness is an important factor that affects whether people
are perceived as generally interested, trustful or approving, or attentive.®® Gazing is
an important expression of interpersonal attitude or affect. Indeed, lawyers are taught

>3 See Chris Fullwood, The Effect of Mediation on Impression Formation: A Comparison of Face-
to-Face and Video Mediated Conditions, 38 APPLIED ERGONOMICS 267 (2007); Gail S.
Goodman et al., Face-to-Face Confrontation: Effects of Closed-Circuit Technology on
Children’s Eyewitness Testimony and Jurors’ Decisions, 22 L. & Hum. BEHAV. 165 (1998);
Molly Treadway Johnson & Elizabeth C. Wiggins, Videoconferencing in Criminal
Proceedings: Legal and Empirical Issues and Directions for Research, 28 L. & PoL’Y 211 (2000).

>+ See Holly K. Orcutt et al., Detecting Deception in Children’s Testimony: Factfinders” Abilities to
Reach the Truth in Open Court and Closed-Circuit Trials, 25 L. & Hum. BEHAV. 339 (2001).

>> See Susan A. Bandes & Neal Feigenson, Virtual Trials: Necessity, Invention, and the Evolution

of the Courtroom, 68 BurraLo L. REv. 1275 (2020).

See Nguyen & Canny, More Than Face-to-Face.

57 See Philip A. Powell & Jennifer Roberts, Situational Determinants of Cognitive, Affective, and

Compassionate Empathy in Naturalistic Digital Interactions, 68 Computs. HuMm. BEHAV. 137

(2010).

See Jim Gemmell et al., Gaze Awareness for Video-Conferencing: A Software Approach, IEEE

MuLTiMEDIA, Oct—Dec. 2000, at 26.
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to gaze in order to enhance their persuasion,® ingratiate themselves to the judge
and ]'ury,60 or assert dominance over opposing witnesses and parties.61 Because those
who dial into these Zoom proceedings are unable to gaze at the judge or opposing
lawyer, they may be construed as being “defensive” or “evasive.”®* Moreover, eye
contact is an important ingredient to social interactions and may prompt recursive
processes of trust and rapport, whereas an inability to gaze may generate distrust and
harm rapport in intergroup encounters.

The increased psychological distances that these technologies create may lead to
depersonalization or, in the worst scenario, dehumanization.®® This may be in part
because these technologies may shape the way others are construed: whether they
are construed more abstractly or individuated, whether they are experienced as close
or far,% which may impact depersonalization. The risk in the scenario at hand is
that low-income unrepresented persons who dial into these Zoom virtual hearings
may be depersonalized, that their appearance in a Zoom tile with a number and a
disconnected voice may subtly dehumanize them in the eyes of the court officials
and lawyers.

Behavior. At least two studies suggest that Zoom virtual hearings may elicit faster
interactions and decisions than in-person hearings. That is, that the discrete hearing
time is faster than would otherwise be the case because of the social-cognitive
dynamics produced by the technology employed. This was observed, for example,
in the impact of videoconferencing in judicial decision-making about deporting
immigrants® and is documented in research on the effect of videoconferencing on
team performance.®

Contingent nature of the judicial role. Interactions between judges, lawyers, and
unrepresented persons and their performances in the courtroom are contingent on
the technologies employed within the civil justice system.’” These court

59 See Albert Mehrabian & Martin Williams, Nonverbal Concomitants of Perceived and Intended
Persuasiveness, 13 J. PERSONALITY & Soc. PsycH. 37 (1969).

See Robert J. Pellegrini et al., The Effects of an Approval-Seeking Induction on Eye-Contact in
Dyads, g BrrtisH J. Soc. & CLINICAL PsycH. 323 (1970).

See Ralph V. Exline, Visual Interaction: The Glances of Power and Preference, 19 NEB. Symp.
MoTIVATION 163 (1971); Phoebe C. Ellsworth, Direct Gaze as Social Stimulus: The Example of
Aggression, 2 NONVERBAL COMMC'N AGGRESSION 53 (1975).

See Robert E. Kleck & William Nuessle, Congruence between the Indicative and
Communicative Functions of Eye-Contact in Interpersonal Relations, 7 Britisn J. Soc. &
CLINICAL PsycH. 241 (1968).

See Chapter 4 in this volume.

See Min Kyung Lee, Making Decisions from a Distance: The Impact of Technological
Mediation on Riskiness and Dehumanization, 18 Proc. ACM Conr. oN CoOMPUT.
SupPPORTED COOPERATIVE WORK & Soc. COMPUTING 1576 (2015).

See Eagly, Remote Adjudication in Immigration.

See Demetrios Karis et al., Improving Remote Collaboration with Video Conferencing and
Video Portals, 31 HUMAN-COMPUTER INTERACTION 1 (2016).

See Jose Bellido, Forensic Technologies in Music Copyright, 25 Soc. & LEGAL STUD. 441 (2010).
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performances are shaped, in part, by the technological capital of these various
actors.”® For example, Rowden and Wallace, in studying the introduction of video-
conferencing in Australia, found that the introduction of this technology had “a
profound impact on the production, management and consumption of judicial
images, [which] has implications for the judge’s in-court role both as traditionally
conceived and in practicing new types of therapeutic jurisprudence that require
increased emphasis on engagement with other court participants.”® In general,
virtual hearings are associated with more distant or impersonal communication. Yet
the introduction of these technologies has occurred at a time when there has also
been a strong move toward more engaged styles of judging.”

10.5.2 Lawyer’s Perspective

Like the judge, but unlike low-income persons who dial into these Zoom hearings, a
lawyer will be able to see and be seen by the judge. This will affect their adversarial
orientation and potentially exacerbate asymmetries against unrepresented people.
These asymmetries may affect opposing lawyers, who are in an adversarial orienta-
tion, making it more likely for them to use nonverbal behaviors and documents that
unrepresented people are unable to see. It may also lead them to dehumanize these
unrepresented persons.

Initial face-to-face interactions and preexisting relationships. Initial face-to-face
meetings are crucial for enhancing later virtual interactions.”” Research on distrib-
uted teams in the business context reveals that conflict is mitigated by in-person
meetings followed by regular video conferences, which can help to maintain a
cohesive team and a sense of shared identity. One leading study noted that people
who met in person before video-mediated meetings were better at establishing trust
with other group members than those who had not met beforchand.” Another
likewise found evidence that initial in-person contact could benefit later virtual
conferences.”® This research suggests that video conferences may be more effective
for lawyers who are already acquainted with judges and have preexisting relation-
ships with them.

% See PIERRE BOURDIEU, DisTINCTION: A SOCIAL CRITIQUE OF THE JUDGEMENT OF TASTE
(Richard Nice trans., Harvard University Press 1987) (1984); Emma Rowden & Anne
Wallace, Remote Judging: The Impact of Video Links on the Image and the Role of the Judge,
14 INT'L J.L. CONTEXT 504 (2018).

% See Rowden & Wallace, Remote Judging.

7 Id.

See Guido Hertel & Susanne Geister, Managing Virtual Teams: A Review of Current Empirical

Research, 15 Hum. Res. MceMT. REV. 69 (2005); Karis et al., Improving Remote Collaboration.

7 Elena Rocco, Trust Breaks Down in Electronic Contexts but Can Be Repaired by Some Initial
Face-to-Face Contact, 1998 Proc. SIGCHI Conr. oN Hum. Factors COMPUTING Sys. 496.

73 See Rocco, Trust Breaks Down in Electronic Contexts; Nicola Derrer-Rendell & Chris
Fullwood, An Initial Face-to-Face Meeting Improves Person-Perceptions of Interviewees across
VMC, in CONTEMPORARY ERGONOMICS 296 (2000).
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10.5.3 Unrepresented Person’s Perspective

Finally, unlike judges and lawyers, an unrepresented person who dials into a Zoom
hearing cannot see or be seen, and they appear as a black Zoom tile on the judge’s
and lawyer’s computer screens. This may affect their participation, experience of
justice, and the outcomes obtained.

Construal and meaning-making. When low-income unrepresented persons dial
into Zoom virtual hearings, they have access to audio-conferencing capabilities only
and are unable to see a courtroom at all. This will undoubtedly affect the sense of
realism, solemnity, and gravity of the proceedings, when compared to in-person or
videoconferencing enabled proceedings. This may leave them apathetic or con-
fused, experiencing the process as less “real.” Moreover, friction and barriers access-
ing these Zoom virtual courtrooms may lead unrepresented persons to infer that
these virtual court proceedings are not truly designed for people like them.

Experiences of procedural justice. Research suggests that in-person participation
may be perceived as more procedurally just than technologically mediated partici-
pation.” For example, research in organizational justice has concluded that appli-
cants were less attracted to organizations that used video interviews compared to in-
person interviews.”> Other studies have noted that in-person interviews were
regarded as fairer than video-mediated interviews, resulting in higher levels of job
acceptance.”® In still another study, interviewees rated their interviewers as less
friendly during the video-mediated interviews (in comparison to in-person and
telephone interviews).”” This research suggests that some unrepresented persons
may experience videoconference proceedings as less procedurally just than in-
person proceedings. Extrapolating this research a step further, one can infer that
unrepresented persons may find it procedurally unjust to be limited to audio-only
capabilities when their adversaries have access to the full range of video-conference
capabilities.

Relational feedback, turns, interruptions. Physical proximity supports the inter-
action and cohesion of groups.”® This is, in part, because of bandwidth and network
cost limitations that reduce the rate, clarity, and frequency of communicative

See Fullwood, The Effect of Mediation on Impression Formation.

See Derek S. Chapman & Patricia Rowe, The Influence of Videoconference Technology and

Interview Structure on the Recruiting Function of the Employment Interview: A Field

Experiment, 10 INT'L J. SELECTION & ASSESSMENT 185 (2003).

7 See Derck S. Chapman et al., Applicant Reactions to Face-to-Face and Technology-Mediated
Interviews: A Field Investigation, 88 J. APPLIED PSYCH. 944 (2003).

77 See Susan G. Straus et al., The Effects of Videoconference, Telephone, and Face-to-Face Media

on Interviewer and Applicant Judgments in Employment Interviews, 27 ]. MGMT. 363 (2001).

See Sara Kiesler & Jonathan N. Cummings, What Do We Know about Proximity and Distance

in Work Groups? A Legacy of Research, in DisTRIBUTED WORK 57 (Pamela Hinds & Sara B.

Kiesler eds., 2002).
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turns.” Because low-income unrepresented persons are unable to observe or com-
municate with nonverbal behavior, this may exacerbate miscommunication, while
at the same time making judges, lawyers, and unrepresented persons slower to
correct these misunders’[alndings.80 Indeed, we observed several instances in which
this kind of miscommunication occurred for unrepresented persons who were not
proficient in English. Unfortunately, these unrepresented tenants dialed into Zoom
court and were not able to overcome the language barrier. Similar issues may occur
for persons with disabilities, though virtual proceedings may also increase access for
persons with mobility-impairing disabilities as well.™

One challenge is that these faster hearing times may be coupled with more
problematic intergroup interactions. The asymmetries in these interactions may
harm intergroup interactions in virtual environments. For example, many judges
and lawyers are majority group members, while many low-income members are
racial or ethnic minorities or belong to vulnerable groups. Past research has found
that an audiovisual lag in an interaction may incite tension in intergroup inter-
actions, particularly when persons are not well acquainted.

Participation. If unrepresented persons experience the process as procedurally
unjust, their participation and engagement may be dampened. Indeed, researchers
have suggested that videoconferencing technologies may have prompted declines in
participation, which may have explained adverse outcomes in research involving
bail decisions®3 and immigration removal decisions.**

Contingent nature of unrepresented persons. Finally, these technologies and the
digital inequalities engendered reveal the contingent nature of being a self-
represented litigant in the civil justice system. As has been described, the very act
of appearing in court is altered and dependent on the technologies employed within
these proceedings. At the same time, this technology may benefit the most advan-
taged unrepresented persons who have technological capital, capacity, and where-
withal. Technological capital is a subset of, and an addition to, Pierre Bourdieu’s
cultural, economic, and social forms of capital in the information age,*> marked by

79 See Souren Paul et al., Impact of Heterogeneity and Collaborative Conflict Management Style
on the Performance of Synchronous Global Virtual Teams, 41 INFO. & MGMT. 303 (2004).

See Lori Foster Thompson & Michael D. Coovert, Understanding and Developing Virtual
Computer-Supported Cooperative Work Teams, in CREATING HIGH-TECH TEAMS: PRACTICAL
GuIipANCE ON WORK PERFORMANCE AND TECHNOLOGY 213 (Clint Bowers et al. eds., 2006).
See Bannon & Keith, Remote Court: Principles for Virtual Proceedings.

See Adam R. Pearson et al., The Fragility of Intergroup Relations: Divergent Effects of Delayed
Audiovisual Feedback in Intergroup and Intragroup Interactions, 19 PsycH. ScI. 1272 (2008).
Diamond et al., Efficiency and Cost.

See Eagly, Remote Adjudication in Immigration.

See Anthony J. Hesketh & Neil Selwyn, Surfing to School: The Electronic Reconstruction of
Institutional Identities, 25 OXFORD REV. EDUC. 501 (2019); Pierre Bourdieu, The Force of Law:
Toward a Sociology of the Juridical Field, 38 HastiNGs L.J. 8os, 807 (1987); Gonzales, The
Contemporary US Digital Divide.
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first-order and second-order digital divides in internet access, skill, and experience.86
These societal patterns may, in part, explain why so many unrepresented persons
dial into Zoom virtual hearings from their cell phones without videoconferencing
capabilities.

10.6 CONCLUSION

In this chapter, we sought to illuminate how virtual proceedings unfold for low-
income persons in the everyday by examining how these new technologies affect the
experiences of low-income persons who encounter, and contend with, adversities
within virtual court proceedings. Our preliminary findings revealed troubling phe-
nomena in many small claims cases, including eviction and debt-collection cases,
winding through virtual court proceedings in Indiana. We found that a majority of
low-income persons in these cases are unrepresented, and most are dialing into
virtual court (e.g., Zoom/Webex hearings) on their cell phones. The vast majority of
these cases involve representational asymmetries, in which repeat-player lawyers
litigate against low-income persons who are unrepresented. Of concern, many of
these cases also involve technological asymmetries, in which repeat-player lawyers
regularly employ the full range of virtual interaction and videoconferencing cap-
abilities of Zoom/Webex, while the low-income unrepresented persons whom they
sue are often limited to the audio-only capabilities of their cell phones.

We believe that examining how virtual proceedings unfold in the everyday
contributes to the development and refinement of accurate and useful theories
about our dynamic civil justice system and best practices for enhancing access to
justice in virtual proceedings.

8 See Eszter Hargittai, The Digital Reproduction of Inequality, in SOCIAL STRATIFICATION (David
Grusky et al. eds., 2008); Ellen Johanna Helsper, A Corresponding Fields Model for the Links
between Social and Digital Exclusion, 22 COMMC'N THEORY 403 (2012); Neil Selwyn,
Reconsidering Political and Popular Understandings of the Digital Divide, NEw MEDIA &
Soc’y 341 (2004); Nicole Zillien & Mirko Marr, The Digital Divide in Europe, in THE DIGITAL
D1viDE: THE INTERNET AND SOCIAL INEQUALITY IN INTERNATIONAL PERSPECTIVE 55 (Massimo
Ragnedda & Glenn W. Muschert eds., 2013).
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