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Regulation of the Access of Undocumented Migrants
to Social Protection

Exploring the Boundaries of Solidarity

Alexandre de le Court

7.1 INTRODUCTION: UNDOCUMENTED MIGRANTS,
ORGANISED SOLIDARITY, AND FACTORS OF INCLUSION

The evolution from nationality to residence as factor for inclusion in systems of
social protection has shaped undocumented immigrants into an exclusionary
category, with the view to bring social law in line with goals of immigration control.
However, undocumented immigrants have access to social protection in certain
circumstances.

Systems of social protection are generally construed as the expression of the
concept of solidarity or as governed by a principle of solidarity considered as a core
value of democratic states, with constitutional relevance (Becker 2007: 1). However,
solidarity is an elusive, difficult and poly-semantic concept (Supiot 2015). In this
chapter, I refer to solidarity above all as state-organised, compulsory redistribution of
resources related to the notion of welfare state, sometimes also referred to as ‘coerced
collective action” (Kolers 2012), or to use Durkheim’s concept, an imposed form of
organic solidarity. This form of redistribution is regulated by a legal concept of
solidarity, among other principles. But from a political point of view, it must base its
legitimacy on the understanding of solidarity by those who are part of it (van der
Veen et al. 2012).

But this also poses the question of the boundaries of solidarity. Who can be part of
that system of solidarity? In exploring that question, this chapter uses the notions of
exclusive and inclusive solidarity as loosely based on the work of Hannah Arendt.
She defines exclusive solidarity as a shared experience of oppression leading to
interdependence and a shared understanding of the rationale of action and organisa-
tion. And inclusive solidarity is present where the experience of oppression is not
shared but where action and organisation arise from the judgment that certain
factual conditions involved in the situation of a ... group of persons constitute an
affront to the dignity of humankind” (Reschaur 1992: 728).
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For practical reasons, this chapter translates those concepts into a form that would
structure the analysis around its objective. Therefore, inclusive solidarity would refer
to organised solidarity that goes further than the boundaries of the group of solidarity
defined around the concept of citizenship and legal residence. Redistribution of
resources to cover social risks within that group of solidarity would be referred to as
exclusive solidarity, involving a communitarian understanding of solidarity (Misic
2018: 271). Even if those translations do not contain the same meaning as in their use
by Arendt as dynamics of solidarity, it is contended that the concepts of exclusive and
inclusive solidarity have those logics at their core, even if some aspects of solidarity
within the community of nationals and immigrants with authorised residence are
funded on the logic of inclusive solidarity, and some aspects of the access of
undocumented immigrants to organised social protection find their explanation in
logics of exclusive solidarity. This would show the inherent lack of coincidence
between the logics of immigration law and social protection law.

As even in the EU the subject still pertains to the core competences of the
Member States (excepting within the sphere of the right to free movement), and
in the presence of only very timid specific international standards on the matter
(O’Cinneide 2020: 58), the chapter analyses four cases pertaining to the Continental
Welfare State group (and its Mediterranean derivative), Germany, The Netherlands,
France, and Spain. Their systems of organised solidarity rely on a combination of
employment-related social insurance systems and more universalistic complemen-
tary systems of protection.

Core to the analysis are the concepts of responsibility, reciprocity, dignity, and
vulnerability as factors of inclusion in the circle of solidarity, reflecting different
‘dimensions of solidarity” (Supiot 2015), which are also factors of legitimation of the
institutionalisation of solidarity in the form of those social protection systems (van
Oorschot and Roosma 2015).

Before starting the analysis, and given the extremely complex character of the
question, some limitations to the study must be explained. The notions of undocu-
mented worker or undocumented immigrant are complex and represent various
realities of precarious statuses of residence in a host country: refused asylum seekers,
non-citizens with expired authorisations, immigrants with short-term authorisation
without work permits, persons in a situation of transition between authorisations,
victims of human trafficking, and so on. The analysis developed here eludes that
complexity to a certain extent, as its objective is to focus above all on the regulation
of social rights, rather than be a study of the notion of undocumented migrant. This
is also the reason why it does not consider the different regulations of the residence
and work authorisation policy or the different openings towards regularisation of
immigration status, relating to immigration law, even if they are important factors of
access to solidarity that allow one to qualify that solidarity around the inclusive—
exclusive spectrum.
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This is because the purpose of the chapter is to explore the legal boundaries of the
systems of social protection as defined by social law, and critically analyse the
exclusion of undocumented migrants from those systems, drawing on the different
rationales legitimising being on the receiving end of solidarity, other than nationality
or legal residence. While the first section focuses on the discussion of exclusion from
the point of view of the equality principle, the following sections analyse the system
of benefits in case of work-related accidents as a system based on the responsibility of
the employer, employmentrelated insurance as a system based on reciprocity,
social assistance as a system guaranteeing dignity as well as evolving around the
idea of vulnerability, and, finally, healthcare as having essential links with core
fundamental rights.

7.2 EXCLUSIVE SOLIDARITY AS INSTRUMENT OF
IMMIGRATION POLICY AND THE PROBLEMATIC
FRAMEWORK OF EQUALITY LAW

The French or Dutch cases clearly show that the exclusion of undocumented
immigrants from organised systems of solidarity should not be considered as an
absolute constant, but rather the culmination of a process accompanying or
following the extension of social security systems and gradual substitution of
nationality by residence as a criterion of inclusion (Isidro 2016: 106; Kapuy 2011: 271).

Since the Dutch Linkage Act of 1998, Section 10 of the Act on Foreign Nationals
(Vreemdelingenwet) provides that a foreigner without authorisation to stay has no
right to benefits or advantages conceded by an administrative authority. Exceptions
are possible for benefits related to education, necessary medical care, the necessity to
protect public health, or legal assistance.

In France, authorised residence as a condition of access to social insurance was
generalised by the Act of 24 August 1993 on Control of Immigration and Conditions
of Entry, Reception and Stay of Non-Nationals in France, after a process of
affirmation by administrative courts and the Conseil Constitutionnel of a principle
of equal treatment between nationals and non-nationals in terms of social security
(Michelet 2007: 82-83). Since then, section 115-116 of the Social Security Code only
allows inclusion of foreign citizens in obligatory social insurance if they are in
order with legislation on residence and work of non-nationals. Access to retirement,
invalidity, maternity, and sickness benefits became likewise limited. Exclusion
of undocumented immigrants from social assistance was culminated in 1998
(Isidro 2016).

The Spanish case is one of central regulation, but with precepts left open to
interpretation. Act 4/2000 of 11 January on the rights and freedoms of foreigners in
Spain and their social integration provides that those foreigners with residence in
accordance with the legal provisions have the right to develop a professional activity
as employee or self-employed person as well as the right to access the social security
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system. They also have the right to social assistance and social services in the same
conditions as Spanish citizens. Undocumented immigrants could be therefore
considered as excluded @ contrario. However, the Act also provides that non-
nationals, whatever their administrative status (including thus undocumented
immigrants) have the right to basic social services and benefits. Also, the Act
specifies that the absence of authorisation to reside or to work ‘shall not be an
obstacle for the access to benefits deriving from circumstances provided by inter-
national treaties for the protection of workers, or other [benefits] to which [the
worker| could have right, whenever they are compatible with his or her situation’.
The open wording of the provision seems to be in line with the statement of the
Tribunal Supremo in a judgment recognising the right to benefits in case of indus-
trial accident, according to which one cannot ignore ‘the progressive evolution
towards the social protection of immigrants who provide services as employees
without counting with the preceptive authorisations’ (Gonzdlez Ortega 2008)."
However, in a later judgment of 2008 on access to unemployment benefits, the
same Court put the brakes on the expansive jurisprudence of lower courts that was
being built on that idea.” It considered that such an approach would imply the lack
of different treatment between authorised and non-authorised residents, a move-
ment that would go against the aim of disincentivising non-authorised immigration.
Therefore, a restrictive interpretation was needed, and the Court seemingly limited
the ‘benefits compatible with the situation of the worker’ to the basic social
assistance benefits expressly authorised by the Act.?

The German case is one based on more complex legislation and a different tiers
system. Section 30 of the 1st Book of the Social Code (Sozialgestezbuch 1, or SGB 1)
provides that the Social Code, as an expression of the responsibilities of the Social
State, applies to all those who have their domicile or habitual residence in Germany
(Mimentza Martin 2011: 125). As undocumented immigrants are considered by
definition to have a provisional residence, because of the lack of authorisation, they
are excluded from said scope (ibid.: 126).* However, section 37 SGB I provides that
the specific regulation in other books of the Social Code can make exceptions to the
principle of section 30, enlarging or reducing said scope. As such, inclusion in
obligatory employee social insurance depends on legality of employment (even if in
some cases employment can be legal even without authorisation to stay and excep-
tions are made under the regulation of specific social risks). Inclusion in the system

Gonzilez Ortega (2008) cites the Judgment of the Tribunal Supremo of 7 October 2003 to

ground this assumption.

Judgment of the Tribunal Supremo of 18 March 2008.

3 Montoya Medina (2009: 863) criticises that interpretation by stating that a systematic and
teleological interpretation of the provision and the Act does not permit such a far-reaching
limitation, giving rise to the possibility of access to employees’ social insurance benefits
‘compatible with the workers’ situation’.

4 This would thus include in the scope of application those undocumented workers who have

not (yet) been ordered to leave the country.
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of social assistance benefits in cash for employable persons (Hartz IV) also depends
on habitual residence. But the Act on Asylum’s Seekers Benefits, which provides for
a system of social assistance calculated and organised differently, also applies to
those who are ‘obliged to leave the country’, and therefore undocumented immi-
grants (ibid.). This involves thus the existence of a different tiers system, the content
of which varies in function of administrative status, but which guarantees, in theory,
a minimum of subsistence to all.

The logic of subservience of solidarity to immigration policy is expressed thus
under different forms of intensity in function of the case. In a particular case it has
been pushed to the extreme through the appearance of what has been called a
‘solidarity crime’.” Section L6221 of the French Code for Entry and Residence of
Foreigners and the Right of Asylum forbids any person to facilitate or try to facilitate
the irregular entry, circulation, or stay of a non-citizen. The interpretation of this
vague definition by Criminal Courts ended considering various forms of individual,
private help towards undocumented migrants as an offence, and prohibited thus
solidarity in its most unorganised version: direct empathy and defining a category of
persons not even deserving private help for a supposed common good (Cinalli and
De Nuzzo 2018: 295 and 298).

However, in the context of appeal procedures against those judgments, the
Conseil Constitutionnel recognised for the first time in an explicit manner the
principle of fraternity as constitutional principle, which involves the guarantee of
‘the liberty to help others, with a humanitarian goal, without consideration of the
regularity of their stay within the national territory’. As a response to the public
debate, an amendment was introduced in the law in September 2018 that created
immunity from prosecution in case of free help to move within the territory or in
providing shelter, except if the help is provided for passing the border. This brought
French law more in line with article 1 of Directive 2002/9o/E.C, which requires
financial gain for the assistance to undocumented immigrants to be an offence.
Before the entry into force of that law, the Cour de Cassation already annulled
judgments in application of the jurisprudence of the Conseil Constitutionnel and
ordered the persons to be judged again before the Court of Appeal of Lyon, which
absolved them from prosecution in May and October 2020.°

However, it is not only in its extreme expressions that the limitation of solidarity as
a mechanism at the service of immigration policy has been brought before the

> The notion of ‘solidarity crime’ starts being used in several countries to conceptualise the
criminalisation of individuals and organisations helping migrants and refugees. This can
happen through direct means, like in the French case, but also through indirect means, like
in the case of the prosecution of ship captains helping refugees crossing the Mediterranean in
Italy for supposed complicity with immigration mafias (and there are other cases in
Switzerland, Belgium, and the USA), contributing to the forming of an imaginary where a
fundamental value ends being criminalised.

The Prosecution, however, appealed the judgment of 18 May 2020 so that the case is again
pending before the Cour de Cassation.

6

https://doi.org/10.1017/9781009170260.007 Published online by Cambridge University Press


https://doi.org/10.1017/9781009170260.007

124 Alexandre de le Court

Courts. In the four analysed cases, the legal configuration of exclusive solidarity
systems in function of the necessities of immigration policy has been challenged on
the grounds of the equality principle, without, however, any real success.

The Centrale Raad voor Beroep” had to decide upon several requests for non-
application of the Dutch Linkage Act for being contrary to the equality principle of
article 26 of the International Covenant on Civil and Political Rights. The Court
found that there was no violation because the purpose of the Act as well as its means
were sufficiently justified: the Act contributed to a coherent migration policy that
had among its goals that persons who are not authorised to stay would be made to
leave. In this context, access to social benefits could give rise to extension of
unauthorised stays and the creation of a situation of ‘apparent legality” possibly
affecting the qualification of the residence.

The French Conseil Constitutionnel approved the 1993 reform by merely and
very succinctly stating that it did not violate the principle of equal treatment,
because undocumented immigrants were not in a similar situation when compared
to nationals or non-nationals with authorisation to reside or work.® As such the
Conseil did not even proceed to assess if the difference of treatment was adequate to
the purpose of the law. This does not seem to be in line with the traditional doctrine
on equal treatment principle. It would be difficult to sustain that the adequate
character of exclusion from social insurance is sufficiently evident for the Court not
to even mention it (Michelet 2007: 84).

Even if there are no judgments of the Spanish Constitutional Court on the
specific provisions regulating inclusion in social security, the application of the
equality principle between nationals and non-nationals has been configured with
the occasion of a 1984 judgment on the compatibility with the right to work of the
existence of a work authorisation as condition for valid employment. Starting from
the premise that section 14 of the Constitution limits the application of the general
principle of equality of treatment to Spanish nationals, it states, however, that the
use of nationality as a criterium to limit access to a right is not allowed if this would
be prohibited by law or an international treaty, or in case it would affect those
fundamental rights that are necessary for the guarantee of human dignity and which
the Constitution generally states that they belong to anyone, and not only to Spanish
citizens.” But the right to work does not belong to that second category.

The more complex character of the legislation in the German case might explain
that there does not seem to exist judicialised controversies on the exclusion of
undocumented immigrants from the general scope of the Social Code. However,
segmentation of social assistance rights in function of the type of residence
authorisation (or the absence of authorisation) has been discussed under the

7 The highest appeal court in matters of social security.
Conseil Constitutionnel, Decision 93-325 DC of 13 August 1993, at 118.
9 Tribunal Constitucional, judgment 1071984 of 23 November, legal ground no. 3.
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equality principle of section 3 of the German Federal Basic Law. Benefits under the
Asylum Seekers’ Benefits Act are more limited, can be paid in kind,'® and are not based
on an individualised approach. However, in a Judgment of 13 November 2018, the
Bundessozialgericht found that this did not involve a violation of the equal treatment
clause of section 3 paragraph 1 of the Federal Constitution. Considering the wider
margin of appreciation of the legislator when regulating social benefits linked to the
needs of the beneficiaries, the Court found that the justification for the unequal
treatment (reducing economic migration and avoiding social benefits from being
incentives for the extension of the stay of beneficiaries) was to be considered in adequate
proportion to the affectation of the fundamental right. And one of the main reasons for
that s that basic needs are guaranteed in all cases. Here thus, the existence of a multiple-
tier system guaranteeing basic needs allows to consider as justified the exclusion of
access to ‘general social rights in the name of migration policy. Another argument that
was used, and reminds of the reasoning of the Dutch courts, is the necessity to avoid
factual statuses that might be considered hidden regularisation processes.

A look at the jurisprudence of the Furopean Court of Human Rights (ECtHR)
also shows the limitations of the non-discrimination framework in challenging
restrictive legislation in the international sphere. However, it allows for the addition
of new elements to the debate.

The European Convention on Human Rights has, according to its article 1, the
vocation of applying to ‘all persons” under the jurisdiction of the ratifying parties,
including undocumented immigrants (Da Lomba 2014), and the ECtHR has
forbidden unequal treatment between nationals and non-nationals in the access to
social security rights in the absence of sufficient justification.” However, in
Ponomaryovi v. Bulgaria (judgment of 28 November 2011), the Court considered
that ‘a State may have legitimate reasons for curtailing the use of resource-hungry
public services — such as welfare programmes, public benefits and healthcare — by
short-term and illegal immigrants, who, as a rule, do not contribute to their funding.
It may also, in certain circumstances, justifiably differentiate between different
categories of aliens residing in its territory.” In the case at hand, the Court found a
violation of article 14 taken in conjunction with article 2 of Protocol no. 1 (right to
education), considering the circumstances of the case, which excluded the applica-
tion of ‘any consideration related to the need to stem or reverse the flow of illegal
immigration” or that it could not be said that the applicant tried to abuse the
Bulgarian education system. The Court seems thus to connect on the one hand
the right of access to public benefits to the level of contribution to the system, and
on the other does not rule out the objectives of immigration policy or the limitation
of abuse of the system as possible justification of unequal treatment on grounds of the

' Even if in general beneficiaries are given cash benefits, except in Bavaria.
" ECtHR, judgment of 16 September 1996, Gaygusuz v. Austria, and subsequent jurisprudence;
for a critical appraisal of the significance of the judgment, see Dembour (2012).
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immigration status. The Court confirmed in Bah v. United Kingdom that limiting ‘access
of certain categories of aliens to resource-hungry’ public services could be justified, where
it considered that excluding access of a mother and her son to social housing and housing
assistance because the residence authorisation of her son was delivered on the condition
that he would have no recourse to public funds, pursued the legitimate aim of allocating a
scarce resource fairly between different categories of claimants.” The means were also
considered to be proportionate to the aim given the specific circumstances of the case,
because there would have been an obligation of the municipal authority to intervene if
the threat of homelessness had materialised, even if temporarily.

Those decisions show the lack of effectiveness of the equality framework in
advancing inclusive solidarity in the field. But this lack of effectiveness could not
be said to be due to an intrinsic problem with the principle of equality, or the
weakness of possible justifications against exclusion versus those in favour. What the
analysis reveals is the general unwillingness of Courts to proceed to a weighted
analysis of the different countervailing arguments, taking subjective legislative
assumption generally for granted. On the other hand, they do not seem to go as
far as ruling out immigration status as a possible ground for discrimination. As such,
there is a formal adherence to the right of undocumented migrants to equality, but
in practice, the margin of appreciation given to the Member State or the legislative
power ‘dilutes the impact of this formal universalism’, without forgetting the weaker
protection generally given to social fundamental rights (O’Cinneide 20z0: 58)."

However, the underdevelopment of that area of human rights law does not mean
that there can be no evolution towards more universalism (ibid.: 64). When focusing
on social protection, one element to be considered is the internal logic of the
regulation of access to those systems. In addition to treating that aspect, the following
sections also show that there are cases where exclusionary systems are not as tightly
closed as one would assume.

7.3 THE CASE OF INDUSTRIAL ACCIDENTS: INCLUSIVE
SOLIDARITY AND EMPLOYERS’ RESPONSIBILITIES

In all the cases of the analysis, whatever the restrictive character of their social
insurance system towards undocumented workers, exceptions are made for benefits
related to industrial accidents.

* The Court also considered that, while immigration status is to be considered an aspect of
personal status for the purpose of article 14, despite being granted by law, the element of choice
as to the status is important to determine the scope of the margin of appreciation to be accorded
to the state. It reminded that the applicant was not a refugee, and could thus return to her
country of origin, and chose to have her son join her in the United Kingdom.

This also confirms to some extent the observation of Dembour (2012), according to whom there
is a refusal to address the liberal contradiction between universalism of rights and particularism
in access to resources.

13
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The Dutch case is one where inclusive solidarity in the matter is technically
explained by the classification of the question as part of the realm of labour law,
rather than social security. Pursuant to article 629 of the 7th Book of the Dutch Civil
Code on the regulation of the employment contract, in case of incapacity to work
due to illness (including accident, industrial accidents and professional diseases),
pregnancy or childbirth, the employer has the obligation to pay the employee 70 per
cent of the salary during a maximum period of 104 weeks."* As employment
contracts celebrated with a worker without authorisation to work or stay are con-
sidered valid as to their effects, independently of the responsibility of the workers for
the situation, the system of wage continuation applies also to undocumented
workers (Kapuy 2011: 513). Here thus, it is the formal qualification of the coverage
of a social risk as a right under labour law (as opposed to a social security right) for
which the employer is solely responsible, which serves as system of extension of
solidarity."

In the other cases, the link with the employment contract is more tenuous, even if
material or formal connections are clearly present. The definition of industrial
accident by section L4u-2 of the French Social Security Code applies to ‘all
employees or person providing work, wherever and under which title ever’. This
has been traditionally interpreted as including undocumented workers under the
principle that ‘no distinction has to be made when the law does not make any’.*®
The origin of the definition of professional disease in the Labour Code and its
treatment under the same Book of the Social Security Code also involves inclusion
of undocumented workers under its scope.

Obligatory inclusion in the Unfallenversicherung (German Insurance in case of
Industrial Accidents, SGB VII) depends only on the material characteristics of being
employed, without consideration to the declared or undeclared character of the
work, or the residence status. In this line, the law explicitly provides for the payment
of benefits also when the habitual residence is in another country (Mimentza
Martin 2011: 174). The insurance institutions can, however, recover the costs of their
intervention towards the employer in case of absence of declaration and payment of
contributions."”

" In case of permanent incapacity to work, however, most undocumented workers will not be
covered as they will not be considered as employees under the Sickness Benefits Act and the
Work and Income According to Labour Capacity Act (Kapuy 2011: 518).

In case of permanent incapacity due to industrial accident, there is also an obligation under
labour law to compensate the worker for the loss of salaries. Permanent incapacitation in case
of illness or non-industrial accident is covered under the Social Security Law, involving
exclusion of undocumented non-citizens. However, the Besluit aanspraken bij beroepsziekten
van niet op grond van de WAO of de Wet WIA verzekerden provides for an exception in case of
certain professional diseases, even if payment of benefits is made dependent on the proof of
establishment in another country.

Cour de Cassation, judgment of 4 May 2016, Case 15-12.237.

§110 SGB VIIL.
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The Spanish Tribunal Supremo, in its judgment of ¢ June 2003, based its
favourable interpretation of existing norms (ILO Convention 19 on Equality of
Treatment (Accident Compensation) and Order of 1966 on the extension of the
scope of social security) on the idea that ‘a worker cannot be deprived of an element
of protection which in our system of labour relations always has been inherent to the
employment contract’. Therefore, the principle of automaticity of benefits and
presumed registration with the social security system in case of industrial accidents
should apply, even in case of nullity of the employment contract. As explained
hereunder, those principles involve payment of benefits by the social security
administration also in case of undeclared work, and repetition of the benefits from
the employer by the administration.

Benefits in case of industrial accidents are thus an important exception to the
exclusion of undocumented workers from social protection. This could be explained
by the close historical links this form of worker protection has with the contract of
employment. In the analysed cases, absence of work and/or residence authorisation
does not invalidate the contract, or if it does, the effectiveness of most rights the
employee has under the contract is not affected. Moreover, rooted in the traditional
concept of objective liability of the employer for industrial accidents, the cost of that
social insurance is generally fully borne by the employer, and it is less the commu-
nity of nationals and authorised residents that bears the costs of redistribution. This is
also expressed by the right to repetition that the state has towards employers whose
undocumented workers are to be covered by state benefits. One could therefore
discuss whether this system of social protection is to be grounded on principles at the
basis of organised solidarity, or rather pertains to the scope of responsibility and
liability from one contracting party to the other, even if the mechanisms of applica-
tion of that private liability have been collectivised.

7.4 EMPLOYMENT-BASED SOCIAL INSURANCE SYSTEMS:
EXCLUSIVE SOLIDARITY DESPITE RECIPROCITY

Undocumented workers are generally excluded from employment-based social
insurance, whether as part of the general exclusion like in the Dutch® and
French cases,” or through a more complex configuration in the German and

% Asa complement to the Linkage Act, the different acts regulating the branches of employment-
based social insurance (Health Care Act - Ziektewet, Unemployment Act — Werkloosheidswet,
Work and Income according to Labour Capacity Act — Wet Wia — and the Work and Care
Act — WAZO) all provide for the explicit exclusion of undocumented workers from the notion
of employee under their application. Also, without authorised residence, non-nationals who are
receiving benefits would see their right suspended, suspensions that would be lifted in case of a
new authorisation or once residence has been established abroad in the EU/EEA or in a
country with which a bilateral agreement has been concluded (Kapuy 2011: 482—483).

9 Up to 2017, section L161-8 of the Social Security Code provided that in case of loss of conditions
to be covered by a regime of social insurance (which the Council of State extended to the loss
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Spanish cases. However, if undocumented workers are excluded from benefits,
social contributions generally remain due by the employer for the period of
unauthorised employment. The connection of those contributions with the
principle of reciprocity as an important element at the basis of (and legitimisation
of ) redistribution of resources through solidarity allows us to question the coherence
of the exclusion.

The German case is one of generally explicit exclusion from the right to perceive
benefits. Undocumented workers are also excluded from unemployment benefits,
due to their impossibility to be able to enter the labour market, one of the main
conditions of the benefit. And considering healthcare, sickness benefits, and support
in case of care needs, the inclusion of undocumented immigrants within the special
healthcare and social assistance benefits of the Benefits for Asylum Seekers Act
involves their exclusion from those social insurances.

As seen above, the Spanish case is one where access to social insurance benefits
seems not to be necessarily prohibited to undocumented workers. However, a
general condition for the access to benefits in the case of the occurrence of a social
risk is that the worker be registered with the social security system, an administrative
act that can only take place upon the communication by the employer of the hiring
of the worker, which involves the communication of the authorisation to work in the
case of non-nationals. However, in case of undeclared work, section 166.4 of the
Basic Social Security Act provides that, with respect to benefits in case of unemploy-
ment, industrial accident, and healthcare benefits in case of maternity, common
accident or common illness, workers will be presumed being registered by law if
they fulfil the other conditions to receive those benefits. And because the payment
of contributions is a responsibility that pertains to the employer, the lack thereof
cannot be opposed to the worker by the social security administration. This con-
struction has been extended to undocumented workers in the case of industrial
accidents, as seen above, but the Tribunal Supremo refused to extend it to
unemployment benefits. Claims to other benefits have not been brought
before courts.

On the other hand, despite the exclusion from the reception of benefits, all cases
provide for the obligation of the employer to pay the social contributions related to
the period of (most probably) undeclared employment, based on the responsibility
for the employer for their payment,* except in the case of The Netherlands,” were

of authorisation to work/reside), the right to sickness, maternity, invalidity, and benefits in case
of decease would be maintained during a period determined by decree (one year in 1998).
However, the provision was amended in 2017 and now excludes expressly undocumented
workers from its application.

France: section 115-6 Social Security Code. In Germany, this obligation is generally submitted
to a prescription period of thirty years (Tangemann and Grote 2017).

With some exceptions for the employer and in the case of social insurance not related to
employment, like the basic pension insurance (Kapuy 2011: 490).

2:
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payment of an amount equivalent to unpaid contribution is legally conceptualised
as a fine.

As seen above, the Spanish Tribunal Supremo has put the question of the
obligation of payment of social contributions despite the unauthorised character
of the employment in the middle of its legal reasoning for the recognition of some
categories of social insurance benefits to undocumented workers.

The payment of contributions can be connected to the insurance logic behind
earnings-substituting benefits. But it is also closely connected to the idea of
reciprocity or the interdependency logic behind those forms of organised solidarity.
Social contributions can be considered as a tax on the salary with the objective to
finance specifically the benefits paid to the other members of the group of solidarity
(in the future or at the time of payment) and involve therefore ‘membership
elements” (Spiegel et al. 2015: 11). Therefore, their payment is the fulfilment of the
primary condition of reciprocity to be able to be part of the system.

In the four analysed cases, it is the employer who bears the responsibility to pay
social contributions to the administration, both those that are detracted from the
workers’ salary in a legal sense and those the employer has the obligation to pay, and
which are part of the salary as labour cost. And in case of irregular employment the
employer will bear liability for the lack of payment. But it is important to conceptu-
alise that liability as not related to the obligation of the employer to contribute to the
system, but to the employer being the instrument through which contributions are
collected, because the employer is the party to the employment contract with the
most means. And because the liability of the employer in case of non-payment of
contributions is thus a practical means guaranteeing that contributions will be
recovered, the absence of their payment during the employment relationship should
not exclude the fact that the undocumented worker contributed to the system
through his or her employment, and as such fulfilled, at least to a certain extent,
the condition of reciprocity at the basis of his or her membership of the community
of solidarity.*

Under that perspective, the obligation to pay contributions in case of employment
of undocumented workers is not to be construed as a penalty on the employer (or at
least not exclusively), but as materialisation of the contribution of the worker to the
social security system in parallel with his or her contribution to society and/or the
economy through his or her activity. It could thus justify their right to access to
benefits under the idea of reciprocity as legitimisation of social insurance systems.
From that perspective, in those cases where undocumented workers would have

** The open clause of section 36.5 of the Spanish Act on Foreigners, granting access to benefits
‘compatible” with the situation of the undocumented migrant should thus be read in this light.
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worked sufficiently to build up rights to social benefits, the justification for
excluding undocumented migrants from social protection brought forward by the
EctHR under Ponomaryovi v. Bulgaria should not stand.*®

7.5 SOCIAL ASSISTANCE AND OTHER FORMS OF PROTECTION
OF THE RISK OF POVERTY: DIGNITY AND VULNERABILITY AS
FACTORS OF INCLUSIVE SOLIDARITY

Legal discussion around access of undocumented migrants to social assistance and
other subsidiary systems concerns less the principle of equality (except maybe in the
German case, to a certain extent, as discussed in Section 7.2) than the existence of a
positive obligation of the state to maintain the dignity of all those who find
themselves on its territory, with special emphasis on the most vulnerable.

In France, the introduction in 1993 of the authorisations of residence and/or work
as condition for access to social benefits also extended to social assistance.
Exceptions were made for social assistance benefits for children (extended by
jurisprudence to other forms of social aid for children, like school meals); social
assistance in case of admission in a shelter for social reinsertion (victims of violence,
toxicomania, ex-convicts, and so on); and some social assistance benefits for elderly
people (linked with a duration of residence requirement). The Conseil
Constitutionnel did not see any infringement of the right, enshrined in the
Preamble to the Constitution, ‘of any human being to obtain means for an accept-
able existence from the community when, for reason of age, physical or mental state,
or economic situation he or she is incapable to work’. According to the Conselil, it
pertains to the legislative and executive powers to determine the modalities of
exercise of that right. And the law restricting access to social assistance provided
for the possibility to derogate from the principle of authorised residence by govern-
mental decision. The Conseil recognised this element of proportionality as suffi-
cient not to have to review the law.* It is, however, important to point out that the
possibility for the government to provide for ‘inclusive’” exceptions has never been
exercised, reinforcing the purely theoretical character of the proportionality test in
this case.

Social assistance is also a domain where the open character of definitions in the
Spanish case leaves important questions unresolved. Act 4/2000 provides that any
non-national, independently of his or her administrative status, has the right to basic
social services and benefits. Those concepts are, however, not further defined.
Moreover, except for the so-called non-contributory benefits of the social security

5 Ttis also important to consider that if undocumented workers do not formally contribute to the
social security system, it is because the immigration regulation does not allow them to, despite
providing effective work and (even modestly) contributing to the economy or providing
valuable services to the community.

* Decision 93-325 DC of 13 August 1993, paras 125-127.
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systems and the newly implemented Vital Minimum Income, to which undocu-
mented immigrants have no access, social assistance is regulated at the regional
level. But regional legislations do not necessarily define benefits or services under
categories that would refer to the term ‘basic’. The lack of clarity involves a certain
leeway for regional laws to remain confusing on the subject and exclude undocu-
mented immigrants for those schemes.

The explicit exclusion of undocumented immigrants to social assistance in the
case of The Netherlands gave rise to several challenges based on international law.
The Centrale Raad van Beroep recognised in 2010 that in certain circumstances,
exclusion from social assistance benefits could violate Art. § of the ECHR (right to
respect for private and family life, home, and correspondence). In the case at hand,
it was recognised that an undocumented migrant with serious health problems that
could not be remedied without shelter had a right to the latter in application of the
positive obligation of the state to guarantee a person’s dignity. However, so as not to
‘contradict the migration policy of the government’, this does not necessarily mean
that those persons have access to social benefits in application of the general social
assistance act (WWB, now Participation Act). It first must be ascertained if the
positive obligation under Art. 8 ECHR can be assumed by the administration
competent for immigration (which provides some benefits or services to some
categories of immigrants, like victims of human trafficking or refugees).”

The question of exclusion of social assistance to undocumented migrants in The
Netherlands was brought to the attention of the European Committee of Social
Rights (ECSR) through a collective complaint brought by the Confederation of
European Churches for violation of the European Social Charter for the lack of
emergency assistance and shelter given to adult undocumented immigrants.

In its decision of 1 July 2014, the ECSR reminded its decision in FIDH
v. France, where it considered that, even though the first paragraph of the
Appendix to the ESC apparently limits its scope to foreign nationals of contracting
parties when they are residing or working lawfully in the concerned state, the
limitation of the scope by the Appendix must be interpreted restrictively to preserve
the essence of the rights of the Charter, and would not apply when rights are at stake
that have to be considered a prerequisite of human dignity, a fundamental value or
the core of positive European human rights law.*” The ECSR also reminded that
already in its 2009 Conclusions it found The Netherlands being in breach with

* Centrale Raad van Beroep, judgment of 19 April 2010.

0 ECSR, Decision on the Merits of 1 July 2014, complaint number go/z013.

*7 ECSR, Decision on the merits of 3 November 2004, complaint number 14/2003 (International
Federation of Human Rights Leagues v. France). In the case at hand, the ECSR did not find a
violation of article 13 of the Charter, as the French system of State Medical Aid (commented
hereafter) provided a form of medical assistance to undocumented migrants, even if with
imprecise concepts and difficulties of implementation. It found, however, a situation of non-
conformity with article 17 as the same conclusions could not be attained when children, to
which the UN Convention on the Rights of the Child applies, are concerned.
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article 134 (right to social and medical assistance to nationals of other Parties to the
Charter) and 312 (right to housing) of the ESC — because ‘it has not been
established that all persons without resources, whether or not legally present in
The Netherlands, have a legally recognised right to the satisfaction of basic human
material need (food, clothing, shelter) in situations of emergency’.* Moreover, the
Committee considered that emergency assistance ‘cannot be made conditional
upon the willingness of the persons concerned to cooperate in the organisation of
their own expulsion’, decoupling thus the limited right to access to solidarity from its
submission to immigration policy.

In a judgment of 26 November 2015, the Centrale Raad van Beroep followed only
partially the decision of the ECSR. It acknowledged that Art. 3 and Art. § of the
ECHR could impose, in specific circumstances, the obligation on a state to provide
minimal assistance to undocumented immigrants, and that emergency assistance in
the form of food and shelter should thus be given. However, it considered that this
possibility already existed in the form of the existing shelters for asylum seekers. In
the case at hand, the claimant had been offered continued shelter by the
Immigration Administration once his authorisation had expired, but on the condi-
tion that he would cooperate to his return to his country of origin. The municipality
had refused to give assistance under social assistance laws because of the existence of
the latter alternative. The Court found that the obligation to cooperate to his return
did not invalidate the legitimacy of that alternative (contrary to the position of the
ECSR on the obligation to cooperate),* for which the refusal of the municipality
was in accordance with the law.3° In a judgment delivered on the same day,? the
administrative section of the Council of State considered that the cooperation of an
undocumented immigrant with his or her return as a condition for providing
emergency shelter and assistance did not violate the obligation of the state under
the ECHR,* provided that exceptions could be made in parti