
monstrously untrue promise of immortality and the recent
television show The Leftovers as a generative representation
of life in the (non-)shadow of the loss of God. Martel sums
up by writing that “without the colonizations and inter-
pellations that archism foists on us, we would occupy our
own anarchic selves in utterly different ways. Without the
burden of finding out who we ‘really are’ or having to
follow a moral law that is really just, as Lacan notes, a form
of sadism, we have the distinct pleasure of ‘becoming who
we are,’ as Nietzsche beautifully put it” (p. 255).
Martel’s conclusion gestures in various ways towards

post-archism, and how our political vocabulary might
have to transform should we finally acknowledge that all
authority is, as he puts it, “inherently collective, and
actually anarchist” (p. 262). These range from the banal
and symbolic, like renaming buildings dedicated to
archists, to more substantive, if elusive, movements like
reconstructing social space democratically through
“anarchitecture” (p. 288). The reader leaves with the
sense that the aim is not so much concrete political
transformation as the wholesale reordering of our con-
ceptual and hence political lives; as Martel is wont to say,
after all, “life and anarchism … amount to the same
thing” (p. 46).
Such an (archist?) totalizing sense is at once what makes

this book at times so exciting and at times so frustrating,
and even, yes, disappointing (in the common sense signi-
fication). Its vision is so broad that, a few concrete
examples notwithstanding, it remains difficult to see
how onemight even begin, before a conceptual revolution,
that is, to attack the archism it addresses. Part of the
problemmay be its expansive notion of anarchism; indeed,
it is not clear why the language of “anarchism” rules here
rather than that of, say, “freedom” or “democracy,” both of
which might also capture much of what Anarchist Prophets
intends. It therefore suffers, on the one hand, from an
affliction that affects much anarchist thought, namely the
refusal to distinguish between better and worse real world
political regimes, a blindness that in real life surely matters
more than conceptual questions about archism tout court.
On the other hand, while I take this work’s aim to be
different than most other “anarchist” works, it would have
still been helpful to see some wrestling with the anti-statist
tradition for the purpose of drawing a clearer bead on how
archism might be undermined. Thus although David
Graeber and Murray Bookchin make cameo appearances,
we hear nothing of the anti-archist prospects of federalism
(Proudhon), collectivism (Bakunin), communism
(Kropotkin, Goldman), or syndicalism (Rocker, Mala-
testa), for example, or Bookchin’s searing indictment of
“lifestyle anarchism,” which—with the appropriate squint
—could seem consonant with Martel’s own pan-critical
vision, let alone, say, the “postanarchism” of Saul Newman
or the abolitionist Black anarchism of William
C. Anderson. Grappling with real anarchists rather than

their notional prophets might have given this work more
practical political purchase. These critical observations
should not be taken, however, to impugn the fruitful
brilliance of Anarchist Prophets, a work that deserves a
place in the pantheon of anarchist writings, for it incisively
and inventively expresses the central critique of the dom-
ineering, dominant, and often self-obscure sovereign aspi-
ration at the heart of the vast majority of Western political
thought.

Religious Liberty and the American Founding: Natural
Rights and the Original Meanings of the First Amend-
ment Religion Clauses. By Vincent Phillip Muñoz. Chicago:
University of Chicago Press, 2022. 344p. $95.00 cloth, $30.00 paper.
doi:10.1017/S1537592722003747

— Keith E. Whittington , Princeton University
kewhitt@princeton.edu

In Religious Liberty and the American Founding, Vincent
Phillip Muñoz offers an intriguing new argument on the
meaning of the religion clauses of the First Amendment of
the U.S. Constitution. His unconventional argument is
not likely to please anyone in the heated political and legal
debates over religious liberty, but this book deserves a close
reading from anyone interested in religious liberty juris-
prudence, natural rights theory, or originalist approaches
to constitutional interpretation.

Muñoz has spent much of his career studying American
political thought on religious liberty in the late eighteenth
century. This book builds on that expertise, but extends
his work in dramatic new directions. Although this book
touches on the political thought of prominent founding-
era figures like James Madison and Thomas Jefferson, the
focus here is extracting principles of religious liberty from
the eighteenth-century context that can be embodied in
judicial doctrines and applied to the problems of today.
The book moves speedily through its arguments, and is
admirably clear about what it argues, what it does not, and
what the limitations to his approach to understanding
these constitutional provisions might be. He mostly con-
fines his explicit disagreements with other scholars to the
footnotes, so his text is particularly streamlined and
focused on primary materials, whether historical docu-
ments or Supreme Court opinions. There are places where
the book might have benefitted from drawing out the
arguments a bit more and working through the potential
objections to the points being made, but there are a lot of
interesting ideas put on the table that can be considered
further in future works.

The book is explicitly originalist in its basic orientation,
which is to say that it is concerned with uncovering the
meaning of the free exercise and establishment clauses of
the First Amendment as they would have been understood
at the time of their drafting and ratification. This makes his
argument particularly relevant to the current Court, which
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is more open now to originalist arguments than it has ever
been. It might also make the book off-putting to some
scholars who eschew originalism. But it would be a
mistake for anyone interested in religious liberty debates
to skip over Muñoz’s contribution, since it should be
highly informative and thought-provoking regardless of
one’s jurisprudential philosophy. One certainly need not
think that original meaning is determinative of constitu-
tional meaning to learn from the arguments that Muñoz
offers here.
One interesting feature of the book is that Muñoz is not

a traditional originalist. He engages with the various
features of current originalist theories and scholarship,
but the book takes a distinctive approach to thinking
about originalist theory and evidence that sets him apart,
and the book is worth considering from that theoretical
perspective alone. His approach to thinking about
originalist practice is at sharp odds with how Justice
Clarence Thomas structures his arguments, for example.
Muñoz also embraces the distinction between constitu-
tional interpretation and constitutional construction that
has been featured in some recent originalist theories, and
that leads him to offer a more nuanced account of these
issues, one that simultaneously recognizes the limits as to
what we can extract from the historical materials and the
possibilities for more distinctly normative efforts to con-
struct some guiding principles that are consistent with—
but go beyond—what the historical meaning by itself can
provide.
The book is divided into three parts. The first section is

concerned with reconstructing a set of fairly widely
endorsed ideas about religious liberty in late eighteenth-
century America. He thinks this is best characterized as a
theory of religious liberty as a natural right. This account
draws on a broader intellectual context in which the
founding generation was operating, but the evidence that
Muñoz most prefers to marshal is the set of political and
legal texts that shaped early American governance. From a
close reading of early American constitutional documents,
supplemented by some contemporaneous commentary, he
extracts a set of core commitments and understandings.
Having put together a set of principles that commanded
some broad consensus, Muñoz then concludes this
section of the book by showing where there was substantial
disagreement on these issues at the time. Both public
policy and constitutional provisions on such issues as
religious test oaths and taxpayer support for religious
institutions complicate the picture of religious liberty at
the outset, and Muñoz works to show the conceptual
frames that made sense of those particular policies and
how they fit within—and pressed against—the kind of
natural right to religious liberty that he lays out in the
previous chapters.
The second section of the book divides simply into two

parts. With the theoretical foundations squared away in

the first section, the second section tries to nail down a core
original meaning of both the establishment clause and the
free exercise clause as they were added to the federal
Constitution. The chapters seek to identify what the
constitutional framers were attempting to accomplish
and what constitutional rules they embodied, and it takes
particularly seriously the dialogue that develops between
the Federalists and the Anti-Federalists during the ratifi-
cation process over how the newly drafted Constitution
might implicate religious liberty and how skeptics about
the proposed Constitution could be mollified. It also
neatly identifies some unresolved ambiguities in the text
as adopted that unavoidably limits how comprehensive a
strictly originalist jurisprudence can be. Regarding the
establishment clause, Muñoz perceives two basic rules:
Congress is barred from making any law “erecting” a
religious establishment, and Congress is barred from
making any law “concerning” state-level religious estab-
lishments. Thus, the establishment clause has an impor-
tant federalism component designed to protect state-level
religious establishments from federal interference, but the
clause cannot be understood merely as a federalism-
reinforcing amendment. Turning to the free exercise
clause, Muñoz thinks that it is clear that religious liberty
was understood to be an individual right and that such a
right did not require religious exemptions or accommo-
dations. But Muñoz thinks that some important issues
remain indeterminate given the historical materials.
The third section likewise divides into two chapters. It

seeks to take what we learned from the theory and the
history of religious liberty and deduce some plausible
doctrinal rules that courts could apply to current debates.
The first step is a “natural rights construction of the First
Amendment religious clauses” (p. 288), Muñoz wants to
recognize the limits of how far historical arguments can
take you in explicating the meaning of these clauses while
creatively developing some concrete doctrine that would
realize the spirit of the originalist text. This effort as a
judicially enforceable constitutional construction regard-
ing religious liberty is relatively modest. He particularly
emphasizes what he characterizes as the “text’s design,”
which especially includes “the mischief it was designed to
address and the ends or purposes it was intended to realize”
(p. 226). He seeks some doctrine that is not only consis-
tent with the originalist constitutional text but also does
not violate what we know about what was excluded from
those historical constitutional protections.
The final chapter compares and contrasts his proffered

judicial doctrine, giving flesh to the two constitutional
provisions with the doctrines laid out by the Supreme
Court in landmark cases from the Warren Court
through the Roberts Court. He mostly thinks the Court
has misunderstood the logic and scope of religious
liberty though it has sometimes still managed to reach
the right result. Ultimately, he thinks the First
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Amendment provides less protection for religion than
conservatives would now prefer but allows more room
for political accommodations for religion than liberals
would now prefer. His First Amendment does less and
leaves more discretion in the hands of democratically
elected government officials than the justices have
tended to think it does.
Muñoz’s argument is elegant, sometimes surprising,

and often compelling. It topples sacred cows right and left
and tries to focus our attention squarely on the narrow set
of worries that drove the constitutional debates of the late
eighteenth-century and to step back from the heated
political and legal arguments that sprang up later in the
nation’s history. Unfortunately, the book makes little
effort to address the question of how constitutional pro-
tections for religious liberty worked their way into the
Fourteenth Amendment, though he has no doubt that
(at least) the core commitments of the First Amendment
now apply against the states. There is more work that
could be done following in his footsteps.

Law Beyond the State: Dynamic Coordination, State
Consent, andBinding International Law. By Carmen E. Pavel.
New York: Oxford University Press, 2021. 202p. $49.95 cloth.
doi:10.1017/S1537592722003553

— Jamie Mayerfeld , University of Washington
jasonm@u.washington.edu

In Law Beyond the State, Carmen Pavel sets out to show
that a stronger institutional framework for international
law is both morally necessary and practically achievable.
She has a twofold task: to rebut skepticism about interna-
tional law in general and to argue for a version of interna-
tional law more robust than currently exists. She makes a
strong case. If her excellent book receives the attention it
deserves, it will shift the conversation about global justice
and international law.
Skepticism about international law in scholarly and

political discourse reflects the persistent influence of
Hobbes, who argued that transnational cooperation and
restraint are impossible in the absence of an international
sovereign to enforce compliance. But history has proven
Hobbes wrong because international law has deepened
beyond anything imaginable a century ago, much less in
the seventeenth century. In Pavel’s words, “the develop-
ment of international law has both outpaced and out-
predicted the theoretical models used to characterize
international politics as a war of all against all” (p. 17).
Leaving Hobbes, Pavel turns to Hume, whose nuanced

account of the emergence of justice, law, and government
fits much better with historical experience. Law finds its
basis in convention, a body of rules formed prior to
government that earn general support and moral approval
because they advance our mutual interest. Cooperation
builds trust which enables further cooperation, in a process

that Hume scholars have called “dynamic coordination.”
The same reasoning that supports domestic law also
supports the development of international law, a conclu-
sion drawn by Hume himself. Pavel supplements Hume’s
account by arguing that law, both domestic and interna-
tional, must also safeguard individual rights. Together,
mutual interest and individual dignity constitute the
normative foundation of law.

Against the realist school of international relations,
Hume reminds us that experience can change actors’
preferences, norms, and habits. Pavel criticizes the ten-
dency of realists to posit a simplistic account of individual
and state motives and to slide from descriptive to prescrip-
tive claims. As she astutely notes, “Instrumental rationality
or means-ends rationality posits that if an agent has end X,
and A is the best means to accomplishing X, the agent
ought to choose A. But it does not follow from this that the
agent ought to accomplish X” (p. 70). Realists fail to see
that “if states can choose means, they can choose ends as
well” (p. 73), that choosing means often involves ranking
ends, and that a view on which survival trumps all other
values has little to recommend it on either prudential or
descriptive grounds.

Individuals and states, their outlook shaped by histor-
ical experience, have enough sympathy and foresight to
support the legal constraints that advance the freedom and
well-being of all. The purpose of international law “is to
fortify the protections of the rights of states and individ-
uals, to limit the arbitrary, unchecked power of interna-
tional institutions over states and of states over each other
and their citizens” (p. 142). But at present, international
law is insufficiently developed. If we take international law
seriously as law, we must adopt the internal morality of
law, meaning a conception of the rule of law both proce-
dural and substantive that is rooted in values of fairness,
transparency, stability, impartiality, and individual rights.
International law falls short of this standard because
powerful states often manage to escape general rules;
international courts (such as they exist) enjoy limited
geographic jurisdiction; states claim the right to override
international law or interpret it to their liking; and the
interface between international and domestic law and
between different bodes of international law is marked with
pervasive uncertainty. Of most concern is the “à la carte” or
optional character of international law: in marked contrast
to domestic law, most international law rules are binding
only on those states that individually consent to them.

The patchy character of international law is reflected in
persistent international injustice: flagrant violations of
state sovereignty and fundamental human rights, exploi-
tation of weak states by strong, unequal participation in
international rule making, and the inability to solve urgent
collective action problems such as the climate crisis.
Against this backdrop, Pavel’s arguments build up to a
call for a global constitution. She has in mind a written
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