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The Will to Change: Lessons from Canada’s
Successful Decarceration of Youth

Cheryl Marie Webster Jane B. Sprott
Anthony N. Doob

In 1997, Canada’s youth custodial facilities held 3825 sentenced youths.
Eighteen years later, this number was 527—an 86 percent reduction.
Overall youth imprisonment (sentenced + pretrial detention) decreased
by approximately 73 percent. This paper uses Canada’s successful
decarceration of youths to understand what might be learned about
decarceration more broadly. By examining the reforms that transpired
in Canada’s treatment of young offenders since the 1960s and the politi-
cal/cultural shifts that occurred since the 1990s, we demonstrate that the
decline resulted from changes occurring in various parts of the system.
Finally, we contrast this decarceration with more than 60 years of rela-
tive stability of Canadian adult imprisonment rates as well as Canada’s
failure to substantially decrease youth pretrial detention in order to
identify those factors seemingly necessary to reduce imprisonment more
generally.

Political will is a renewable resource. The solutions are in our hands.

We just have to have the determination to make them happen.
— Al Gore

Introduction

Within the context of western countries that have witnessed
(in some cases, dramatic) increases in imprisonment rates over the
last half century, Canada constitutes an anomaly. Restraint in the
use of the criminal justice system generally and in the recourse to
incarceration in particular has been part of Canadian criminal jus-
tice culture for many decades (Webster and Doob 2007, 2018).
The result has been relatively stable adult incarceration rates since
the 1950s. This long-term stability contrasts dramatically with
Canada’s closest comparators. Since 1980, Canada’s overall
imprisonment rate vacillated between a low of 92 (1980) and a
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high of 116 (1994) per 100,000 residents. In contrast, levels of
incarceration in England/Wales nearly doubled from 85 (1980) to
153 (2011) and those in the United States more than tripled from
222 (1980) to 756 (2008) (Webster and Doob 2018).

While Canada’s stability in imprisonment has garnered interna-
tional attention (e.g., Tonry 2013), Canada’s real “criminological
fame” (at least from a national perspective) may ironically lie in the
dramatic, yet virtually unnoticed, decline in youth imprisonment
between the mid-1990s and 2015. An average of 3825 youths (aged
12-17) was serving custodial sentences in 1997/8." In 2015/16, it
had decreased to 527—an 86 percent reduction. The rate of (sen-
tenced) youth imprisonment dropped from 157 youths per 100,000
youths in the population to 23.% Notably, a 2003 legislative change
only partially explains this decline.

A comparison with Canada’s adult system makes the point
more vividly. Looking at fotal imprisonment (sentenced + pretrial),
the youth imprisonment rate went from 192 per 100,000 youths
in 1997 to 51 in 2015—a 73 percent reduction. In contrast, an
average of 109.4 adults per 100,000 residents was in Canada’s
prisons in 1997. In 2015, this rate was essentially unchanged.
Figure 1 displays these divergent trends.

Given concerns about higher-than-optimal imprisonment
rates, Canadian youth justice takes on wider relevance. Paralleling
the proliferation of theories offered to explain America’s
“imprisonment binge” (e.g., Ruth and Reitz 2003; Tonry 2004),
American scholars have proposed various mechanisms to reduce
incarceration (Tonry 2014, 2017). Notably though, few analyses
exist of successful decarceration attempts.

Arguably the best understood case is Lappi-Seppald’s (2000,
2007, 2012) work on Finland’s reduction in adult imprisonment
from 150 per 100,000 residents in 1960 to 60 in 2000. This
change occurred largely because Finland—a Nordic country—
found in the 1950s that its incarceration rate was dramatically
higher than those of its neighbors. This perceived disgrace
(Lappi-Seppild 2000) initiated a four-decade effort to reduce
imprisonment that ensued as a result of conscious, long-term, and
systematic criminal justice policy with judicial support.

Similarly, the Dutch adult prison population decreased from
approximately 70 to 20-25 inmates per 100,000 residents

! Reliable data are unavailable before 1997. Quebec data are estimated since
2010/11 (see footnote 3).

? Statistical data on youth (and adult) involvement in the Canadian criminal justice
system presented in this paper are drawn from Statistics Canada’s CANSIM http://wwwb.
statcan.gc.ca/cansim/home-accueil?’lang=eng. The paper is based on the most recent data
available at journal submission in 2018.
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Figure 1. Imprisonment Rates (per 100,000) of Youths and Adults in Custody
in Canada (Remand + Sentenced Counts) (1997-2015).*

between 1945 and 1973. Downes and Van Swaaningen (2007)
identified several immediate interacting factors contributing to
this decarceration. More broadly, the suffering of members of the
Dutch underground in German prisons during World War II
encouraged the recognition that prisons should be governed by
minimalist and humane policies.

Both the American state of California and the Canadian prov-
ince of Alberta also experienced substantial decreases in incarcera-
tion rates. Between 1968 and 1972, Governor Ronald Reagan
proudly presided over a 34 percent drop in adult imprisonment
rates (Gartner et al. 2011) while Ralph Klein (Alberta’s Premier)
enabled a similar reduction (32 percent between 1993 and 1997)
in Alberta’s provincial adult incarceration rate (Webster and Doob
2014). In contrast to European counterparts though, neither case
involved a principled reduction in imprisonment. Rather, the cat-
alyst in both examples was financial—a desire for a balanced
budget.

Nor is successful decarceration restricted to adults. England/
Wales as well as the United States experienced substantial reduc-
tions in youth imprisonment—albeit at different times and rates.
In England/Wales, youth imprisonment (for those under 18)
decreased from roughly 2700-3000 youths in custody during
the period 2000/1-2008/9 to about 1000 in 2015/16 (Bateman
2017: 48, figure 15). Bateman (2014) suggests that this success is

*Asterisks in Figures 1, 3, and 7 refer to years in which some data were estimated.
Nunavut data were unavailable in 1999/2000 and 2000/1. Data for 2001/2 were used for
those years. Alberta data were unavailable in 2013/14. The average of the year before/
after was used. Quebec data were unavailable after 2010/11. Data from 2010/11 were
substituted. Ontario remand data are incomplete prior to 2003/4.
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largely attributable to explicit government goals for reducing the
number of first-time entrants into the youth justice system. This
decline was achieved primarily through decreased reliance on
police arrest and increased use of informal or diversionary mea-
sures/initiatives. As such, entry into the court system was delayed,
extending “the number of options...before custody appears inevi-
table, while simultaneously reducing the appearance of persis-
tence, which frequently triggers deprivation of liberty” (Bateman
2014: 420). Notably, Scotland also reduced (by 64 percent
between 2006 and 2016) the number of 16-/17-year olds in cus-
tody through various policy initiatives (Scotland 2017).

Youth imprisonment also dropped in the United States (albeit
not as dramatically). While the number of juvenile offenders in res-
idential placement facilities increased during the 1990s, it subse-
quently decreased from roughly 100,000 in 1999 to approximately
50,000 in 2015 (OJJDP 2018). Although a “national” explanation
for American trends would almost certainly fail to explain substan-
tial state variation, Taylor (2017) suggests that the U.S. juvenile
commitment rates generally have declined sharply due largely to
“declines in juvenile offending and changing national sentiments
toward confinement” (p. 144). This latter change may reflect both
the “recent shift of the juvenile justice system back to a treatment
orientation” (p. 135) and state needs to reconsider juvenile confine-
ment practices because of their high costs (especially following the
2007 Great Recession). States have “increasingly turned to alterna-
tive options that allowed juveniles to remain in their communities,
while still being supervised and provided with rehabilitative ser-
vices” (Butts & Evans, cited by Taylor 2017: 147).

Our study adds to this literature on decarceration by pre-
senting a detailed, comprehensive account of the dramatic drop in
Canadian youth imprisonment rates since the late 1990s. We take
our cue from prior case studies documenting reductions in prison
populations that underline the need to address two interrelated—
yet distinct—issues. First, operations matter—both individually
and collectively. Hence we examine not only the operational mech-
anisms (e.g., police charging practices, prosecutorial policies) con-
tributing to the reduction in the number of youth in prison as
separate and discrete factors, but we also bring all of them together
to demonstrate their combined effects. Second, context matters.
Thus, we situate Canadian youth decarceration within its broader
historical, sociocultural, legal, and political contexts, describing
how these wider events/factors initiated and ultimately accom-
plished (as well as perpetuated) the dramatic drop.

In brief, we address both “how” youth imprisonment was
reduced and “why” these operational changes occurred. To this
end, we examine the wider contextual factors at play and how
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they might have special effects in the youth system. Indeed, our
analysis builds on Zimring’s (2002, 2005) suggestion that the exis-
tence of separate youth justice systems makes it possible to
develop policies and practices for youths that might be politically
impossible for adults. We seek to understand how and why the
treatment of youths does not necessarily mirror what happens
with adults within the same jurisdiction.

The paper proceeds as follows. Part I provides an overview of
Canadian youth justice policy until the early 1990s. It highlights a
gradual change in culture, manifest in a shift in approach to
young offenders from a social welfare model in which prison was
seen as a rehabilitative tool to one rooted in the belief of restraint
in the use of incarceration. Part II describes the broader histori-
cal, sociocultural and political context of the 1990s, which set in
motion the dramatic decline in youth imprisonment. In particular,
we discuss the politics of change—that is, the (bumpy) path lead-
ing to broad political support for youth decarceration.

Part III describes the current youth justice legislation intro-
duced in 1999 and promulgated in 2003. This law represents more
than the culmination of decarceration processes already underway.
We demonstrate that it simultaneously constitutes the most obvious
“cause” of youth decarceration. Within this context, we highlight
its lengthy “gestation period” (between its initial introduction in
Parliament and its ultimate enactment) as well as the shift from a
mere aspirational framework to one of an operational nature. Part
IV presents empirical data on the location within the youth justice
system accounting for the reduction in the use of custody, describ-
ing the cumulative/interactional nature of the various decision-
making points in bringing about decarceration.

In Part V, we employ several “counterfactual” arguments to
support our general thesis. First, we contrast what happened with
the rates of youth sentenced custody to those of youth pretrial
detention. Indeed, this latter custodial population constitutes an
issue, relatively speaking, ignored within the decarceration move-
ment. Second, we attempt to explain why youth incarceration
declined while adult incarceration did not. Part VI concludes by
discussing the lessons that Canada’s youth criminal justice system
might teach us about decarceration. We highlight the importance
of values consistent with decarceration as a necessary—yet
insufficient—condition for bringing about change. Rather, these
values must be coupled—we argue—with broad political will to
change. Indeed, it was likely fundamental that the new youth jus-
tice legislation promoting decarceration was both a result of the
will to change as well as a cause of it. However, it was equally
important that this legislation was prescrlptlve—prowdmg explicit
legislative direction—and not simply aspirational in orientation.
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Similar to Campbell (2014), our work draws from more than
25 broad criminal justice policy statements of the Government of
Canada published since 1914.” These reports/documents describe
how governments and government-appointed bodies saw criminal
law and the role of the justice system. They are complemented by
an examination of federal bills (enacted and not) related to youth
justice since the 1960s. Quantitative data are drawn from Statistics
Canada’s CANSIM (see Footnote 2) which includes data from
police (incidents recorded across Canada and adults/youth
charged), corrections (admissions and counts), and courts (cases
to court, decisions, sentences). In cases of incomplete court data
for some provinces/territories, we used conservative estimates (rel-
ative to the question being addressed). Examining interprovincial
differences was beyond the scope of this paper.

Part I—Gradual Cultural Change: Canadian Youth Justice
(1908-1990)

Under Canada’s constitution, the federal government is
responsible for criminal law, but the administration of justice is a
provincial responsibility. In 1908, the federal government took
responsibility for youth justice by creating “criminal” youth justice
legislation. Entitled the Juvenile Delinquents Act (JDA), it was
welfare based in orientation and broadly similar to contemporane-
ous U.S. youth justice practices. It created a single “offense” of
delinquency, allowing intervention into the lives of youth age 7 or
older (to age 16-18, depending on provincial choices) who broke
any federal, provincial, or municipal law. The Act emphasized
“welfare” principles throughout and permitted youths to be
placed in secure facilities indefinitely (until age 21).

The JDA survived with few modifications until 1984 (Doob
and Sprott 2004). However, a process of change in youth justice
culture began in 1961 when the federal justice department
established the Committee on Juvenile Delinquency. Just as
“rights oriented” issues (e.g., In re Gault, 387 U.S. 1 [1967]) were
influencing American youth justice, similar concerns were debated
in Canada.

The committee’s 1965 report recommended a shift from the
welfare approach and, importantly, endorsed restraint in the use
of custody. The committee agreed

with the philosophy that institutional commitment should be a
last resort...[and that] the Act should... give more adequate

3 Lists available from authors.
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expression to this approach. (Committee on Juvenile Delin-

quency 1965: 179)

The report included an explicit recommendation to strengthen
the goal of restraint in the use of custody (Recommendation #76:
295). While constituting a break with the welfare approach under-
lying the JDA in which prison was often seen as the most appro-
priate (and benevolent) response to offending, the cultural values
underlying these recommendations were familiar to Canada. In
the adult system, numerous formal statements of criminal justice
policy throughout the twentieth century repeatedly endorsed an
official culture of restraint in the use of incarceration (Doob and
Webster 2006, 2016).

This new approach to youth justice led to the introduction of
a Parliamentary bill in 1970 (Bill C-192) which shifted toward def-
inite sentences and other restrictions on state intervention.
Although abandoned by the government, this bill was followed by
proposals which focused, in part, on diversionary mechanisms to
keep youths from being formally charged as well as calls for
restraint in the use of youth incarceration (Solicitor General
Canada 1975). These recommendations suggest that, by 1975,
consensus had developed around the importance of restricting
youth imprisonment. “Highlights” for proposed legislation from
the Liberal (1977) and Conservative (1979) governments argued
for restraint in the use of youth court and custody (Solicitor Gen-
eral Canada 1977, 1979).

This gradual shift in youth justice culture culminated in a
1981 bill proposing completely new legislation. The new act pas-
sed with all party approval. Becoming law in 1984, the Young
Offenders Act (YOA) limited youth justice intervention to what
were criminal offenses for adults and restricted the permissible
length of custodial sentences to 2/3 years (depending on the
offense). Restraint in the use of the criminal law generally and
custody in particular was also explicit, though only through
vaguely aspirational language within the broad Declaration of
Principles:

s.3(1)(a) while young persons should not in all instances be held
accountable in the same manner or suffer the same conse-
quences for their behaviour as adults, young persons who com-
mit offences should nonetheless bear responsibility for their
contraventions;....

s.3(1)(d) where it is not inconsistent with the protection of soci-
ety, taking no measures or taking measures other than judicial
proceedings... should be considered....
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s.3(1)(f) ...the rights and freedoms of young persons include a
right to the least possible interference with freedom that is con-
sistent with the protection of society, having regard to the needs
of young persons and the interests of their families....

s.3(1)(h) ... young persons should be removed from parental
supervision... only when measures that provide for continuing
parental supervision are inappropriate. (R.S.C. 1985, c. Y-1)

As if to emphasize the law’s ambivalence on restraint though, this
section also made it clear that society needed protection and
youths might need treatment:

s.3(1)(b) society must... be afforded the necessary protection
from illegal behaviour;

s.3(1)(c) young persons who commit offences require supervision,
discipline and control, but because of their state of dependency and
level of development and maturity, they also have special needs
and require guidance and assistance. (R.S.C. 1985, c. Y-1)

Nevertheless, the YOA clearly reflected a cultural change. Restraint
in the use of custody became a guiding principle. However, this new
philosophy was still in its fledging years. No explicit direction—only
vague/weak aspirations—requiring restraint in imprisonment existed.
Perhaps the most significant shift was to fixed-length sentences
(3-year maximums®) and the restriction of the Act to criminal mat-
ters. Consistent with this approach, the Conservative government
amended the new law in 1985-1986 to include another aspirational
section to further limit the use of custody:

s.24(1) The youth court shall not commit a young person to cus-
tody... unless the court considers a committal to custody to be
necessary for the protection of society having regard to the seri-
ousness of the offence and the circumstances of the young per-
son. (R.S.C. 1985, c. Y-1)

Part II—The Politics of Change: Canadian Youth Justice
(1993-1999)

Despite indications of increases in the use of youth court and
custody into the early 1990s (Bala and Anand 2012), the story of

* Transfers to adult court were never numerous. In the first 5 years of available data
(1991-1995), 63 of 89,510 cases—on average—were transferred annually.
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the remainder of this decade is one of the creation of the political
will to decarcerate youths. Restraint in the use of prison—as a
core Canadian value—had been affirmed in the YOA but had not
garnered unambiguous political support, despite unanimous sup-
port for the bill in the House of Commons. Furthermore, the call
for restraint was codified in vague or only aspirational terms.
More notably, the legislatively sanctioned use of custody for either
treatment purposes or the protection of society reflected continu-
ing ambivalence vis-a-vis the goal of restraint.

(1) 1993-1996

The first half of this story describes the initial approach advo-
cated by the Canadian government which one might loosely cate-
gorize as limited/qualified restraint. This strategy emerged largely
in response to two challenges. In both cases, the dual purposes of
imprisonment—for treatment and/or deterrence/incapacitation—
were made salient, forcing (re)consideration of the goal of
restraint in the use of the criminal law and custody.

The first challenge was sociocultural in nature. Canada was not
immune, during the 1990s, to public concerns surrounding increases
in youth crime and public pressure for “harsher punishments”
(Sprott 1996). The public perception that youth sentences were insuf-
ficiently harsh was widespread. A 1997 Ontario survey found that 86
percent of adults thought that youth court sentences were not severe
enough while “only” 77 percent felt that adult sentences were insufh-
ciently severe (Doob et al. 1998). Perhaps unsurprisingly, the newly
elected 1993 federal Liberal government initially appeared to
endorse a “tough-on-youths” approach, promising in its election plat-
form to “increase sentence lengths for certain violent crimes”
(Liberal Party of Canada 1993). Incarceration was deemed appropri-
ate for purposes of denunciation and incapacitation.

The second challenge was judicial. In May 1993, Canada’s
Supreme Court ruled in R. v. M. (J.J.) that a 2-year custodial sentence
for break-and-enters and a probation breach for a youth (with a
record of property offending) was appropriate. To put this sentence
in context, 0.07 percent of youths sentenced that year got a similar or
longer sanction. Notably, J.J.M. received this sentence not just
because of what he did, but who he was (i.e., from a large dysfunc-
tional family from which he had previously been removed).” The
unanimous Supreme Court decision® highlighted that

® The judgment does not mention that JJM was Indigenous, though it presents evi-
dence of it. Indigenous people are vastly over-represented in Canada’s youth and adult
prisons.

5 R.v. M. (J.].), [1998] 2 S.C.R. 421.
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[T]he Act... specifically recognize[s] that young offenders have
special needs and require careful guidance.... The very fact that
these are young offenders indicates that they may become long-
term adult offenders unless they can be reformed to become
useful and productive members of society. Thus the disposition
imposed on a young offender must seek to have a beneficial and
significant effect on both the offender and the community.

Thus, this harsh—custodial—sentence was partially justified for
rehabilitation. But the Court also suggested that because youths
commit offenses in groups, youths would be deterred by this sen-
tence as it became known.

The government’s solution to these two wider sociolegal phe-
nomena which challenged the established view that custody and
harsh sentences, more generally, were not sensible responses to
youth crime was twofold. First, Parliament legislated away the
Supreme Court’s position that custody “was good for youth”
through amendments to the Act (1994-1996) which seemingly
prohibited imprisonment for social welfare purposes. Notably, this
change represents an early move away from purely aspirational
approaches to reduce custody, foreshadowing more decisive
changes to come:

An order of custody shall not be used as a substitute for appro-
priate child protection, health and other social measures... A
young person who commits an offence that does not involve
serious personal injury shall be held accountable.... through
non-custodial dispositions whenever appropriate; and... custody
shall only be imposed when all available alternatives to custody
that are reasonable in the circumstances have been considered.
(Section 24(1.1)) (R.S.C. 1985, c. Y-1)

Second, the government addressed public concerns regarding
leniency by adopting a bifurcated approach to youth crime
whereby a small subset of serious violent cases were differentiated
from all others. In introducing amendments to the YOA (C-37,
35th Parliament, first session) in 1994, the Justice Minister invited
parliamentarians to consider “the distinctions [the bill] draws
between... violent and non-violent crime, and between young
offenders [of different ages]” (Hansard 1994: 4872).

The bill raised the maximum penalties for those sentenced for
murder in youth court and made transfers to adult court pre-
sumptive for 16-17-year olds charged with a few serious violent
offenses. Seemingly invoking deterrence, the Justice Minister

” The efficacy of general deterrence had, by then, been questioned repeatedly in
Canada (e.g., Canadian Sentencing Commission 1987).
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noted that “by toughening up sentences, we give a clear indication
to our young people that serious offences also have very serious
consequences” (Hansard 1994: 4872).

Such tougher responses to youth crime arguably constituted a
political compromise. While restraint in the use of prison would
operate for most offenses, the small number of very serious vio-
lent offenses could get harsher treatment. In theory, public con-
cern with young offenders would be assuaged by the view that
something was being done. Although Canada was not immune to
pressure to adopt harsher practices vis-a-vis young offenders, the
government restricted such harshness to a small number of seri-
ous cases. Illustratively, there were 21.7 youths, on average, found
guilty annually of murder in youth court in 1991-1993 (out of an
average of 61,918 youths/year found guilty of any criminal
offense). Furthermore, “presumptive transfers” to adult court
were few in number. In the 5 years before these changes (1991-
1995), 19.4 16-17-year-old youths—on average—were transferred
annually to adult court for these “eligible” offenses. In the 5 years
after the “presumptive” transfer was implemented, fewer youths
(10.6 youths annually) aged 16-17 were transferred for these
offenses®.

In brief, the signs of change were evident. These amendments
(1994-1996) clarified the government’s desire to limit the use of
custody for youths. A clear prohibition of using custody solely for
social welfare purposes had been added. Furthermore, a statutory
statement urging the use of noncustodial sanctions for most
youths underlined another area in which the recourse to prison
should be limited.

(2) 1996-1999

The second half of this story describes the shift from a political
approach of limited restraint in the use of imprisonment to gen-
eral broad, unambiguous support for decarceration. For-
eshadowing this change, the Justice Minister—when introducing
YOA amendments to Parliament in 1994—stated that the youth
justice law had, in one important way, been a failure:

[TThe stated expectation of [the original Act] was that the
emphasis... would be on community based, positive, rehabilita-
tive dispositions so that they were not sent to custody... For the
most part that promise has not been fulfilled. In fact, the level
and extent of custody... for young offenders found guilty in

8 Data limitations may inflate these estimates. The parole ineligibility period for
those youths sentenced for murder as adults was also reduced (Doob and Sprott 2004).
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youth court are vastly higher than first expected. (House of
Commons, Hansard, 1994: 4873)

He reminded politicians that “studies establish [that] the outcomes
for those held in custody are not as good as [for] those who are
not” (p. 4873) and that in cost-sharing arrangements with the
provinces/territories, 81 percent of federal dollars were being
spent on youth custody. He suggested that “Surely the direction
we must take is that plotted by [the bill] ... which emphasizes that
in cases involving non-violent crime, jail as a penalty must be the
last resort” (p. 4874).

This Minister subsequently asked a Parliamentary committee
to conduct a full review of the Act. In fact, two studies took place
after the 1994-1996 legislative changes. Specifically, the House of
Commons Standing Committee on Justice and Legal Affairs and a
Federal-Provincial-Territorial Task Force on Youth Justice (all-
owing provincial/territorial perspectives to be fully discussed)
reported in 1997 and 1996, respectively.

These reports generally accepted the overall legislative struc-
ture of the YOA. However, both were critical of two central
aspects of the statute. The Federal-Provincial-Territorial Task
Force (1996): 197) expressed skepticism about the crime reduc-
tion impact of youth court sanctions generally and imprisonment
specifically:

There is a common belief that crime control is directly under
the control of the youth justice system; that is, it is assumed that
crime will decrease if the penalties associated with it increase....
[R]esearch has not confirmed [the assumptions underlying gen-
eral deterrence through sentencing]. The assumption that cus-
tody deters individual youth from re-offending is also
questionable. Some research...suggests that the placement of
low- and moderate-risk offenders in custody can actually worsen
the propensity to offend upon release.

Unsurprisingly, the report recommended that jurisdictions priori-
tize community sanctions and structure such sanctions to avoid
net-widening (p. 2).

Simultaneously, the House of Commons committee expressed
concern with the over-use of court and custody. On the basis of
unpublished data, the committee suggested that Canada’s youth
incarceration rate was “twice that of the United States” (Standing
Committee 1997: 18) and concluded that:

Canada uses imprisonment in response to youth crime more
than many other countries... this overreliance on the formal
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justice system and imprisonment is an enormous drain on public
dollars, introduces minor offenders to more serious persistent
offenders, stigmatizes offenders and reinforces criminal identity
in a deviant subculture. Moreover, it fails to deter youth crime.

(p- 35)

Despite their problematic nature,” the comparisons with the
United States could be considered as self-imposed shaming of
Canadian policy. U.S. high-imprisonment policies were, for Con-
servatives and Liberals alike, a focus of criticism. Indeed, the sug-
gestion that Canada was imprisoning more than the United States
should be understood in light of remarks made in 1993 by a
(Conservative-dominated) House of Commons Committee:

If locking up those who violate the law contributed to safer soci-
eties then the United States should be the safest country in the
world. In fact, the United States affords a glaring example of
the limited impact that criminal justice responses may have on
crime. (House of Commons Committee on Justice and the Solic-
itor General 1993)

To reduce youth imprisonment, the committee recommended
that the government shift resources away from custodial institu-
tions and into community-based alternatives (Standing Committee
1997: 39).'°

These reports served two fundamental purposes in Canada’s
journey toward youth decarceration. First, they undermined one
of the fundamental rationales of the recourse to harsh sanctions.
By calling attention to the ineffectiveness of prison in protecting
society (primarily through deterrence and incapacitation but
also—albeit less so—through rehabilitation), the government put
itself in a stronger position to advocate for reductions in
imprisonment.

Second, these reports placed Canada’s youth custody rate
(and resort to court) within a broader context. If one is to believe
Lipset’s claim (Lipset 1989: 14) that “[s]ince the 18th century,
most Canadians have felt that there is something not quite right
with what the United States came to be”, any implication that
Canadian policies and practices were similar to (or worse than)

9 . . . . .
Concerns were raised, in part, because these comparisons did not take into

account sentence length and U.S. youths in adult facilities.

'% Notably, both reports also contained “tough on crime” recommendations. The
Commons committee proposed amendments allowing youth courts to deal with 10-11-year
olds charged with serious offenses. The Federal/Provincial/Territorial report wanted certain
transfers to adult court made easier.
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those of our closest neighbor would be seen as a call to action,
legitimizing rectification.

By 1998, a broad consensus among policy elite had devel-
oped. Custody was presumptively inappropriate for most
youths—those convicted of nonviolent offenses. The fact that most
youth sentenced to custody had been convicted of nonviolent
offenses and most youths sentenced for violent offenses had com-
mitted the least serious form of assault (Doob and Sprott 1998)
made it politically safe to reduce the use of custody. Furthermore,
by emphasizing the need for harsh sentences for a tiny portion of
the youth court population, the government sent a clear message
consistent with 20 years of criminal justice policies: custody for
most youths is inappropriate.

However, the rate of sentencing youths to custody had not
decreased by 1997-1998, despite the growing acceptance of
restraint in the use of custodial sanctions. Perhaps recognizing this
fact, the government released a policy paper entitled “A Strategy
for the Renewal of Youth Justice” (Minister of Justice 1998) in
May 1998 announcing that it would introduce completely new
youth justice legislation by year end. The concerns expressed in
this paper gave important hints of what was to follow. The govern-
ment indicated, without references, that Canada diverted from
court fewer than half as many youths as the United States, Great
Britain, and New Zealand (p. 20). Though it is unclear whether
the comparisons are meaningful, this document stated that “Great
Britain, New Zealand and a number of European countries sub-
stantially reduced the number of youths in custody during the
1980s” (p. 22). Moreover, the paper noted that the Parliamentary
Committee had “heard evidence that the rate of youth incarcera-
tion in Canada is much higher than that of many other western
countries, including the US, Australia, and New Zealand” (p. 7).

Closer to home, this document stated, as fact, that “the [Cana-
dian] system relies too heavily on custody as a response to the vast
majority of non-violent youth....” Further, it noted that “the rate at
which the youth justice system in Canada sentences youth to cus-
tody is four times higher than the rate for adults” (p. 1), ignoring
the fact that senior citizens rarely offend as well as the difficulty of
being “four times” the adult rate when adults were sentenced to
prison in 32 percent of sentenced cases. Nonetheless, the purpose
of this “empirical evidence” was clear: Canada should be shamed
for its high rate of youth incarceration. Despite acknowledging that
“generally, the public believes that youth court judges are too
lenient” (p. 6), this report stated that it was time to do something
effective about reducing Canadian youth incarceration.

The unpopularity of the YOA with the public (an unpopularity
which apparently persisted despite amendments) likely spurred
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the government to replace the entire act (Barnhorst 2012). This
decision represents—we argue—the culmination of decarceration
processes which had been underway throughout the 1990s. By
1998, the government stated clearly that the “status quo” of the
use of youth court and incarceration was unacceptable. Reminis-
cent of Finland’s path to its dramatic reduction in imprisonment,
international comparisons in which Canada fared poorly helped
to justify decarceration. Further, the “shameful” comparison of
lower Canadian adult than youth incarceration rates provided a
valuable benchmark of what might be seen as an acceptable
imprisonment rate.

Part III—Accomplishing Decarceration: The Youth
Criminal Justice Act

Acting upon the political momentum to decarcerate, the gov-
ernment introduced completely new youth justice legislation in
March 1999. Importantly, this legislation was carefully presented to
Parliament and the Canadian public. In the week preceding its
introduction, newspaper headlines described it as “tough-on-crime”.
Whether or not these stories resulted from planned government
“leaks,” the public clearly was primed to expect a tough bill. Simi-
larly, the government’s press release was framed to suggest that the
act was “harsh” (Doob and Sprott 2004: 230). Specifically, the first
11 of 13 bullet points highlighted harsh elements (e.g., presumptive
adult sentences—subsequently ruled unconstitutional—for certain
offenses). Only the final two points were “softer” in tone. By appe-
aring to respond to public calls for harsher treatment of young
offenders, the government might have tactically garnered public
support.'' Indeed, the emphasis on tough-sounding provisions was
consistent with the belief that it was politically advantageous to be
seen as “tough-on-youth-crime” (Barnhorst 2012).

But appearances can be deceiving. The bill itself tells a differ-
ent story. The preamble acknowledges explicitly the overuse of
youth custody and the need to reduce it:

Canadian society should have a youth criminal justice system
that... reserves its most serious intervention for the most serious
crimes and reduces the over-reliance on incarceration for non-
violent young persons.

More importantly, the “aspirational” tone quickly becomes
“operational.” The biggest change introduced by the Youth

' Several academics—apparently relying primarily on press releases—also accepted
the “tough-on-youth-crime” description (discussed in Doob and Sprott 2006).
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Criminal Justice Act (YCJA) is the directness of “guidance” on
administering the law. The new legislation largely structures the
decision-making process. Its predecessor (YOA) contained
“admonitions” not to use custody when other sanctions were plau-
sible. It also allowed police and prosecutors to keep youths out of
the formal court system. However, these prior “admonitions”
became—in the YCJA—much more explicit directives or formal
hurdles that needed to be overcome. The government had seem-
ingly decided that, having legal responsibility for young offenders,
it should make explicit policy on how they are handled.

Illustratively, the bill contained clear operational principles
designed to screen cases away from court and to restrict the use
of custody. While the YOA suggested that alternatives to court
“should be considered”, the YCJA (s.6(1)) directs police officers to
consider noncourt responses in all cases before charging any
youth. Although the failure to do so does not invalidate any
charge, the statutory intent is clear. Similarly, s.4 states that non-
court responses not only are “often the most appropriate and
effective” and presumed to be adequate for first-time nonviolent
offenses, but also can be used repeatedly and for those offenders
previously taken to court. Furthermore, the explicit focus of these
directives on extrajudicial measures is reminiscent of the English
approach in the early 2000s. Bateman (2017) notes that the dra-
matic decarceration of youths in England/Wales was achieved pri-
marily by delaying entry of first-time entrants into the court
system through decreased reliance on arrest and increased use of
diversionary initiatives.

For youth found guilty, the YCJA (s.38) also provides clear
directives to judges. Explicitly, “[t]he purpose of sentencing... is to
contribute to the protection of society by holding a youth account-
able for an offence....”. More importantly, “the sentence must be
proportionate to the seriousness of the offence and the degree of
responsibility of the young person for that offence.” Furthermore,
subject to the proportionality requirement, “the sentence must be
the least restrictive sentence that is capable of [holding the youth
accountable]” and must be “the one that is most likely to rehabili-
tate the young person and reintegrate him or her into society.”'*

While the proportionality principle determines the relative
severity of sentences, the actual sentence (within limits set by pro-
portionality) must be that most likely to rehabilitate/reintegrate.

12 Notably, denunciation, deterrence, and incapacitation—as sentencing
objectives—were noticeably missing when the YCJA was first implemented. As justifica-
tions for harsh sanctions, their absence underlines the importance of restraint in impris-
onment. In 2012, denunciation and specific (but not general) deterrence were added
under a Conservative government but given little importance.
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However, proportionality alone does not define the actual level of
punishments to be imposed. Thus some benchmarks were neces-
sary. The YCJA focused on the decisions regarding imprisonment.
Specifically, custodial sentences can only be imposed if one or
more of four conditions are met:

* itis a violent offense;

* the youth has previously failed to comply with noncustodial
sentences;

* the youth was found guilty of a moderately serious offense and
has previous findings of guilt'?; or

* exceptional circumstances exist requiring a custodial sentence in
order to be consistent with sentencing principles (including pro-
portionality) (s.39(1)).

Furthermore, judges are explicitly required to explain why
noncustodial sentences are not appropriate. Moreover, courts
have generally taken a narrow interpretation of these provisions
(Bala and Anand 2012: 573-591).'*

Part IV—Decarceration in Action: The Impact of the YCJA

Figure 2 gives the punch line—at least in abbreviated form.
The drop in the rate of sentencing youths to custody immediately
following the implementation of the YCJA in 2003/4 is evident. It
is the largest 1-year decline between 1991/2-2015/6.

These sentencing data are corroborated by the average counts
of youths serving custodial sentences. Corresponding with the
YCJA's implementation, Figure 3'° shows an equally impressive
drop in 2003.

The striking drop in both the sentencing and correctional
data corresponds with the coming into force of the YCJA and is
consistent with the law’s goals. Unsurprisingly, this finding has
been discussed in detail by others (Bala et al. 2009). Our point lies
elsewhere.

First, we suggest that there are actually three periods of
decarceration which deserve attention: one occurring between
1998 and 2003—several years before the YCJA came into force;

> This requirement was modified in 2012 to expand—at least symbolically—the
availability of custody for those who admitted to their offenses as part of a diversion
system.

' The Supreme Court of Canada reiterated the reduction in imprisonment as one
of the YCJA’s legitimate purposes. See, for example, R. v. S.A.C. 2008 SCC 47. Further-
more, it identified significant judicial discretion in youth court as having contributed to
the failure of the YOA in reducing over-reliance on custody (R. v. C.D.; R. v. C.D.K, 2005
SCC 78: at para. 48).

!5 Data prior to 1997 are unavailable.
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Figure 2. Rate (per 100,000 12-17-Year Olds) of Sentencing Youths to
Custody (Youth Court Data) (1991/2-2015/16).

one immediately following the law’s enactment in 2003 and likely a
reflection of the law’s explicit directives; and one which extends well
beyond the direct or proximate effects of the YCJA. We suggest that
they tell their own (equally interesting) stories. Second, various fac-
tors/contributors are likely at play in producing this decarceration.
We propose to disentangle these diverse mechanisms—or, more
aptly, decision-making processes—to better understand their individ-
ual as well as cumulative effects.

(1) Decarceration in Three Parts

While the immediate—and dramatic—drop in the use of
court and custody in 2003 may be the climax of Canada’s youth
decarceration, it does not tell the whole story. The first part of
this phenomenon is one that might be characterized as prepar-
ing (the terrain) for decarceration. That is, the period 1998-
2003 is ultimately about creating change in the administration of
the law. Figure 2 reveals that the rate of sentencing youths to
custody was fairly constant until the latter part of the 1990s but
began declining in 1998. Similarly, Figure 3 shows that custody
rates were decreasing at least as early as 1998. These early
declines are likely the reflection of several different—yet inter-
related—processes.

By the end of the 1990s, the federal government had devel-
oped broad political consensus regarding the direction it desired
(Webster and Doob 2007, 2015, 2018). Consistent with values
from the 1960s, there was agreement that youth custody was
being over used and should be approached with considerably
more restraint (Canada 1998). Arguably, those working at key
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Figure 3. Rate (per 100,000 12-17-Year Olds) of Youths in Sentenced Custody
(Correctional Counts) (1997/8-2015/16).*

decision-making points in the youth justice process also would
have become sensitized to increasing calls for restraint.

However, “real” change in the administration of justice rarely tran-
spires simply because criminal justice professionals (or provincial gov-
ernments) are told to act differently. While the need for restraint may
be defined from “above” (legislatively or politically), cultural changes—
and the actual strategies to produce it—are frequently conceptualized
and negotiated locally (Webster and Doob 2014). The catalyst for this
local cultural change is often rooted in meaningful consultation, coop-
eration and coordination across levels of government/institutions, cre-
ating commitment to organizational and administrative change.
However, even these types of localized modifications will likely only be
effective when accompanied by transformations in the mentality or cul-
ture of youth criminal justice professionals. Indeed, it is precisely the
new values or expectations which come from cultural change which
give meaning to organizational and administrative alterations and
instill commitment to them by key stakeholders.

Notably, this type of broad change was underway well before
the actual enactment of the YCJA. The initial catalyst was the
1998 federal government’s announcement that it would be intro-
ducing a new Act, rather than amending the YOA. Symbolically,
the YCJA heralded a new youth justice era. A quick comparison
of the YOA and YCJA makes the point. While the YOA contained
70 sections, the YCJA had 165. The message was clear: the gov-
ernment was legislating a new understanding of youth justice. In
fact, the Justice Minister justified the new law as “send[ing] a clear
signal to Canadians... that a new legal framework is in place”
(Canada 1998: 1).
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While some argued that new legislation was unnecessary or
that it unnecessarily curtailed the use of longer sentences for
rehabilitative purposes (Trépanier 2004), the government’s deci-
sion was strategically astute, laying the (mental) groundwork for
genuine transformation. A brand new law which—on the
surface—looked completely different more effectively opened up
space for cultural change than mere tinkering with the prior law.
Indeed, it would be expected that almost everything would be dif-
ferent. This “clean slate” mentality inherent in a wholesale new
regime permits greater openness to changing long-term (adminis-
trative and organizational) policies and practices even if the new
regime maintained elements of the old.

However, actual change needed to be created. Although the
bill was initially introduced in March 1999, it took until February
2002 to be passed'® and April 2003 to come into force. The fed-
eral government used this interim period to promote cultural
change in the administration of youth justice.

Beginning in mid-1998—at least 6 months before the YCJA
was even introduced in Parliament—the Justice Department con-
ducted extensive consultations with provincial/territorial govern-
ments and criminal justice personnel (e.g., police) (Barnhorst
2012). As part of these discussions, draft proposals were reviewed.
More importantly, the opportunity for provinces/territories and
others to have input was likely instrumental in garnering broad
political support. As provincial decisions related to the administra-
tion of the law can impact the success of federal policy objectives,
their “buy-in” was strategically important.

To further encourage the implementation of the new law in
ways consistent with decarceration, the federal and provincial/ter-
ritorial governments spent considerable money and effort devel-
oping and implementing professional education for those
administering the law before it came into force. This process was
important given not only the size and complexity of the YCJA but
also its fundamental differences with its predecessor. For example,
the YCJA sentencing principles were entirely different and much
more specific. Hence much of the YOA case law and practice was
no longer relevant, requiring judges, prosecutors, and defense
counsel to change their thinking and practices regarding what
constituted an appropriate sentence (Barnhorst 2012).

Equally fundamental, the federal government reached cost-
sharing agreements with the provinces soon after the YCJA was
introduced. These accords involved the transfer of almost 1 billion
dollars (over 5 years) to the provinces and tied funds to policies/

16 See Barnhorst (2012) for a more complete history of the legislative process.
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programs consistent with federal policy objectives (Barnhorst
2012). With the expansion of extrajudicial measures and sentenc-
ing options in the YCJA, this substantial funding helped to ensure
their creation and implementation on the ground.

In brief, these broad consultations, training/educational
programs, and financial incentives occurring during the late
1990s to early 2000s were likely indispensable in ensuring broad
political “buy-in” as well as operational support from criminal jus-
tice professionals involved in the administration of justice. More
broadly, they enabled the youth justice system itself to gradually
change in ways to encourage restraint in the use of youth court
and custody.'” Within this context, the decline in sentenced cus-
tody years before the new legislation came into force is
unsurprising.

If the first part of this story is one of preparing for
decarceration, its final part is one of sustaining it. The continued,
steady, decline in both the rate of sentencing youths to custody
and custody counts which extended well beyond the immediate
effects of the YCJA’'s enactment is seemingly a testament to the
law’s success in changing the culture of the administration of jus-
tice. Despite the operational formulae found in the YCJA, crimi-
nal justice professionals are left with considerable discretion.
Illustratively, even in cases in which judges are permitted to use
custody, noncustodial sentences are encouraged (s.39(2) and
5.39(3)).

A genuine cultural shift whereby criminal justice professionals
have “bought into” the value of restraint in both the use of court
and custody would be consistent with a continuing decline over
time. At least in the short term (i.e., the first 6 years of decline),
the delayed entry of young offenders into the court system
through diversionary responses would have a trickle-down effect.
Youths would not be brought to court as often. Even when finally
brought to court, they would not have a criminal record, exten-
ding the number of extrajudicial measures available (or, if sen-
tenced, would be less likely to quality for custody under s.39 of
the YCJA).

In the longer term, the most parsimonious explanation for
the post-YCJA reduction in youth imprisonment is that the new
youth justice culture in Canada became increasingly more firmly
entrenched/implanted. The YCJA seemingly “broke the back” of
public concern that the youth justice system was too lenient.

7 In fact, restraint was celebrated. Illustratively, the National Youth Justice Policing
Award was created in the late 1990s to recognize innovative policing approaches to
reducing the use of youth court. While the fund is now defunct, the prize is still awarded
annually.

https://doi.org/10.1111/lasr.12433 Published online by Cambridge University Press


https://doi.org/10.1111/lasr.12433

Webster, Sprott, & Doob 1113

Symptomatically, the first time that the “tough-on-crime” Conser-
vative government (in power 2006-2015) introduced a bill to
amend the YCJA, it included both general and specific deterrence
(although still limited by proportionality). When finally legislated,
even the Conservatives dropped general deterrence, suggesting
that it was ineffective for youth. As Bala (2015, p.163) notes, the
Conservative Minister of Justice explicitly stated that his changes
“build on and preserve the solid framework of the act.” Similarly,
the proportion of youth cases withdrawn or diverted from court
has continued to rise, even as the number of cases entering court
has declined. In 2015, there were only 49 percent as many cases
going to court as in 2003. One might have expected that these
remaining cases would be more serious and deserving of harsher
sentences. Notwithstanding this assumption, the proportion of
cases withdrawn went from approximately 37 percent in 2003 to
43 percent in 2015.

Further, the explicit directives in the YCJA likely reduced
individual (and institutional) risk in exercising discretion. Specifi-
cally, they permitted those administering the law to use them as
justification in instances in which a “bad” outcome occurred. As
such, the new legislation encouraged—and supported—criminal
justice professionals in distinguishing between “the right decision
with a bad outcome” (i.e., people not completely predictable) and
“the wrong decision” (i.e., legislative criteria improperly applied).

(2) Disentangling the Overall Process

Given that our “story of decarceration” covers 1998-2015, the
missing chapter is an examination of the criminal justice mecha-
nisms through which this overall reduction in the use of court
and custody was accomplished. While the drop in overall youth
imprisonment rates is clear, it is less obvious which decision-
making points are responsible.

We begin with the police. From the early 1990s to 2015, there
were two quite different changes in the criminal justice process.
First, a drop in the number of youth cases coming to police atten-
tion occurred. Second, there was a reduction in the proportion of
cases handled by the police that resulted in a charge being laid.

We think that it is useful to consider the fact that the reduc-
tion in youth imprisonment started around 1998 (Figure 2).
Figure 4 shows that the number of youths charged by the police
began declining in 1991.

Data on youths “not charged” were unavailable before 1998.
As such, we combined the rate of “youth charged” and “youth not
charged” from 1998 onwards to create an index of “youth crime
coming to police attention”. This constructed rate was relatively
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Figure 4. Rate (per 100,000 12-17-Year Olds) of Youths Charged by Police
(1977-2016).

steady between 1998 and 2007 (Figure 5). It subsequently
declined substantially. Hence, the decrease in youth incarceration
(Figures 2 and 3) occurring before 2007 cannot be attributed to
changes in the availability of offending youths.

Figure 5 shows that the proportion of youths charged by the
police declined somewhat before 2003. From Figure 4, we know
that the rate of youths being charged had been dropping since
1991. Unfortunately, since data are unavailable, it is unknown
whether this decline was a result of changes in police decision
making.

But there is a clear impact of the 2003 implementation of the
YCJA on police charging. As discussed elsewhere (Bala et al.
2009), the YCJA resulted in the greater use of diversion by police.
Hence although charging by police was decreasing prior to 2003,
the YCJA had its own unique effect. In fact, the rate at which
youth were not charged exceeded the rate of those being charged
for the first time in 2003. Furthermore, despite subsequent
declines in both rates, the former has consistently remained
higher than the latter. In sum, the overall decline in youths being
brought into the court system has seemingly changed because of a
decline in both the number of youths coming to the attention of
the police and the proportion whom the police charged.'® These
results are summarized in Table 1.

'® Bala et al. (2009: 140) report that the rate of police apprehension of youths
remained relatively stable post-1998; what changed were charging decisions. They argue
that since “the per capita rate of youth apprehended by police did not change, any
‘downstream’ changes in per capita rates of court cases or custodial populations following
the introduction of the YCJA must be due to changes in the functioning of the youth jus-
tice system.... Such changes can [plausibly] be attributed to the impact of the YCJA.”
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Figure 5. Youth Crime Coming to Police Attention (1998-2016).

During the period central to our argument (1998-2015),
crime associated with youth declined substantially (Row 1). Vio-
lent youth crime coming to police attention also declined (Row 2).
Notwithstanding these two declines, the percentage of all inci-
dents (Row 3) and violent incidents (Row 4) that resulted in a
youth being charged also declined. Clearly police decisions not to
charge youths are implicated directly in the reduction of the use
of court (and presumably custody), as is the reduction in youths
coming to police attention. Said differently, the police charged a
declining portion of youths (Rows 3 and 4) drawn from a declin-
ing pool of youths who could be charged (Rows 1 and 2).

The next key decision-making point occurs in the court pro-
cess and directly involves the prosecutor. Formal charge screening
by prosecutors exists in three Canadian provinces (British Colum-
bia, Quebec, and New Brunswick). But in addition, the YCJA
encourages all decision makers to divert youth cases into
“extrajudicial measures” before and after the court process has
begun. Row 5 shows that the number of youth cases per 100 youth
charged who actually entered the court process declined somewhat
between 1998 and 2015.

However, a substantial number of cases in Canada are also
withdrawn during the process when it becomes clear that it is not
in the public interest to pursue the matter. Row 6 reveals that the
percentage of cases with a guilty finding decreased during this
period (detailed in Figure 6). The proportion of youth found
guilty began to decline in 1998. While the YCJA clearly had an
immediate impact, the percentage of cases with a guilty finding
remained stable for several years following the enactment of the
YCJA before dropping until roughly 2010.
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Table 1. Breakdown of Changes in the Operation of the Youth Justice
System (1998-2015)

Proportional
Change:
Domain Row Measure 1998 2015 1998-2015
Crime 1 Total Crime Incidents 7611 4820 -37%

Involving Youths
Reported to Police per
100,000 Youths
2 Violent Incidents 1578 1275 —-19%
Involving Youths
Reported to Police per
100,000 Youths

3 Percent “Youth Incidents” 63% 45% -29%
Resulting in Charge
4 Percent Violent “Youth 63% 49% -22%
Incidents” Resulting in
Charge
Screening out 5 Cases to Court per 100 70.2 63.7 -9%
Cases at and Youths Charged
before Court 6 Percent of Cases in Court 70% 55% —21%
that Result in a Finding
of Guilt
Violent Cases in 7 Percent of all Court Cases 22% 30% +36%
Court that Involve Violence
8 Percent of all Court Cases 21% 30% +43%

Resulting in a Guilty
Finding that Involve
Violence
Sentencing 9 Percent of all Cases with a 29% 16% —45%
Guilty Finding that
Received a Custodial
Sentence
10 Percent of all Cases 27% 18% -33%
Involving Violence with
a Guilty Finding that
Received a Custodial

Sentence
Net Result of all 11 Rate of Youths Sentenced 683 117 —-83%
Changes to Custody per 100,000
Youths (Court Data)
12 Youths in Sentenced 157 23 —-85%

Custody per 100,000
Youths (Correctional
Counts)

In sum, it would appear that those deciding on whether to take a
case through the court process to the point of a guilty finding (typi-
cally the prosecutor) also contributed—independently—to the reduc-
tion in cases going to sentencing. The denominators used in this
illustration are the number of cases resulting in charges by the police
(Row 5) and the number of cases in which some kind of decision was
made (Row 6). Consequently, these declines represent reductions
occurring above and beyond the changing police practices.

Predictably, cases involving violence were less likely to benefit
from these screening processes. The logic of reducing the number

https://doi.org/10.1111/lasr.12433 Published online by Cambridge University Press


https://doi.org/10.1111/lasr.12433

Webster, Sprott, & Doob 1117

of cases going to court is typically that minor—largely non-
violent—cases will be screened out. As such, one would naturally
find that the proportion of cases involving violence would increase.
Row 7 shows that the proportion of court cases involving violence
did rise, as did the proportion of violent cases with a guilty find-
ing (Row 8). The less serious (nonviolent) cases are seemingly
being screened out, leaving a higher proportion of violence cases.
It follows that the average seriousness of the cases left for sentenc-
ing increased between 1998 and 2015—an important consider-
ation when examining sentencing decisions.

The final major decision-making point is sentencing. As previ-
ously seen (Figure 2), judges reduced their use of custodial sen-
tences throughout the period in question. In order to disentangle
the impact of changes in sentencing from changes earlier in the
process, Rows 9 and 10 present the proportion of cases with a
guilty finding leading to a custodial sentence. Row 9 shows that
the percentage of all cases with a guilty finding receiving a custo-
dial sentence decreased from 29 percent in 1998 to 16 percent in
2015. Similar declines in the use of custody occur with those cases
involving violence (Row 10).

Figure 6 shows that the proportion of cases with a guilty find-
ing leading to a custodial sentence did not begin declining in any
obvious way until roughly 2001—a few years after the police
charging of youths started to decline. Apparently, the
decarceration processes underway by 1998 did not affect judicial
decisions to send youth to prison until several years later. Not-
withstanding this slower impact, the YCJA brought in the single
largest decrease in the percent guilty sentenced to custody,
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Figure 6. Percent of Youth Cases with a Guilty Finding and Given a Custodial
Sentence (1991/2-2015/16).
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dropping from 26.9 percent in 2002 to 21.9 percent in 2003. This
decline is consistent with the “hurdles” to the use of custody con-
tained in s.39 of the YCJA. Equally notable though, one must
remember that the police and prosecutors were screening out the
less serious cases. Thus from the mid-1990s until 2015, the pro-
portion of cases entering court involving serious violence (vio-
lence other than common assault) increased from 10.4 percent in
1995 to 22.1 percent in 2015. The proportion of cases being sen-
tenced that involved serious violence rose during this same period
from 9.7 to 23 percent. Hence the cases before the courts and at
sentencing became, on average, more serious over time. Never-
theless, the proportion sentenced to custody declined until
roughly 2009, at which point it stabilized.

Looking more closely at these custodial cases, youths sen-
tenced to custody are presumed to be released automatically at
the 2/3 point in their sentences. Under the YOA, youths were
expected to serve their full sentences. Nevertheless, custodial sen-
tence lengths did seemingly increase. In 1991,'? roughly 44 per-
cent of cases sentenced to custody received a sentence of 1 month
or less. This value increased to 55 percent in 2002 and then ret-
urned to 44 percent in 2014/15.*° Across the whole period, fewer
than 1 percent of custodial cases received a sentence of 24 months
or more.

The use of probation or other community-based sanctions also
did not increase. The rate of sentencing youths to probation
(as the most serious sanction within the sentence) declined by 71
percent (from a rate of 1199.3 per 100,000 12-17-year olds in
1991/2 to a rate of 351.8 in 2015) and the rate of sentencing
youths to community service orders (as the most serious sanction
within the sentence) declined by 83 percent (from a rate of 370.5
per 100,000 12-17-year olds in 1991/2 to a rate of 64.2 in 2015).
However, a slight increase in the length of probation sentences
may have occurred. Excluding Manitoba, 14 percent of cases in
which probation was imposed (as the most serious sanction or
not) received a 1-2-year probation term in 1991/2. By 2015, 23
percent were receiving probation terms of this length. This
increase may reflect the removal of minor offenses from youth
court.

Clearly, each of the principal decision makers made their own
independent contributions to youth decarceration in Canada. We
would suggest that the decline in youth custody was the result of a
general reduction in youth crime coming to the attention of the

'9 Manitoba data on sanction length were unavailable.

20 Ontario (Canada’s largest province) was missing details on custodial length in
2015/16; hence our use of 2014/15. Cases with unknown custody lengths were removed.
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Figure 7. Rate of Youths in Sentenced and Remand Custody (Counts) and
Proportion of the Custodial Population that is Pretrial Detention (2003/4
to 2015-16).*

police, as well as changes in decision making at three stages in the
youth justice system: the police decision to charge, the decisions at
court to proceed to a finding of guilt, and judicial decisions at sen-
tencing. However, their combined/cumulative effect is arguably
even more impressive. Rows 11 and 12 (Table 1) show that the
rate of youths sentenced to custody per 100,000 youths in the
community declined by 83 percent and the rate of youths in sen-
tenced custody (correctional counts) per 100,000 youths declined
by a similar amount (85 percent).

Part V—The “Counterfactuals’ to Decarceration: Youth
PreTrial Detention and Adult Incarceration

Few would argue that Canada’s decarceration project for its
young offenders was unsuccessful. However, this achievement
would appear specific to sentenced custody. Trends in pretrial
detention tell a different story (Figure 7).

While sentenced custody counts fell dramatically from at least
1998 (Figure 3), rates of youth remand custody displayed a differ-
ent pattern (at least from 2003 onward).?' Although lower than
youth sentenced custody rates when the YCJA was enacted,
pretrial detention rates showed relative stability for the first sev-
eral years. Peaking in 2007/8, the number of youths in pretrial

2! As remand data were insufficiently available for Canada’s two largest provinces
prior to 2003, we chose to simply present data for the period covered by the YCJA.
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detention exceeded that in sentenced custody for the first time—
an inversion which continued through 2015/16. As a general
description since the YCJA implementation, remand custody rates
were steady or declining slowly at a time when sentenced custody
counts declined more rapidly. The proportion of the custodial pop-
ulation in pretrial detention increased relatively steadily over this
period.

Within the decarceration movement, pretrial detention seem-
ingly presents an intriguing incongruity. No obvious reason exists
to suggest that the political will to reduce youth imprisonment
would be reserved exclusively for sentenced offenders. Rather, we
would suggest that the explanation for the failure to reduce pre-
trial detention lies elsewhere.

Notably, the issue of remand was, relatively speaking, ignored
in the YCJA. At the time of its drafting, some concern existed
about pretrial detention. However, it may not have been seen as
problematic in Canada until such time as sentenced imprisonment
rates were controlled in a manner consistent with Canadian
values.

Perhaps for this reason, the framework for pretrial detention
was lacking in various important ways. In particular, the original
YCJA sections on this criminal procedure were weak in their ori-
entation. Although remand custody for social welfare reasons was
prohibited (s.29(1)), little else was prescriptive. Until 2012, the
law stated simply that detention was presumed unnecessary in
the case that a youth could not normally be sentenced to custody.
The mere aspirational nature of this section contrasts dramatically
with the general structuring of other decisions in the YCJA
through relatively strong and directive wording/provisions. Addi-
tionally, justices of the peace—who, in many provinces, handle
youth pretrial issues but do not sentence youths—would be ill-
equipped to determine whether a youth could be sentenced to
custody if convicted.

In fact, the provisions concerning remand custody easily
enabled the detention of youths. Few new provisions were con-
tained in this part of the Act and they were applied within the
general and vague Criminal Code framework for adults
(Barnhorst 2012). Sentencing was governed by precise prescrip-
tive provisions. Pretrial detention was not. As Barnhorst (2012:
130) notes, “The most dramatic impacts [of the YCJA] have been
achieved in the two areas in which the Act is most detailed in
terms of decision-making rules—extrajudicial measures and cus-
tody sentences”.

Amendments introduced in 2012 to the provisions governing
pretrial detention attempted to provide stronger guidance by
reducing judicial discretion. Hurdles were introduced to the use
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Figure 8. Adult Imprisonment Rates (per 100,000 Residents) (1977-2015).

of remand custody. While some (Bala and Anand 2012) believed
that they should have reduced pretrial detention, Figure 7 sug-
gests that the impact was, at best, small and short lived. Further-
more, it does not indicate an effect similar to that of the 2003 law
(Figure 3). This lack of success may reflect the government’s fail-
ure to promote the change. There was no publicity or even real
acknowledgment that pretrial detention was a problem. Further-
more, no education/training was provided to those implementing
the new provisions. Given the “natural” attractiveness of adopting
the “safest” decision by criminal justice professionals (in this case,
denying or delaying a bail decision),?* education/training would
seem crucial in combatting risk aversive decision making at bail
(Webster 2015).

An equally intriguing counter to the success of youth
decarceration lies in its comparison with adult imprisonment
(Figure 8).

Overall stability in adult imprisonment is the result of an
increase in the use of remand®® and a decrease in sentenced incar-
ceration.”* While this relative stability may be noteworthy on the
world stage, its contrast with trends in youth imprisonment may
shed valuable light on those factors necessary—at least in Canada—
to bring about a genuine reduction in the use of incarceration.

22 The use of inappropriately broad bail and probation conditions also contributed
to the size of the pretrial detention population (Bala 2015).

2% Remand rates were unavailable before 1978.

2% Judges typically take into account time spent in remand. Hence the decrease in
the sentenced imprisonment rate is almost certainly the result of the growth in the
remand rate (see Doob and Webster 2013).
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The difference does not appear to be rooted in sociocultural
factors. Decarceration of both adults and youth is consistent with
long-standing core Canadian values. Official documents written
since the early 1900s typically suggest that Canada’s incarceration
rate is too high (Webster and Doob 2007, 2015) and that Cana-
dians are not well served by high imprisonment. Yet adult impris-
onment has not decreased. This lack of decarceration—
particularly contrasted with youth rates—can be explained
(at least partially) by two factors. First, Canada’s attempts to
reduce adult incarceration have been largely aspirational rather
than prescriptive. Second, Canada has seemingly lacked clear,
unambiguous political will to decarcerate adults.

Largely paralleling youth criminal justice policy during the
same era, various attempts were made from the 1990s onwards to
deal with adult incarceration. Illustratively, a Federal-Provincial-
Territorial working group was established in 1995 whose explicit
and sole responsibility was to develop a plan to address the prob-
lem of correctional population growth (Federal-Provincial-
Territorial Ministers Responsible for Justice 1996). Their views
were obvious. The report contained a full-page bar graph of
imprisonment rates comparing Canada’s rate in 1992/3 to those
of Australia, New Zealand, and 10 European nations. Canada had
the highest rate. The incarceration rates of three high-
imprisonment countries—South Africa, United States, and
Russia—were reported in a box at the bottom of the bar graph.
The message was clearly that Canada’s incarceration rate was high
compared to other reasonable nations.

The working group developed recommendations, apparently
supported by all members. Their proposals included making use
of diversion programs, employing community sanctions for low-
risk offenders, increasing the use of restorative justice approaches
and giving prison administrators more flexibility to release pris-
oners. Notably though, all recommendations were merely aspira-
tional. Furthermore, though the working group’s report was
published, it received almost no attention.

However, it was not the case that adult imprisonment was
being ignored during this (and the subsequent) era. During the
same Parliamentary session (first session, 35th Parliament) in
which the Justice Minister introduced the (aforementioned) YOA
amendments, he tabled a comprehensive (adult) sentencing bill.
Partially modeled on two earlier sentencing bills introduced (but
not passed) in 1984 and 1990, Bill C-41 was designed largely to
codify the law as it had developed. However, it also introduced
several new provisions, some of which were explicitly designed to
reduce—or at least cap—imprisonment. For example, in addition
to formally legislating proportionality in sentencing, it stated that
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s.718.2 (c) where consecutive sentences are imposed, the com-
bined sentence should not be unduly long or harsh;

(d) an offender should not be deprived of liberty, if less restric-
tive sanctions may be appropriate in the circumstances; and

(e) all available sanctions other than imprisonment that are rea-
sonable in the circumstances should be considered for all
offenders, with particular attention to the circumstances of
aboriginal offenders.

Though this section might appear to endorse restraint, words like
“should,” “unduly,” “may be appropriate,” “reasonable,” and
“considered” would arguably allow almost anything. Notably, the
adult sentencing provisions contain nothing resembling the YCJA
“hurdles” to imprisonment, nor other directive provisions to
structure criminal justice decision making.

The choice to adopt aspirational—not operational—language
may reflect political ambivalence to decarceration which seem-
ingly characterized this (and the subsequent) era. Symptomati-
cally, the Minister reflected the political concern of being seen as
“soft on crime” when introducing the Bill. Specifically, he noted
early in his speech that

Through this bill, Parliament... stresses the need to punish cer-
tain types of behaviour by clearly stating that the purpose of
sentencing must be to denounce unlawful conduct, to deter
offenders and other persons from committing crime and to sep-
arate offenders from society where necessary. (Hansard
20 September 1994: 5871)

His prior strategic avoidance of appearing “soft” when introduc-
ing amendments to the youth justice law by targeting the few seri-
ous violent offenses (i.e., murder) is conspicuously absent.
Instead, a much wider punitive net is cast for adults. Similarly, he
subsequently mentioned “the will to protect society, to assist in
rehabilitating offenders...” before mentioning proportionality and
the bill's statement that “when appropriate, alternatives must be
contemplated, especially in the case of Native offenders”.

Indeed, the first part of the speech focused largely on circum-
stances in which harsh sentences could be given. Furthermore, he
noted that the bill tightened up a controversial provision on the
parole ineligibility period for those convicted of murder. Yet,
seemingly to emphasize his ambivalent position, he stated that
although “[i]ncarceration must remain an option for offenders
who need this form of punishment and must be separated from
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society to ensure the safety of the population, [i]t is worthwhile to
remind the House that Canada’s incarceration rate is extremely
high compared with other industrialized countries.” And he
continued:

Furthermore, studies show that for minor and first-time
offenders, incarceration is not very useful or effective and may
even be harmful....

A general principle that runs throughout Bill C-41 is that jails
should be reserved for those who should be there. Alternatives
should be put in place for those who commit offences but who
do not need or merit incarceration.

Noting that only a small proportion of crime in Canada involves
violence, he concluded that

This bill creates an environment which encourages community
sanctions and the rehabilitation of offenders... It is not simply
by being more harsh that we will achieve more effective criminal
justice. We must use our scarce resources wisely.

Compared to his fairly explicit message that youth custody rates
were too high, the statements concerning adults were less clear.
We are not suggesting that the Minister’s lack of clear direction in
his speech accounts for the differing trends in youth and adult
incarceration rates in the following years. Rather we are propos-
ing that his more guarded speech about adults reflected the wea-
ker political consensus about limiting the use of imprisonment for
adults compared to youths.

In brief, the reduction of adult imprisonment—in contrast
with youth—was not a key part of the legislative agenda. The sen-
tencing bill reflected Canadian political leaders’ ambivalence con-
cerning adult incarceration. This wuncertainty contrasts
dramatically with the political will to reduce youth imprisonment.
Importantly, the unambiguous political support for reducing the
incarceration of youths likely led to the development of opera-
tional directives within the YCJA which brought about youth
decarceration. For adults, the message—and, we suspect, the
political resolve—are more mixed. By extension, the continued
use of aspirational legislative language persists. Canada may have
managed to “contain” adult imprisonment but has shown no clear
political will to reduce it.

We have not addressed two other important “counterfactuals”
to Canada’s dramatic decarceration of youth—the substantial vari-
ation in the use of custody across provinces/territories and the
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overrepresentation of Indigenous youth. This decision reflects
both our current focus on macro-level trends in Canada’s youth
population and especially our recognition of the (theoretical,
methodological, and practical) complexities of these additional
aspects of Canada’s youth justice system which merit their own
detailed analyses. Illustratively, Figures Al and A2 present the
trends in admissions to sentenced custody for two adjoining prov-
inces (Ontario and Manitoba). Notably, the shapes of the curves
are markedly different whereby the overall drop in Ontario is 79
percent while that of Manitoba is merely 22 percent. Clearly,
changes in the law cannot explain this interjurisdictional diver-
gence. More disturbing, while Indigenous people constitute 3
percent (Ontario) and 18 percent (Manitoba) of their populations,
they accounted for 14 and 85 percent, respectively, of sentenced
admissions in 2016/17. Although both groups may have benefitted
from the changes that we have described (with the number of
youth sentenced admissions having declined in each province
between 2004/5-2016/17), this picture hides considerably more
than it reveals. Clearly, more thorough study is needed.

Part VI—Concluding Remarks: Lessons from Youth about
Decarceration

This paper is a story about change. It undertook to under-
stand the “why” and “how” of the dramatic reduction in Canadian
youth imprisonment rates. Unsurprisingly, the answers to these
questions are intrinsically linked. The new youth legislation pro-
moting decarceration constituted both a result of wider political,
sociocultural and historical forces underway a decade before its
enactment and a cause of the (immediate and long-term)
decrease.

More technically, Canadian youth decarceration was the result
of three conditions/factors. First, restraint in imprisonment was
firmly established as part of Canadian core values. The deleteri-
ous effects of incarceration were widely recognized, as was the
ineffectiveness of prison as a crime control strategy. While crimi-
nal justice policy and practices still flirted with the use of custody
for deterrence/incapacitation and rehabilitative purposes, key pol-
icy makers were defining “good” social policy as being linked to
low rates of youth imprisonment. Restraint in the use of incarcer-
ation was a fundamental value in the criminal and youth justice
cultures.

Second, while values consistent with decarceration were neces-
sary to bring about change, they were insufficient. Decarceration
also required unambiguous political willingness to support
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change. This condition was facilitated by the general consensus—
by the mid-1990s—that youth justice legislative reform was
needed. Despite several amendments, the YOA continued to be
deeply unpopular with both the public and most provinces/terri-
tories. However, it only became politically “safe” to promote
decarceration because of two additional events/processes. On the
one hand, the government adopted a bifurcated model which
would be tough on violent and serious repeat offenders while
being soft on minor offenders. On the other hand, it was widely
asserted by the mid-1990s that Canada had one of the highest
youth incarceration rates in the world—a “fame” generally seen as
shameful and in urgent need of rectification.

Third, although the combination of these factors/events
allowed for real change, that “change” still needed to be crafted.
Hence, the new youth justice legislation operationalized
decarceration in ways that promoted its realization. The YCJA
made it “law” to reduce the use of youth court and custody by
explicitly structuring decisions through prescriptive provisions.
Decarceration did not just happen. It happened because explicit
policies were implemented to ensure its realization. Further, a
concern with education and training helped to ensure the effec-
tive application of the law while financial incentives to the prov-
inces/territories enabled the system itself to change.

And so decarceration came about in Canada. As the legislation
and the political calls to reduce youth imprisonment became more
explicit in the late 1990s and early 2000s, the size of the reduction
in youth custody increased. While the largest decline occurred
with the YCJA’s enactment, use of youth court and imprisonment
continued to decline after 2003. This sustained impact arguably
reflects the creation of a new working culture. Criminal justice
professionals hired more recently are trained within these new
parameters, promulgating and perpetuating lower levels of incar-
ceration as the normal way of “doing business”.

This achievement contrasts with the failure to reduce youth
pretrial detention and adult imprisonment.? It is not coincidental
that the legislation governing these processes was merely aspira-
tional in nature. Finland is a clear example that explicit directives
are necessary. Lappi-Seppila (2007: 234, table 1) lists 24 policy
(and legislative) changes that transpired between 1996 and 2006
to reduce Finland’s adult imprisonment rate. The ensuing
decarceration efforts with respect to adults in California in the
1960s (Gartner et al. 2011) or in Alberta, Canada in the 1990s
(Webster and Doob 2014) constitute further examples of the

? To this list of failures, we would also emphasize that the criminal justice system
remains strongly problematic with respect to its treatment of Indigenous youth.
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importance of very specific legislation and/or policies whose
explicit purpose was to reduce imprisonment.

However, the contrast of the dramatic drop in youth imprison-
ment with adult stability also highlights the importance of unam-
biguous political will in bringing about change. With youth, it
became sufficiently safe to attempt decarceration (even though it
might be important to impose a political spin on the legislation).
These conditions were largely absent with adults. While having
adopted a proportionality model at sentencing which places natu-
ral limits on the (excessive) use of imprisonment, the adult justice
system has continued to flirt with utilitarian objectives encouraging
incarceration. Furthermore, Canada’s relative stability in imprison-
ment over the recent decades may have—ironically—limited its
ability to be shamed into decarceration. At least in comparison with
English-speaking nations whose incarceration rates increased, the
“call to arms” for decarceration that the Canadian youth system
experienced in the late 1990s would be almost impossible to repli-
cate in the adult system.

But unambiguous political support for decarceration requires
more than political safety. More important is what is at the root
of this political will. Within this context, Bateman’s (2017: 60)
discussion of the criteria necessary to achieve long-term youth
decarceration is compelling. He argues that sustained reduction in
the use of court and custody cannot be driven by pragmatic accom-
modation to changing political and fiscal priorities. Rather, they
must be rooted in “child-friendly, rights-compliant, philosophically
coherent and evidence informed youth justice policy and practice
that eschews short term punishment as a rationale for interven-
tion.” In Canada, the principles of diversion and decarceration
form the basis of current youth justice policy. Notably, they have
been promoted on their own merits precisely because of their per-
ceived ability to achieve the best long-term outcomes for youths
rather than as pragmatic mechanisms that are politically or fiscally
advantageous.

This principled approach may be a key to sustained success.
Similar cases of long-term decarceration would support the
importance of perceiving over-reliance on incarceration as mor-
ally wrong. The substantial reductions in the prison populations
of Finland (1960-2000) and the Netherlands (1945-1973) seem-
ingly coincide with changes in cultural attitudes whereby high
imprisonment rates were seen as disgraceful (Finland) or inhu-
mane (Netherlands). As Tonry (2011: 647) reminds us, “[i]n coun-
tries in which imprisonment is widely believed to be a Bad Thing,
policy makers will work to restrain its use”.

The counterfactuals are equally telling. The shorter-term
reductions in imprisonment rates in California during the later
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1970s and Alberta during the early 1990s were largely driven by
economic imperatives. Similar concerns have been raised relative
to the recent youth decarceration in England/Wales. Bateman
(2017: 59) worries that the significant reduction in youth impris-
onment may be stalled “without further systematic or philosophi-
cal change”. Although the recognition that recent declines in the
incarceration of American youth are partially attributed to cul-
tural change (rooted in the recent return to a treatment orienta-
tion) is promising, the parallel justification rooted in the high cost
of youth imprisonment is more disconcerting.

More broadly, Zimring (2005) is almost certainly correct in
recognizing that, as a society, we can treat youth differently
from adults, at least in terms of imprisonment. In Canada, this
license has found explicit translation in the YCJA (s.3) which
lists diminished moral blameworthiness or culpability as an
explicit justification for having a separate youth justice system.
Furthermore, it has allowed this legislation—in contrast with
the adult Criminal Code—to redefine what constitutes “good”
criminal justice policy and practice within a philosophically-
coherent, rights-based model. This principled approach (and
its accompanying policies and practices) has, thus far, served
Canadians well in terms of achieving—and sustaining—long-
term decarceration.

While the technical or operational processes underlying reduc-
tion in the use of court and custody (e.g., less police charging;
greater use of diversion; less Crown prosecution and less recourse
to prison) are easily transferable to other nations, we would
suggest—as have others before us (Tonry 2017)—that the challenge
for any nation hoping to decarcerate lies in creating the political,
cultural and, most importantly, the moral will to implement
change. To this end, reconsideration of the role of prison as an
effective crime control strategy might be an initial step. Certainly
the mounting criminological literature supplies little empirical sup-
port for this belief while also underlining the nontrivial (opportu-
nity and financial) costs of the persistent recourse to incarceration.

But such instrumental concerns (already reasonably well
entrenched in Canadian criminal justice culture) will likely need
to be coupled with more normative arguments. As the failure to
reduce Canadian levels of adult imprisonment may underscore,
prison must also be seen as a “Bad Thing” whereby high rates
reflect a society’s moral failure. Templates or roadmaps for this
type of change in heart are almost certainly country-specific and
have proven—at least in many English-speaking nations—elusive.
But it is not impossible. As Canada’s story of decarceration under-
lines, change is possible as long as we have the will to make it

happen.
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APPENDIX: TRENDS IN ADMISSIONS
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Figure Al Ontario: Admissions to Sentenced Custody.
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Figure A2 Manitoba: Admissions to Sentenced Custody.
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