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THIS PAPER EXPLORES THE JUDGMENTAL processinvolved in the detennina-
tionof liability in accident cases. The lawofnegligence,unlike other
branchesof the civillaw andthecriminallaw,lacksa bodyof substantive
rulesbywhichajurymay determinethe legality ofconduct.Theacts
ofonepersonwhichmay result in property lossor physical injury to
anotherareextremelyvaried.This variety makesitall but impossible
tospecify,inadvance, whatkindof behaviorconstitutes adequate.caution
orduecareingivensituations.Hence, the lawhasdeviseda general
procedurebywhichtoreacha judgmentonthis matterforany particular
case. It directsthemembers of thejurytoconsider what precautionsa
personshouldtakewhile engagedinsome potentiallyhazardousendeavor
in order tominimizetheriskofpossibleharmtoothers, and offersa
modelof behavior " ...the supposedconduct, under similarcircum-
stances,of a hypothetical person, the reasonablemanof ordinary pru-
dence who represents acommunityidealof reasonablebehavior."1

The vaguenessofthis criterion has promptedafewlegal 'essayists Ito
attempttoobjectifytheconceptof reasonablenessby specifying itslog-
icallynecessarycomponents.Onesucheffort distinguishedby the parsi-
monyofits formulationisfoundinanopinion deliveredby JudgeLearned

AUTHOR'S NOTE: This investigation was supportedbyagrantfrom the
SocialScienceResearchCouncil. Phyllis UllmanKostich;SusanMieden,
and Thomas M. Fuchs assistedinthecollectionof the data. Diane Alle-
oatoassistedinthe analysis.

1. W. PROSSER, HANDBOOK OFTHE LAW OFTORTS 224(1941)(emphasis added).
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Hand." Hand defines reasonableconductin tenns ofan equationcon-
sistingofthreefactors: (1) theseriousnessof the losssufferedbythe
plaintiff, (2) the probabilityof the occurrenceprecipitatingtheloss,and
(3) the adequacyofthe precautiontakenbythe defendant. In applying
thisformula,thejudgeshould instruct thejury that liabilityin'agiven
casedependsuponthebalance between the degreeofcareexercised
bythe defendantandtheseriousnessofthe plaintiffs injury discounted
bythe probabilityofitsoccurrence.Ifthefirstsideof this equationout-
weighsthesecondside, judgmentshouldbeforthe defendant;ifthe
balancetipstheotherway,then judgmentshouldbeforthe plaintiff.

Despite the appearanceof mathematicalprecision in the "calculusof
risk" 3 equation,Hand's pseudo-operationaldefinitioncanservenomore
thana heuristic function.The undetermineditem in suchan equationis
thejuror'sdecisionasto what constitutes the behaviorofa reasonable
maninanysetofconcretecircumstances.Inarealsense,thejury's
verdict acquirestheforceofan enactmentof substantive lawforthe
caseatissue.AsLeonGreenterselystated, "We mayhaveaprocess
forpassing judgment innegligencecases but practically no'lawof
negligence'beyondtheprocess Itself." 4

Jurisprudentialconcernwiththedecision-makingprocess in negligence
caseshas centeredontheformal,legalisticdefinitionofsuch terms as
"reasonableman,""risk,"and "burden ofliability."Very little interest
hasbeenshownforthewayinwhichjurors apprehendtheseconcepts
orinthepsychologicalvalidityof the ethico-Iogicalmodelwhicharticu-
latesthem.Accordingly,thegeneralobjectiveofthis research isto
study empirically the socio-psychologicalfunctionsofthe reasonableman
formulaby investigating thepublic'sconceptionof what constitutes
reasonablecareinasituationwherein the conduct ofan individual
entailsariskofinjurytoothers.Bymeansof an experimentalapproach
itseekstodeterminehowstimuli representingthefactsofthecase and
the requirements'ofthelawandthe personal characteristicsofthe
subjectsinfluence attitudes towardthetypeofissues that ariseinnegli-
gencecases.

It shouldbenoted,attheoutset, that thejudge'schargeto the jury,
whether couchedintermsofthe "reasonableman"criterion or the
"calculusofrisk" equation,doesnotconstitute,inapsychologicalsense,

2.United States v. CarrolTowingCo.,159F.2d169(2deire 1947); seealso Terry,
Negligence,29HARV. L. REV. 40 (1915). .

3. C.GRECORY & H. KALVEN,CASESAND MATERIAtS ONTORTS 64 (1959).
4. L. GREEN,JUDCEANDJURY 85 (1930).

• 242 •

https://doi.org/10.2307/3052783 Published online by Cambridge University Press

https://doi.org/10.2307/3052783


THE REAsONABLE MAN: LEGAL FICTION ORPSYCHOSOCIAL REALrrY?

a standardorascaleforthe judgment ofliability. Rather itisan
invitation to forgean appropriatestandard. Apsychologicalscalecon-
sistsofaseriesofpoints correspondingtovaryingresponsesalongsome
particulardimension. It evolvesoutoftheindividual's repeatedexperi-
enceingaugingstimuli perceivedassimilarandprovideshim with the
basisofcomparison,implicitorexplicit, underlyingthe judgmentofsuch
stimuli.5 Consideredin theseterms the standard enunciatedbythe
"calculusofrisk" equation includes three scalesofjudgment,onefor
eachofthefactorsof the equation-risk,injury, and precaution. The
equationassertsthat foranygivensetofconditions,anindividual'sjudg-
mentofreasonablenessonagivenscaleof precautionaryactsisrepre-
sentedbythecoordinatesofthepsychologicalscales adoptedtogauge
thedegreeofriskand the seriousnessoftheinjury.Theconcretecircum-
stancesofthecases indicate thevariableswithwhichto construct these
scales.The individual juror's backgroundofexperience with similar
circumstancesalongwiththefactsdisclosedbythetrial substantially
influencetheend-points,categories, andthe discriminatorypowerofthe
emergentscales.Totheextent that suchscalesareclearlydefinedand
broadly diffused throughoutacommunityweshouldexpect that judg-
mentsbya representativecross-sectionofthecommunityconcerningthe
adequacyofthe precautionstakenbya defendantinanegligencecase
willvaryconsistentlyaccordingtochangesintheseriousnessoftheloss
andthe probabilityofitsoccurrence.

Utilizingsurveytechniques,weshall inquireintotheprocessofdeter-
miningliabilityatthreelevelsof behavioralanalysis.First,weshallseek
to determine the actuality ofacommunity standardof "due care,"a
shared frameof reference for determiningnegligence.Second,weshall
attempt toassesstheeffectivenessofthe "reasonableman" formulaas
embodied inthe judge's instructionsto the juryforinfluencingthe
desiredconstraint.Finally,weshall inquire intotheeffectofsocial
statusvariablesuponthe respondents'decisions.

METIIODS

Themediumofinvestigationconsistsofa hypotheticalnegligencecase
involvingafour-year-oldchildwhofallsintoan untended, private,
"backyard" swimmingpool. The experimentembodiesfourdichotomous
variables;hence, there are 'as manyversionsof the case as there are

5. For anextendeddiscussionoftheformationand structure ofscalesof judgment
seeM. SHERIF & C. HOVLAND,SOCIALJUDGMENT 1-16(1961).
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possible combinationsof the categories of each of the variables, l.e.,
sixteen inall. The categoriesof eachof the four variablesof classification
areasfollows:

1.The probabilitythat the accidentwilloccur:
(a) Thepoolisinthe backyardof a house located in a suburban

residential developmentconsistingofhouses spacedfairlyclose
togetheronlots 75 feetwide containinga noticeably largepro-
portionof childrenofpreschooland elementaryschoolageinthe
population. Theplaintifflives three doorsawayfromthedefen-
dant.

(b) Thepoolis locatedinthe backyardofahouse located in asub-
urbanresidentialareaconsistingofhouses spacedfairlyfar apart
onlots 250 feet wide and containinga noticeablysmall proportion
of children ofpreschoolor elementaryschoolageinthe popula-
tion.Theplaintifflivesa quarterofamileawayfromthedefen-
dant.

2. The degreeofinjury sustained:
(a) Minor
(b) Death

3. The extent ofthe precautionstakenbythe defendant:
(a)Thepoolisenclosedbyafence6feethigh.
(b)Thepoolisenclosedbyafence 3 feethigh.

4.Theformand contentofthe instructions tothejury:
(a) Oneversionis short.and inexplicit,sayingineffect, "Decide

accordingtoyourownsenseoffairness."
(b) The otherversionisamoreexplicit statementdefiningthe standard

ofcare expectedofareasonablemanintermsofthecategoriesof
thecalculusofriskformula. 6

Twelve copiesof eachof the 16versions,192copies in all, were dis-
tributed to adults in randomly selected households in three spatially
distinct, residentialareasofa midwesternindustrialcity with a population
of25,000. Two ofthe neighborhoodsarepredominantlymiddleor upper-
middle class, consisting almost entirely of occupant-ownedhouses. The
third isa university-ownedsettlementoflow rental apartmentsfor mar-
riedstudents. Researchassistantsgaveeachrespondenta packetcontain-
ingaversionof the case,a questionnaire,and a letter soliciting the
respondent'scooperation.They also explainedthe purposesandauspices

6.Acompositeofthesixteencompleteversionsofthe narrative constituting the
experimentalstimulus mayhe obtainedfromthe author.
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ofthe investigationand, if necessary,supplied additionaldirectionsfor
compliance.Theydidnothowever,expressanypositionon the issue
posedbythecasenor interpret the narrative forthe reader, evenif
requestedtodoso.

The rather restricted character ofthesample and the conditions
underwhichthe datawere obtainedlimitthe generality oftheresults.
The judgmentsof middle class individuals approachedin their homes
concerning a hypothetical case cannot be equateddirectly with their
probableconductunderoathandinstruction fromajudge.

The statistical technique utilized isa non-parametricanalysisof
variance,whichenablesusto determine simultaneously theeffectof
eachofthevariablessinglyand interactively upon the verdict.'

RESULTS

The Legal Factor

Ifthecalculusofriskformula accurately represents psychological
reality,weshouldfind that the proportionof judgmentsfor the plaintiff
variespositivelywithboththeseriousnessof the injury and the proba-
bilityofits occurrence,and negatively with the adequacyof the precau-
tions taken bythe defendant. Therefore, holding constant the height
ofthefence erectedby the defendant,the highest proportionofverdicts
fortheplaintiff would occur underthecircumstancesof fatal injury and
high risk. Conversely,the defendantshouldfarebestincasesinvolving
minor injury and lowrisk. Casesof fatal injury witha low risk andcases
of minor injury witha high risk would yieldamoreevenly balanced
distributionofvotesfortheplaintiffandthe defendant.

The results depictedin Table 1accordin part with the hypothetical
expectancies.Themoststrikingconfirmation appearsintheeffectof
the height of thefence whichseeksto representthe burdenof adequate
precaution. Incasesinvolvinga 6",foot fenceonly7outof96 respondents
voted fOT theplaintiff, indicating an overwhelming consensusonthe
adequacyofa safeguardofthis magnitudeasa bar toliability. The
voteincaseswiththree-footfencesis about evenlydivided,49forthe
plaintiffand47forthe defendant.

7.K.Wilson, A Distribution-Free Test of Analysis ofVariance Hypotheses, 53
PSYCHOLOGICAL BULL. 96-101(1956).
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TABLE 1
DistributionofVotesfor the Plaintiff and the Defendant bytheFormof
the Judge's Chargetothe Jury, the SeriousnessoftheIniury Sustained by
thePlaintiff,the Degree ofRiskoftheAccident, and the Adequacy ofthe

Precaution Takenbythe Defendant

JUDGE'S CHARGE TO THE JURY

LONG FORM SHORT FORM

INJURY INJURY
Adequacy of

Death Minor Death MinorDefendant's
Pret:aution: Risk Risk Risk RiskHeight of

Fence HighLow High Low High LowHighLow

SixFeet
Defendant 12 1211111012 11 10
Plaintiff 00 1 1201 2

ThreeFeet
Defendant 5 9 4 6 2 7 4 10
Plaintiff 7 3 8 6 10 5 8 2

SUMMARIES

Main Effects InferactionEffects

PI Def X2•• p••• PI Def X2 P

Fence 42.36 <.001 Riskx lnstructlen" 1.03 >.30
6 Feet 7 89 High-Long 15 9
3 Feet 49 47 High-Short 18 6

Low-Long -9 15
Low-Short 717

Injury· 0.0 >.99 Riskx Injury· 0.03 >.80
Death 2523 High-Death 177
Minor 24 24 High-Minor 16 8

Low-Death 8 16
Low-Minor 8 16

Risk· 10.6 <.01 Instructionx Injury· 3.36 >.05
High 33 15 Long-Death 10 14
Low 16 32 Long-Minor 1410

Short-Death 15 9
Short-Minor 10 14

Ilnstruction • 0.0 >.99
LongForm 24 24
ShortForm 2523

. Cases with 6-foot fences excluded•
Correctedforcontinuity.
One-tailedtest.
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Since the circumstanceofa6-footfencesodecisivelydeterminesthe
verdict,theeffectofthe other variables-theseriousnessoftheinjury,
thedegreeofrisk,andthe lengthofthe charge-mustbe.sought in Gases
involving3-footfences.Theresults summarizedin Table 2show that
the degreeofrisk, basedonthedensityandagecompositionofthe
populationin theneighborhood,significantlyaffectstheverdict. Where
theriskis high theplaintiffreceivesthe respondent'svoteinamajority
of33outof48responses; whereitis loio; the ratioisalmost the reverse
withthe defendantwinningthecasein32outof48instances. The
seriousnessoftheinjury, whether the defendantsuffers deathormerely
anon-disablinginjury,doesnotaffecttheoutcome.Thevoteforthe
plaintiffand defendant,respectively,in cases of death is 25 to 23; and
incasesofminorinjury,24to24.

The lengthofthejudge'schargetothejurydoesnot,byitself, differ-
entiate the proportionofjudgmentsfortheplaintiffand the defendant:
under thelongchargethevoteis24to24,and under theshort charge
itis25to23. It does,however,affectthevote underdifferingconditions
of risk and injury. The'effectofthe degreeofriskon the apportionment
ofthevotefollowstheexpected trend in casesinvolving both typesof
charge,onlyit is somewhatstrongerundertheshortformthan underthe
longform.Oftherespondents instructed by the shortform,75.0 per
cent(18outof24)findfortheplaintiff under conditionsofhighrisk,
andonly29.1percent(7outof 24), underconditionsoflowrisk.Those
instructed bythelongcharge awardtheplaintiff62.5 per cent(15out
of '24) ofthevoteincasesofhighriskand37.5 per cent(9outof24)
ofthevoteincasesoflowrisk. The effectoftheseriousnessofthe
injuryupon judgment differsnoticeably between the respondentsin-
structed bythetwodifferentformsofthecharge.As hypothesized,
death producesamajorityofvotesfortheplaintiff(15to9)andminor
injury,amajorityforthe defendant (14to10)incasesinvolvingthe
shortformofthecharge,However,the patternofresponsetothelong
chargeis the reverseofour.hypothesis. The plaintiff loses(10to14)
whenthe accidentvictim dies andwins(14to10)whenhesurvives.

Thefunctionalsignificanceofthechargeloomsmost prominently in
thefindingswhichshow that withineachcategoryof risk stratifiedby
the injury thedifference betweentheplaintiffandthe defendantinthe
proportionofvotesreceivedisgenerally greaterincaseswiththeshort
chargethanthosewiththelongcharge.Thevoteincasesof death
with high risk under the longform is closely divided between the liti-
gants,7fortheplaintiffand5forthe defendant;under the shortform
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thevoteisdecisive,10fortheplaintiffand2forthe defendant.Likewise,
in cases of low risk-minor injury, thevote "is even underthelongcharge,
6to 6, but preponderantlyforthe defendant,10to2, under the short
charge. In casesof intermediateliabilitythe length of the chargehas
less ofaninfluenceupontheverdict.Thevotefortheplaintiff and the
defendantunder thelong .and shortforms,respectively, in casesof
low risk-death tallies3to9 and5to7.Incasesof high risk-minor injury
the results under bothformsof instruction are8to4infavorofthe
plaintiff. Inbrief,the amountof variance" inthevote accruing under
the shortform (Chi-square12.24)significantlyexceeds that accruing
under.the longform (Chi-square4.65).Thisfindingindicates thatwithin
each subcategoryofcasesthere is a pronouncedconsensus'amongthe
respondentswhoreceived the versionwith the shortformand,a rather
evendivisionamongthosewhoreceivedtheversionwith the longform.
Hence,wemayinfer that the extendedcharge embodyingthecalculus
ofriskformulaopposesthe purposeforwhich it wasdesignedby inhibit-
ing ratherthanfacilitatingshiftsin judgmentonthe intendeddimensions.

The Powerof Suggestion

Theindefinitenessof the instructions, whether thelongor the short
form,forassessingthe burdenofriskrenders the potential jurorhighly
vulnerabletoextrinsicstimuli.Thisis indicatedby the 'analysisof the
answerstothe questionnaireitem: "Instead ofaskingyouto decide in
favoroftheplaintiffor the defendant,supposethejudge hadaskedyou
to determinetheminimumheight,thefencecouldbe in order tojustify
averdictforthe defendant(the swimmingpool owner). What wouldbe
yourjudgment?Giveyouranswerinfeet."Themeanofthejudgments
oftherespondentswho readcaseswith6-footfences significantly exceeds
themeanofthosewhoreadcaseswith3-footfences,5.9feetto4.6feet
(C.R. ==5.5;P<.OOl).Theeffectis somewhatanalogoustotheexperi-
mentalfindingsof Asch" and Sherif-? concerningthesuggestiveinfluence
ofthejudgmentsof "planted" subjectsorthejudgmentsofsubjectsren-

8. The procedurefor computing the total chi-square isgivenin K. WILSON, supra
note 7.

9. S. ASCH, SOCIAL PSYCHOLOGY 450-51(1952).
10.M. Sherif, A Study ofSomeSocialFactorsinPerception, ARCHIVES OFPSYCHOL-

OGY (1935).
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deredinone another'spresence, It isalsoakinto the findingby Creen'?
that, inthe absenceofclearanddefinite criteria for the weight ofpen-
altiestobe awardedin criminal cases,theseverityofthe penalty im-
posedin the immediatelyprecedingcase functionsas an anchorfor the
assessmentof the penalty in the successivecase.

Ifwemayassume that actual jurorsare equally suggestible, the
implicationsof these findingsfor trial strategy areobvious.Sincejudg-
ment involvesacomparison, implictly or explicitly, betweentwoormore
stimuli," andsince standardsof comparisonfor judgmentsin negligence
casesarelikelytobe indistinct, victorywill reward theside that most
effectivelydefines the situation for thejurors.Counselwould, therefore,
bewell advised to attempt to insinuate into the mindsofthejurorsa
scaleof precautionarystandardswhich throws the best possible light
onhisclient'scase. The counselfor the plaintiff should conveyinhis
argumentascale calibratedso that the precautiontaken by the defen-
dant willfall below the mid-point oftherange. The counselfor the
defendant,conversely,willseekto implant ascale the mid-point of
which lies considerablybelow the point representingthe care exercised
by the defendant.

Social Background Characteristics

There has beenconsiderablediscussionoftheeffectof personalbias
in determiningthe judgmentof jurors." Few take seriouslythelegal
fictionof the impartiality ofjurors. Attitudes expressiveofthejuror's
age,sex, education,ethnic background,orsocialclass presumablycolor
his perceptionoftheissues and thepersons involved inthe litigation.
Strodbecket ale have describedthe effectofsocialclass upon the inter-
action patternsamongjurors.>How andto what extent such extraneous
factors affect judgmentremains problematicsincelegal prohibitions on
jury-observationor eavesdroppingfor the most part effectivelyscreen
the juryprocessfrom scrutiny by the behavioralscientist,savefor the
findingsof controlledstudies ofmockjuries.

11. E. Green,The Effect ofthe Penalty Imposed inthe Preceding Case on Sentences
Meted Outin Criminal Cases, in PROCEEDINGS OF THE FIRST NATIONAL SYMPOSIUM ON
LAW ENFORCEMENT SCIENCE AND TECHNOLOGY (1967).

12. SHERIF & HOVLAND, supra note 5, at 8.
13. LEGAL AND CRIl\UNAL PSYCHOLOGY 55-57,79-81,96-119(H. Toch ed. 1961) for

referencesanent the psychology of the jury andtrial tactics directed at swaying the jury.

14. F. Strodtbeck, R. James & C. Hawkins, Social Status inJury Deliberations, 22
AM. SOCIOLOGICAL REV. 713,719(1957).
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Thehypothesesweshall test stemfromthegeneral propositionthat
the roles enactedbyapersoninthesocialsystemconditionhisresponse
totheissuesinalitigation.Inour hypothetical casethevaluesof
property rights and personal welfare areinopposition;theformerex-
pressingaconservative ideal of individual freedom,the latter reflecting
a liberal concernwhich would-limit theindividual's unconditionalenjoy-
mentofhis property inthe interest of protecting the public fromthe
riskofpersonalharm.Since both values represent dominantorienta-
tionsinAmericansocietyandare supportedtosomedegreebypersons
of both conservativeand liberal proclivities,theindividual'spositionon
theissuewill depend,presumably,onhowhedefineshisowninterests
in relationto the circumstancesofthecase.Accordingly,itseemslikely
that apro-plaintiffresponseto the issueraisedbythecaseat handwill
dependontheextenttowhichthe respondent's life organizationin-
corporates child-oriented roles. Specifically, itis hypothesized that a
greaterpercentageofvotesfortheplaintiffwillbe awardedby parents
comparedwith childlesspersons,womencomparedwithmen,andper-
sons in occupationswhich provide servicesfor children comparedwith
personsin other occupations.

Table 2conveysthescopeofthisphaseoftheanalysisshowingthe
separateeffectsof parentalstatus;sex,age, and occupation on the re-
spondents' judgments and theeffectsofeachofthesestatusvariables
onthe perceptionofliability under differingconditionsof risk, injury,
and instructions to the jury (interaction effects).Weshall continue to
excludecasesinvolvinga6-footfencesince that degreeof precaution,
asnotedabove,tendstoovershadowany other considerationwhich the
respondents.takeintoaccount.

Theresultsconfirmthehypotheses.Thejudgmentsof parents and
non-parentsdiffersignificantly (P<.05). Overone-halfof the parents,
41outof72,votedfortheplaintiffwhereastwo-thirdsofthechildless
respondents,16outof24,votedforthe defendant. The interactionbe-
tween parental status and the calculusofriskvariablesachievesalevel
ofsignificanceonlyin respect tothe risk. The percentageofvotes
awardedbythe parentstotheplaintiffdropsfrom74.3(26outof35)
incasesofhighriskto40.5(15outof37) in casesoflowrisk. The
correspondingdropinthevotingofchildlessrespondents is significantly
greater,from53.8 per cent(7outof13)to9.1 per cent (lout of11)
(P<.02). Thedifference betweenparentsandnon-parentsin the allo-
cationofvotesisslightly greaterincasesofminorinjury comparedwith
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TABLE 2

TheEffectof Selected Personal Variables onthe. Percentage ofVotesfor
the Plaintiff, Singly and Under Differing Conditions ofRisk,Iniury, and

Judicial Charge, in Cases WithThree-FootFences

INTERACTION EFFECTS

Single RISK INJURY CHARGE
Effects· High Low Death Minor LongShort

Parental
Status

Parent 56.9 74.3 40.5 55.358.8 57.156.8
(72) (35)(37) (38)(34) (35) (37)

Childless 33.3 53.8 9.1 40.028.630.8 36.4
(24) (13) (11) (10) (14)(13) (11)

P P<.05P<.02 P>.50 P>.•99

Sex

Male 45.9 61.131.6 53.340.9 38.9 52.6
(37) (18) (19) (15) (22) (18)(19)

Female 54.473.3 34.5 51.5 57.756.751.7
(59) (30)(29)(33) (26)(30) (29)

P P>.30 P>.70 P>.30 P~.30

Age

Over 44 48.664.7 30.0 50.042.150.0 41.2
(37)(17) (20) (18)(19)(20)(17)

30-44 65.280.0 53.8 ·58.3 72.770.061.5
(23) (10)(13) (12)(11) (10) (13)

Under30 47.266.7 20.0 50.0 44.4 38.9 55.6
(36)., (21)(15) (18)(18) (18)(18)

p•• P>.05 P>.20 P>.30 P>.50

Occupation

Teacher 65.0 64.366.7 54.5 77.871.4 61.5
(20) (14) (6)(11)(9) (7) (13)

Housewife 58.680.0 35.758.858.3 73.342.9
(29) (15)(14) (17) (12)(15)(14)

Others 40.453.2 25.045.037.0 30.852.4
(47)(19) (28)(20)(27)(26) (21)

p••• P<.02 P>.10 P>.30 P<.02

• P based on one-taifedtests: x2 corrected for continuity wheredfI.

With categoriesover 44and under30 combined.

With categoriesteacherand housewife combined.

• 251 ·

https://doi.org/10.2307/3052783 Published online by Cambridge University Press

https://doi.org/10.2307/3052783


LAW ·AND .SOCIETY REVIEW

deathandisvirtually the sameunderthe alternativeformsof instructions
tothejury.

Sincewomenaremoredirectly involved in child rearingandrelated
tasksthanmen,itseemsreasonabletoassume that theywillexhibit
strongerpro-plaintiff attitudes than themen.Theresults bearout this
supposition,thoughnottoastatisticallysignificantdegree;54.4percent
of the women'and45.9ofthemen decideinfavorofthe plaintiff. The
possibility that thedifference betweenmenandwomen in voting ten-
dencyexpresses, fundamentally,adifference between the sexesinthe
proportionsofthosewhoare parentsorchildlessis investigatedin Table
3.The datashowthat sex and parentalstatus are independentofone
another;thedifference between the menandwomeninthe percentage
ofvotesforthe plaintiff is aboutthe samefor the childless as forthe
parents,51.7to60.5 in theformerinstances and 25.0to37.5 in the
latter instances, Likewise, the observed sex-differencein the distribu-
tionofvotes is notsignificantlyaffectedby variation intheconditions
of risk,injury, and form of instruction tothejury, respectively(see
Table 2).

The dataonagein relationto judgmentfurther support the general
hypothesis.Ifwemayassume that the30-44age period entailsa
greaterinvolvement with childreninthemostactive periodofchildhood
growth-abovetheageofclose parentalsupervision,but below the age
of mature judgment-ethaneither the under 30orover44ageperiod,
theresultsshouldoccasionnosurprise.The respondentsage30-44
comparedwiththe other twoagecategoriescombinedexhibitano-
ticeably stronger, though notquite"statisticallysignificant, support for
the plaintiff;65.2 per centoftheformercomparedwithonly47.8 per
centof the latter findfortheplaintiff (P>.05).The preferenceof the
intermediateage group fortheplaintiff'ssideholdsup with parental
status heldconstant:amongparents66.7per.centof the respondentsin
the 30-44age group,but only55.6percentofthose under30 and51.5
per centofthoseover44'findfortheplaintiff (see Table 3). The
difference between theagecategoriesinvoting tendencies is notsig-
nificantly affectedby variation intheseriousnessof the injuryor in the
lengthofthecharge.

Theplaintiffismuchmoresuccessful than the defendantineliciting
the sympathiesofthe respondentsin child-centeredoccupations,namely
teachersandhousewives. He receives61.2percentof the voteofthe
twocategories combined(65.0per centof the vote of the teachers and
58.6percentofthevoteofthehousewives) but only40.4 per cent
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of the vote ofthosein other occupations,a difference that is statistically
significant at the '.05 levelof probability. The effectof occupation on
judgment is independentof parental status; as Table 3shows, among
the parents67.5per cent of the teachersandhousewives combined,but
only43.8 per cent of those in other occupationscast their votesfor the
plaintiff. There isno .indication, however, that the degree of child-
orientednessofone's occupationinfluences attitudes in the relatively few
casesof non-parents.The formof instruction, though not the degreeof
risk orof injury, significantly interacts with occupation. Under the .Iong
formof the charge the difference between the two occupationalcate-
goriesin the percentagesof votes awardedthe adversariessignificantly
exceeds the differenceobservedunder the short, charge (P<.02).

The amountof interactionbetweeneachof the social status variables
and the "calculus ofrisk" varlables-srisk,injury, and chargeto the jury
-doesnot, save forthe exceptions notedabove'(parental status by risk,
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and occupationby formofthecharge), achieve statistical significance.
Nevertheless, the interactions exhibit twotrends. that are.analytically
significantin their implications. The firstconcernstheeffectofthesocial
characteristics ofthe respondentsupon judgment. The more plaintiff-
minded categoryof respondentsin each classification-theparents, the
females,the 30-44agegroup, and the personsin child-centeredoccupa-
tions-do not differentiate in the hypothesized direction between cases
involving deathandminorinjury. They awardas highora higher per-
centageofvotesto the plaintiff in casesofminor injury as they doin
casesof death. The defendant-mindedcategoriesof respondents-the
childless, the males, the agegroups under 30 and over44, and those
in non-child-centeredoccupations-onthe other hand, in every instance
award a higher percentageofvotesto the plaintiff incasesof death
comparedwith cases of minor injury. The results suggest that the
respondentswhosesocial traits conducetoclose identification with one
of the litigants arelessinHuencedbythe circumstancesof the case and
more empathicin their responsesthan the other respondents.

The secondrelatesto the presumablydidacticfunction of the instruc-
tionsto the jury. The long chargewith itsmoreexplicit renderingof the
standardfor judgment tendsto strengthenthe predilections of the re-
spondentsineachof the categoriesofsocialstatus variables; the short
chargetendsto weaken them. Parents, females,the30-44agegroup,
and the child-centeredoccupational group accord the plaintiff pro-
portionately more votes under the long charge than under the short
charge. Conversely, the other categoriesofeachsocial status variable
awardthe defendantsa higherproportionofvotes underthe correspond-
ingforms of the charge. It isas if thelong chargeprovidesthe respon-
dent with 'a meansof rationalizing hisessentially empathic initial re-
sponseand, thereby, reinforcing his conviction."

SUMMARy AND CONCLUSIONS

The resultshaveshown that in thecaseat handthecalculusof risk
modeloftheprocessfor the determinationof reasonableconduct only
roughlyapproximatesthe psychologicalreality. They attest tothe reality
ofa community-sharedframe of referenceconcerningthe height of the
fence requiredby the hazardinherent in an untendedswimmingpool,

15.Seegenerally C.·W. Mills, Situated ActionsandVocabulariesofMotive, 5 AM.
SOCIOLOGICALREV. 904-13(1940).
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'andtheyshow that variationintheriskofinjury representedbythe
differenceinthe characterofthe neighborhoodinwhichthe accident
occurredsignificantlyinfluencesthedecisionsoftherespondents.Curi-
ously, the degreeofriskexertsaslight'effectinthe predicteddirection
uponthe verdict incasesinvolvingthelongformoftheinstructionsto
the jury, but avery decided effectincasesinvolvingtheshortform.
Contrary tothe hypothetical expectancy,thelongformof the instruc-
tionselicitsamajorityofvotesforthe defendant incasesinvolving
death and amajorityfortheplaintiffincasesinvolvingminorinjury,
whereasthe shortform providingonlyvaguedirectionstothe respondent
inducesthe predictedresults under differingdegreesofinjuryaswell
asrisk.Quitepossiblythe wordingof the longchargeconfused rather
than clarified the issueinthemindsoftherespondents.Significantly,
theformandterminologyofthelong chargeare rather typical oftrial
usage,followingcloselyexamplesofsampleformsinlegalhandbooks.

Thedifference between.the respondentswho read thecaseswith
6-footfencesandthosewho readthecaseswith3-footfencesconcerning
the minimum height ofafence that wouldjustifya verdict for the
defendant,forcefullyconveys that lackingaclearly articulatedscaleof
judgmentthe respondentishighly suggestiblebycueswhichfunction
as referencepointsonan incipient scale of. judgment.

Thejudge'sinstructionsdonot prevent theintrusionofpersonal
factorsintothe respondent'sdeliberation. The associationbetween the
verdict andselected personal characteristics ofthe respondents show
that thesocialroleswhichforma prominentcomponentofaperson's
life organizationandselfconception,significantlyaffect the calibration
of the scaleofliabilitywhichevolvesinresponseto the requirements
of the roleofjuror.Totheextent that the respondentenactsroleswhich
subject him potentially tothesamelossastheplaintiff,heislikelyto
identify with the plaintiffandto awardhimthe verdict." To the extent
that suchrolesarenota part of the behavioralrepertory oftherespon-
dent,heisunlikelyto support theplaintiff'sclaims.

Theeffectsof interaction between socialstatusvariablesandlegal
variables,althoughstatisticallysignificantinonlytwo instances-parental
status by risk and occupationby judicial charge-are,nevertheless,ana-
lyticallysuggestivein indicatingthat thosewhoarelesslikelytoidentify

16.See N.Foote, Identification astheBasisforaTheory 0/Motivation, 16 AM.
SOCIOLOGICALREV. 14-21(1951).Footepointsoutthat identification, "commitmenttoa
particularidentity," providesthemechanismforthe transformationof externalnormsinto
motivatedbehavior.
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with the plight of the plaintiff-the non-parents;the men, adult persons
older or younger than those of intermediateyears,andpersons in non-
child centeredoccupations-are,ingeneral,moreresponsiveto changes
in the legally relevantcircumstancesof the case;also that the longform
ofthe charge to the jury with itsmoreexplicit standardof judgment
tends to reinforcerather than reducethe biasesof the respondents.

The personalfactor doesnotloomso large in judgment,however,
asto prevail over the requirementsofjustice embodiedin the judicial
charge. It functionsto locate the mid-point,or region of neutrality, on
ascaleof adequateprecautions. For thosewho support the plaintiff
this mid-point is somewhat higher than forthosewho support the
defendant;but the distance between the twopointsdoesnot occupy
a large segment, proportionately,of the total scale. The limitation on
the effectof the personalfactor is evident inthefinding that the pre-
caution ofa6-footfence tends to overshadowany other consideration
in the mindof the respondentandengendersvirtual unanimityon behalf
of the defendant.The point at which the 'defendant'sprecautionswould
be perceived asso inadequateasto mobilize asolid support for the
plaintiff is problematical. The designofthis researchis not sufficiently
structured to identify that threshold. It is reasonable,however,tosup-
pose that afence with a height oftwofeet would elicita preponderance
but nota unanimity of supportfortheplaintiffsinceforafewrespon-
dents the height of the fence, the instructions of the judge notwith-
standing,wasa minor consideration.This minority expressedthe view,
in responsetoan open-endedquestionconcerningthe reasonbehindtheir
verdicts, that the major burdendevolved upon'the parents toexercise
adequatesupervisionover their children. .

Tosumup,the "reasonablemanof ordinaryprudence"constitutes a
vagueparagon;'certainly heisnota standardof conduct. Indeed, the
shortformofthe chargewhich doesnotmakeuseof the "reasonable
man" standard,yieldsresultsmore consistent withtheaimsof the law
than thelong chargethat does. It is doubtful, however, that the mere
inclusionorexclusionofthe term significantly affects the outcome.The
findings arguemore cogently on behalf ofsimplicityin the wording of
the instructions with a minimum of restrictions on the juror's freedom
of judgment.

Finally, thefull implications of the resultscanonly be assessed
through further researchofthistypeinvolvinga variety of situations,
more precise measurementof the appropriatevariables, and subjects
representinga wider rangeofsocial backgrounds.Beyondthis,investi-
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gation shouldbe directed at the effectofsocial interaction" within
jury-likegroupsuponthe perceptionofliability.Asidefrom personality
and social backgroundinfluences,itwouldbe desirable toexamine
whetherthe verdict representsthe arithmeticmeanoftheoriginaljudg-
mentsof the jurors,or whether judgmentsofvarying magnitudeona
scaleof liability differ in theirresistanceto changebygroup pressureor
convey relatively moreorlessmoral authority inthegiveandtakeof
jury deliberations.Helson," at thelevelofthe percept,and,Preston and
Baratta," atthelevelof -the concept,forexample,haveshown that
stimuli donot contribute in direct proportionto their objective magni-
tude tothe developmentofscalesof judgment. Rather,stimuliofrela-
tivelylow intensity exerta proportionatelygreater,influenceonscales
of judgmentthan stimuliof relatively high intensity." If the sameten-
dencyobtainsin the perceptionof liability in negligencecaseswe should
expect, other things being equal, that in the utterance of individual
opinions concerninga standardofduecare, judgmentsofa magnitude
moderatelylower than theaverageofthe judgmentsexpressedbyeach
of the jurors will, ingeneral,weigh relatively moreheavilyintothe
deliberationsofthejury. In other words,itseems hypothetically plau-
sible that the defendantenters litigation withaslight advantageoverthe
plaintiff;an advantagewhichis intrinsic to the dynamic characterofthe
processesof perceptionand judgment.

17. Strodtbecketal.,supra note14.
18.H.Helson, AdaptationLevelasaBasisfora Quantitative Theory 0/Framesof

Reference,55PSYCHOLOGICAL BULL. 297-313(1948).
19.M. Preston & P. Baratta, An Experimental Study 0/the Auction Value 0/an

UncertainOutcome, 61 AM. J. PSYCHOLOGY 183-93(1948).
20. Actually thezoneof neutrality orthe indifference pointoccursatabout,the

geometricmeanofthe magnitudesofthe stimulus series. '
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lSA ANNOUNCESTOPICSFORMAY MEETING IN CHICAGO

In conjunctlenwith the 1968Spring Meeting of the Law and Society
Association's Board of Trustees, a meetingopen toall Assoclcflon mem-
bers will be held at the Sheraton-ChicagoHotel, Chicago,.Hllnols. Two
sessionsare plannedfor the meeting:the first, scheduledfor the evening
of May 3rd, will be devoted to "Legal Problems of the Urban Poor";
the second, to be held (tentatively in the afternoon) on May 4th, will
feature "New Frontiers in Research on Criminal Justice." For further
information,write:

Herbert Jacob
Joint Center for Urban Studies, MIT-Harvard
66 Church Street
Cambridge,Massachusetts 02138

SUMMER INSTITUTE ANNOUNCED

The Sociology and Law Program at the University of Wisconsin an-
nouncesthat an Institute in Behavioral Science and the Lawwill be held
at Madison this summer. Sponsored by the National Science Founda-
tion, the Institutewill offer graduate courses and seminars on the
political, social, economic, and legal aspects of legal systems. The
focuswill be interdisciplinary, and the faculty will include professors
from the disciplines of Sociology, Political Science, Economics,Law, and
Anthropology. Students who are admitted will receive a stipend and
travel allowance, and may receive graduatecredit for courses taken.
For further information write to:

Professor Joel B. Grossman, Director
Summer Institute in Behavioral Science and Law
216 North Hall
University of Wisconsin
Madison, Wisconsin 53706
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