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Introduction
Bassan’s article on the posthumous use of sperm pres-
ents a complicated picture of Israeli law.1 On the one 
hand, as previous reviews show,2 Israel is unique in 
terms of the extent of this phenomenon. The num-
ber of applications to the courts to approve the use 
of sperm posthumously is substantial and has been 
increasing since the outbreak of the war on October 
7. On the other hand, there is no clear legal policy in 
this area. In other words, Bassan’s article shows that 
the rights of relevant parties in this context are not 
adequately regulated. This, as elaborated below, is the 
result of a lack of primary legislation, together with 
disagreement among relevant policymakers. The out-
come is feelings of frustration, confusion, and even 
anger among the deceased’s close relatives.3

Commenting on Bassan’s article, I would: (1) 
describe the current legal position, focusing on issues 
that remain unclear; (2) analyze why the legal posi-
tion is unclear; and (3) analyze the bioethical mes-
sages sent by the current legal position in light of the 
scholarly discourse articulated by Bassan.

The Legal Position
A reader who is less familiar with the subject matter of 
posthumous use of sperm and/or with the legal posi-
tion in Israel might feel puzzled when reading the legal 
review provided by Bassan. It is indeed complicated. I 
will try and highlight the most important points, par-
ticularly those that remain open and undecided by 
Parliament and the Supreme Court.

Broadly speaking, the deceased’s partner has no 
problem obtaining judicial approval for using her 
dead partner’s sperm. There is consensus among the 
relevant actors — the Attorney General of Israel (A-G), 
who issued his guidelines 20 years ago,4 the Supreme 
Court in its seminal case from 20165 and legislators, 
who have been trying to pass a law in Parliament 
for the last several years that the deceased’s partner 
can use the sperm.6 As Bassan noted, the main justi-
fication provided by these actors is that a child is an 
expression of the couple’s intimate relationship, so not 
only should the partner’s personal wish be considered 
by the courts, but her testimony regarding the wishes 
of her dead partner should also be taken into account. 
Another situation which is not problematic (whether 
there is a partner or not) is when the deceased clearly 
and explicitly expressed his wish to have a child after 
death.7 

The most complicated situation concerns the 
bereaved parents when the deceased either leaves no 
partner or no advance directives regarding having a 
child after death. So far, no Act of Parliament, gov-
ernmental regulations, or Supreme Court’s judgment 
has provided them with independent status to fulfil 
their aim of having a grandchild from their dead son’s 
sperm. More explicitly, the Supreme Court held that 
there is no right to grandparenthood in Israeli law, 
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which means that people cannot ask the state to help 
them become grandparents.8 This stands in contrast 
to the right of parenthood (through assisted repro-
duction) which is recognized as a fundamental right 
in Israeli law.9

However, in the context of bereaved parents’ 
requests, the Israeli judicial system speaks in two 
voices. First, the judges in the Supreme Court left the 
door open that the option of allowing bereaved par-
ents to have an agreement with a single woman who 
will use their son’s sperm and have a child would be 
legally recognized in the future.10 Second, and this 
actually happened in the lower courts in the last few 

years, agreements between bereaved parents and sin-
gle women were approved, and children were born as 
a result.11 As Bassan rightfully stressed, this situation 
is the outcome of the following: (1) The lower courts 
are not obliged to apply and follow the A-G’s guide-
lines, which do not allow it. The A-G guidelines must 
be followed by governmental and public bodies, but 
judges are free to deviate from them. (2) The judges 
in the lower court who allowed requests by bereaved 
parents relied heavily on the deceased’s “presumed 
wish.” From a procedural perspective, they must rely 
on evidence provided by the bereaved parents and 
other family members that convinced them that the 
deceased indeed wished to have a child after death.12 

The Unclarity of the Legal Position  
The complicated position regarding the legal status of 
bereaved parents has become more problematic, for 
obvious reasons, following the outbreak of the war on 
October 7. From a legal perspective, this position is 
the result of different views held by policymakers and 
other relevant parties. On the one hand, it seems that 
the A-G, the majority of judges in the Supreme Court 
(or at least those who sat in all the cases that reached 
this court so far), and the senior officials who drafted 
the government’s bill are of the view that posthumous 
use of sperm can be approved only in two cases: (1) a 
request by the deceased’s partner and (2) an explicit 

wish/consent of the deceased before his death. There-
fore, these actors limit the right to autonomy of the 
bereaved parents (or at least their interest in having 
a grandchild) as well as the reproductive autonomy 
of single women who, instead of approaching sperm 
banks and receiving anonymous donations, want their 
future child to have a paternal family. 

On the other hand, lower court judges allowed 
bereaved parents and single women to come to an 
agreement and use the deceased’s sperm to have a 
child. Moreover, judging by the discussions in the 
Israeli media,13 and in the Knesset (the Israeli Parlia-
ment),14 it seems that the sentiment in Israeli society 

is that bereaved parents’ wish to use their dead son’s 
sperm can be recognized, particularly after the out-
break of the war on October 7. However, recent empir-
ical studies have indicated that the level of public sup-
port is not high.15 In addition, media reports indicate 
that the rabbinical establishment in Israel prevents 
legislation on the use of sperm in the Knesset.16 So, in 
short, the political and public discussions add another 
layer of complexity and may explain the current legal 
position. 

Bioethical perspectives 
The current legal position provides the following 
insights from a bioethical perspective.

First, a question arises regarding the process of reg-
ulating sensitive issues in the realms of medical/health 
law and bioethics. More specifically, it is interesting 
to examine, although no definite and clear answer is 
guaranteed, the interplay between the relevant policy-
makers and actors involved in formulating legal policy 
in this field of posthumous use of sperm. In the con-
text of medical/health law, Israeli scholars argue that 
the process of formulating legal policy is dominated 
by two actors who have no legal power and authority 
to regulate: the medical profession and the rabbinical 
establishment.17 

Thus, if the reports in the Israeli media are accurate, 
and legislation is prevented due to lack of approval 

First, the judges in the Supreme Court left the door open that the option of 
allowing bereaved parents to have an agreement with a single woman who 

will use their son’s sperm and have a child would be legally recognized in the 
future. Second, and this actually happened in the lower courts in the last  

few years, agreements between bereaved parents and single women  
were approved, and children were born as a result.
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of the rabbinical establishment, it would suggest that 
the process of formulating legal policy in Israel is 
inadequate in the sense that it is not comprehensive, 
balanced, and ethically justifiable. In other words, it 
might mean that the process that led to the existing 
legal policy in this context does not reflect the idea of 
deliberative democracy which is defined as follows: “a 
form of government in which free and equal citizens 
(and their representatives) justify decisions in a pro-
cess where they provide one another with reasons that 
are mutually acceptable and generally accessible, aim-
ing to reach conclusions that are binding for all citizens 
in the present but can be challenged in the future.”18

The second perspective relates to autonomy. It 
seems that each side, those who limit the use of sperm 
only to the female partner, and those who support 
the bereaved parents’ independent status, perceive 
autonomy differently. Arguably, they both perceive the 
right to autonomy in a relational manner,19 or, more 
accurately, they both highlight the relational aspects 
of autonomy rather than individualistic ones. 

However, those who limit the use of sperm to only 
the deceased’s partner express a relatively narrow 
approach of relational autonomy. They perceive the 
deceased as an inherent part of his close and intimate 
relationship with his female partner. In other words, 
they emphasize the importance of the deceased’s 
relationship with his partner and rely on it to justify 
the use of sperm.20 They imply that being in an inti-
mate and permanent relationship makes the wish to 
have children and create a family, even after death, as 
reflecting a uniform expression, as if the deceased and 
the partner are one.21

However, those who support requests from bereaved 
parents when there is no partner perceive the deceased 
as first and foremost members of their family. They 
reflect the point made by ethics-of-care scholars that 
an individual is defined by his/her relationships with 
significant others.22 They are also supported by com-
munitarians, who define the individual by their mem-
bership in several communities; the most significant 
is the family.23 Relational autonomy scholars thus 
argue that, in some contexts, decisions that promote 
the common good of the family should be preferred 
to those that promote the personal interests of the 
individual.24 Although this argument was promoted 
in the context of medical decisionmaking, it is argu-
ably relevant in our context as it may explain the view 
that supports an independent status of the bereaved 
parents, particularly when the deceased left no female 
partner. Such an argument can justify requests made 
by bereaved parents to use their son’s sperm and have 
a grandchild, even when the deceased does not leave 

advance directives. As argued elsewhere, solidarity 
and moral commitment to the family as a community 
and to its members can be the guiding values in situa-
tions where the deceased did not express his wishes on 
the subject before his death.25

The final point concerns the interests of the other 
relevant parties: the future child and the intended 
mother. Bassan rightfully describes the relevant, 
although slightly dated, bioethical discourse regard-
ing the best interests of the future child. She refers 
to the argument opponents of the posthumous use of 
sperm raises, that of “planned orphanhood.”26 There 
is no need to discuss it in detail here since there are 
at least two convincing arguments which may refute 
it: (1) there can be no rights or interests of the child 
who has not been born. In this context, Heyd asserts 
that a fetus is a potential person; therefore, it does not 
qualify as a person to have moral interests or rights.27 
Arguably, the case for negating embryos’ moral inter-
ests and rights, or even gametes, would be even more 
compelling. (2) Nevertheless, if we conduct a best-
interests discussion, then arguably it would probably 
be better to have a paternal family, or even just grand-
parents, who can provide love and support (economic, 
moral, psychological, functional) to the child.

I would like to focus on the intended mother or a 
single woman who would like to have a child through 
an agreement with the bereaved parents. Creating 
a legal policy that prohibits or prevents this sort of 
agreement would limit the reproductive autonomy 
of single women. It is correct that even if we do not 
allow this option, single women would still be able to 
bring children into the world with the assistance of 
medical reproductive technologies. In Israel, they can 
approach a sperm bank and have in vitro fertilization 
treatments in the same manner as heterosexual cou-
ples,28 and they can also have access to surrogacy ser-
vices.29 So it is possible to argue that prohibiting single 
women from reaching an agreement with bereaved 
parents reflects a limitation in the periphery of this 
right. Arguably, such limitation can be, and should be, 
tolerated by Israeli law, which, as we saw, defines the 
right to parenthood as constitutional.

However, it is possible to argue that there is no sense 
of prohibiting agreements between single women and 
bereaved parents, because similar agreements whose 
purpose is to bring a child into the world are recog-
nized by Israeli law between single women and single 
men who do not live as partners.30 These agreements 
are the product of meeting the parties’ interests: 
(1) women who prefer that their child would have a 
known father and paternal family even when they 
do not have an intimate relationship with the child’s 
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father, and (2) men who would like to have a child, but 
they either do not live in a heterosexual relationship 
(i.e., they are single) or live in same-sex relationships. 
Since this kind of agreement, namely shared and joint 
parenthood, is legally recognized in Israeli law, one 
can argue that agreements between single women and 
bereaved parents should also be legally approved.

These agreements bring back to the discussion 
the principle of autonomy and one’s right to become 
a parent. In Israel, many families have been created 
through contractual agreements between individuals. 
They are not limited to the agreements of shared or 
joint parenthood described above, but also to other 
types of agreements, for example, between the parties 
of same-sex couples. As Margalit stresses, contract law 
can resolve tensions and conflicts over parental and 
children rights.31

However, opponents of the agreement between 
bereaved parents and single women would stress that, 
although it is ethically justifiable to respect an agree-
ment between two adults who want to have a child (as 
long as they are committed to promoting and preserv-
ing their welfare), using the sperm of a deceased is dif-
ferent, as it is unclear whether he would have wanted 
to have a child after his death. The response reverts to 
the bioethical discussion above: the relevant policy-
makers would have to decide eventually the bioethical 
approach and values they adopt, namely whether they 
prefer familial solidarity and communitarian values 
and provide bereaved parents independent status, or 
whether they go for a narrower approach of relational 
autonomy and provide only the female partner the 
final say regarding the fate of the deceased’s sperm. 

Conclusions
The posthumous use of sperm is one of the issues that 
has caught the attention of medical law and bioethics 
in Israel as well as in other jurisdictions.32 The attitude 
of Israeli law, as described and analyzed here and by 
Bassan, reflects its complexities. It remains to be seen 
whether a comprehensive, balanced, and ethically jus-
tifiable policy would be formulated, but even if not, per-
haps the unclarity regarding the independent status of 
bereaved parents in Israeli law sends the message that 
even in a highly pro-natalist society (and after the war 
on October 7), reproductive autonomy is limited.
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