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1 Introduction

After less than three years of service on the Civil Aeronautics Board (CAB),
Louis Hector was fed up. In his resignation letter dated September 10, 1959, he
did not tell President Eisenhower that he and his colleagues could not do the job
of regulating civil aviation that the CAB was meant to do. Instead, he argued
that his agency, an independent commission, “is not competent” to do that job
(Hector 1960, 931)." The CAB was, in his view, “a creature imprisoned by its
own structure and procedures. It is unable to form clear policy. It is unable to
make sound and comprehensive plans. It is unable to administer its affairs with
vigor and dispatch” (931). Worse still, Hector argued that “[t]he policies and
plans of the CAB are not coordinated with those of other agencies of our
government; they are not responsive to the general policies of the President”
(931). Regulatory policymaking untethered from representatives of the people
is not done to implement the laws, and with them the goals established by
representatives in legislation. It is, he contended, an undemocratic amalgam of
judicial, legislative, and executive authority. In closing, Hector recommended
that the CAB, which would operate for another twenty-six years, be disbanded,
and its three authorities be given to three separate agencies.

The matter of Hector’s claim was that the CAB — by virtue of its structure,
not the people who serve on it — cannot create a national transportation policy
on behalf of the public. What policies it did advance got shaped and reshaped
into a collective incoherence by the appeals of stakeholders to a board
possessed of sharply divided interests (Hector 1960, 933-937). And when
adjudicating claims about routes by air carriers, for instance, the commis-
sion, wrote Hector to the President, was “long on judicial form and short on
judicial substance” (931). Hector thought that the CAB was not designed for
“efficient” policymaking, but we think that his concerns could have been
stated even more strongly: The CAB was not suited for the particular
representative democracy in the United States. The commission’s decision-
making independence attenuates the accountability of elected representa-
tives. Adversarial procedures regarding route claims limit pluralism.
Democratic values that are fundamental to the American political system
were recast inside the structure of the commission.

! In an article in the Yale Law Journal, which began with his letter to the President, Hector (1960,
932) elaborated his reasoning in support of this thesis: “The most important responsibility of an
economic regulatory agency such as the CAB is the formulation of broad plans and general
policies to ensure that the regulated segment of the economy operates for the public benefit as
defined by Congress. This is more important than the decision of specific litigated cases. Planning
and policymaking, however, when entrusted to an independent commission, are often accom-
plished with appalling inefficiency.”
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Public administration shapes representative government. If the actions that
public administrators take to advance public policies that political representa-
tives have decided to pursue through legislation and the structure of the organ-
izations that carry it out can, indeed, impact the values of a representative
democracy, it is prudent to consider how it ought to do so. At issue are the
democratic values embedded in representative government, those embedded in
the structures of public administration, and how these sets of values correspond
to one another.

In Democracy Administered, Bertelli (2021) advances the normative prin-
ciple that a good governance structure — that is, an administrative arrange-
ment of rules and procedures, such as a bureaucratic or quasi-governmental
organization — is one that facilitates responsible administrative action. He
contends that responsible policy work is that done to complement, rather than
contradict, the values of a representative democracy. Thus, when a system of
government, such as that in the United Kingdom, places a high premium on
accountability, the design of governance structures should also privilege that
value. Working within those structures, public administrators have an obli-
gation to reinforce the democratic values of the system they serve as long as
they do not act beyond their authority. In this way, public administration can
“administer democracy.” While it sets out this argument, that book does not
explicitly argue in support of its indispensability. The purpose of this essay is
to supply that argument and, in so doing, to bring alternative claims about
“democratic” public administration into discourse with it.

Theorizing a “complementarity principle” — public administration should
reinforce the democratic values of that system of representative government it
serves (Bertelli 2021, 197) — is crucially important for several reasons. First,
existing claims that public administration should “represent” the interests of
citizen-clients rest on extra-democratic considerations. Social equity is such
a consideration. We remove from this concept some ambiguity about what
scholars and practitioners intend, revealing a democratic value that we call
fidelitous representation. Second, because representation legitimates the mod-
ern state (Bertelli 2021, 178); the question of who is represented within the
public administration becomes a crucial matter. With our argument that the
represented interests should be those of the whole demos, we challenge various
practical claims that would bring the public back into the administrative process
on grounds of representation to highlight what can be done to maintain democ-
racy. Third, theorizing value-congruity leads to definitions of democracy and
democratic responsibility that can help to guide scholars and practitioners as
they advocate strategies for and perform the work of the modern state. Our
project is constructive, but that means we must be critical of literatures that
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propose ways to resolve persistent social ills. To be sure, our critique is focused
on their claims to preserving or enhancing democracy, not on the socially
valuable intent of the practices they advocate. Adhering to the complementarity
principle provides strategies that contributors to these literatures can employ in
order avoid shortcutting democratic values in material and impactful ways.

In this essay, we motivate the claim that those who are tasked with designing
governance structures ought to adhere to the complementarity principle in their
design choices. We first present an argument that value-congruity — the congru-
ence of democratic values in a system of government and its public administra-
tion — is indispensable to good governance, which can be understood as
conducting public administration in a way that is responsible to citizens. We
then articulate and defend a substantive conception of responsible policy work,
and we show that failing to expressly aim for value-congruity in institutional
design often results in bad — that is, irresponsibly administered — governance. In
the process, we unearth a taxonomy of democratic values and use these to
articulate a working definition of democracy. We conclude by reiterating the
details of the complementarity principle and explain how it serves its purpose.

A note on our presentation style is warranted. Our argument is presented and
defended in a “philosophical” style that may seem overly abstract or otherwise
foreign to some students of public administration. Yet we proceed in this way to
avoid falling prey to what we identify as a common problem of inductive
reasoning. Commissioner Hector did this in his resignation letter by claiming
that because no independent commission in 1959 can make “clear policy,”
independent commissions should not be charged with making policy. We aim
to argue that the complementarity principle is a general one, useful for design-
ing governance structures in any system of government. We cannot do that by
relying on what we now know, for instance, about the world’s representative
democracies. We will indeed critique some of the leading claims about demo-
cratic public administration for employing inductive normative reasoning.

To make our presentation more accessible, we use a fictional dialogue
between President Eisenhower and Louis Hector to illustrate important features
of our argument. Our style, then, is meant to bring the rigor of a philosophical
argument to readers in the public administration community in a way that allows
them effectively to use and to critique the complementarity principle. We are
frustrated with the disconnection between contemporary political philosophy
and normative work within the scholarly field of public administration (see, e.g.,
Zacka 2022). We hope that our argument will generate a robust discussion
among scholars of public administration and policy on the merits of comple-
mentarity in the design of governance structures and in the conduct of public
administration. We hope that political philosophers will engage it also, moving
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toward a productive dialogue with the scholar-teachers and practitioners of

public administration who can give life to our ideas.

2 The Argument for Complementarity

EISENHOWER:

HECTOR:

EISENHOWER:

HECTOR:

EISENHOWER:

HECTOR:
EISENHOWER:

HECTOR:

EISENHOWER:

Thanks for coming to see me, Hector. I wanted to talk with
you because the issues you raised in your letter are too
important to leave to such brief statements. Please sit
down.

I'm honored by the opportunity to explain myself more
clearly, Mr. President.

Hector, it seems you don 't think that independent agencies
are any good at all for making public policy.

That s not quite right, sir. I frankly don t think that independent
agencies are good for our representative government.
They don't make it possible for you and Congress — the
people Americans elected to represent them — to regulate
important elements of our economic and social system in
a comprehensive and efficient way. For me, that means, that
they don t work.

But, come on, Hector, you know that efficiency wasn t what
the founders of this great country had in mind when they
designed a system that leaves me fighting tooth and nail
with the powers that be in the Congress — and for every
policy I promised the voters 1'd try to put into practice. And
I’'m not even talking about the states!

Of course not, Mr. President.

Look, that s not the only problem with what you wrote. You
seem to think that I should govern like a king, that I should
have the capability to solve the nation’s problems in
a comprehensive way. I'll admit that would be nice some-
times, but that’s sure as Sunday not what the Constitution
gives me the power to do.

So, what are we supposed to do at the CAB, then? We can't
keep our eyes on a unified objective, and Congress has left
us untethered from your aims and easy meat for the very
interests in the economy we are supposed to regulate.
Those are problems, sure they are, but you aren t seeing the
bigger picture. In this government, sometimes, we have to

give up the idea that we can solve every problem in order to
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make sure that everyone can have a say in what we decide
to do. Yes, those business interests you are thinking about
are powerful because theyre rich and they re focused on
something clear, but I can 't make a policy that ignores their
concerns — especially if it hurts their investors and employ-
ees in some way — and neither can the CAB. What you seem
to think of as inefficiency is really just democracy, Hector.
But, Mr. President, Congress can make an agency that isn't
independent, and all I am saying is that if we want to make
good national transportation policy, I think it needs to give
you more authority.

That’s a flattering and lawyerly answer, but it misses the
mark when it comes to what our democracy really means.
Sometimes, we can't have what you call “good” policy —
and I think you mean comprehensive and coordinated —
because we have to bring all of the interests of the people in
this country to the table. When your colleagues are too
influenced by the airlines, they re just not acting respon-
sibly and that doesn 't have one whit to do with the “inde-
pendence” of the CAB — that’s no structural problem,
Hector — it's commissioners not understanding their role
in our government.

Well, I certainly didn 't mean to say that the structure of the
CAB is a justification for commissioners to forget about
democracy in this country, Mr. President.

I’'m very sure you didn t, Hector. It is your responsibility —
and mine, too — never to forget it. We do our jobs in the
name of, on behalf of the people of this country. You are
right that the Congress could have delegated to a civil
aviation regulator that isn't independent, but it didnt,
and when it comes to your responsibility to democracy,
you can't pass the buck because you believe that democ-
racy is harder to maintain in an independent commission.
You just have to find a way to get it right.

The basic idea underlying the complementarity principle is almost decep-

tively plain: “Governance values ought to complement political values”
(Bertelli 2021, 197). That is, the values of a political system should be
reinforced by the practices enacted in its governance structures. Our emphasis

in the last sentence is important. The complementarity principle applies to each
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political system and that set of governance structures that serve that system
independently. Moreover, while Bertelli (2021) limits the scope of his argument
to representative government and Heath (2020) focuses a compatible argument
on liberal democracy, our intent is to generalize the argument to all varieties of
government.” Pre-Rawls constitutions like that of the United States do not
explicitly articulate long lists of rights and freedoms that ought to be part of
their liberal democracies.” Value-congruity in one political system may empha-
size different contours of democracy than it does in another system.

To begin to see why the complementarity principle is a requirement for public
administration, consider two essential features of a well-functioning govern-
ment: stability and sovereignty. In order for the members of a polity to function
in their day-to-day lives, they need assurances that the fabric of society is and
shall remain intact. A sovereign, self-governing state is necessary to maintain
the integrity of the social fabric. In this way, the stability of the state relates to
the stability of society. When governance structures reinforce the values of the
political system of which they are a part, they both safeguard state sovereignty
by discouraging seditious acts and contribute to social stability by positively
promoting the sovereign will of the self-governing people.

The idea at the heart of the complementarity principle, that the political
values of a state ought to be reinforced by its administrators, might strike
some readers as obvious. We agree. But we also believe there is value in plainly
stating the obvious, or in bringing the obvious into sharper relief. It is often the
most obvious features of our shared reality that are the hardest to see or to keep
in focus. Our contention is that a collective failure to keep value-congruity in
focus in governance structure design has hindered our progress toward realizing
certain political ideals, and that making this principle explicit — and, of course,
putting it to use — can alleviate one major source of stagnation.

Bertelli’s (2021) primary concern is with what the complementarity principle
can do for representative governments. Thus, the relevant instantiation of the
general form of the complementarity principle articulated above says: The
values of a representative democracy should be reinforced by the practices of
its elected representatives and its public administrators. Both representatives
and public administrators under representative democratic regimes are public
servants — they carry out the popularly elected policy agenda. We will call the
efforts of public administrators to implement the legislated policy agenda policy

2 Heath’s (2020) argument is an instantiation of our more general argument. He essentially
prescribes a professional ethic for a liberal democratic civil service wherein the principles of
liberalism are those that ought to constrain policy workers’ legitimate professional activities, and
thus are the principles that ought to be reflected in institutions and governance structure design.

3 John Rawls’s A Theory of Justice was published in 1971.
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work and those who make them policy workers (Bertelli 2016; 2021, 6). We do
this to emphasize that policy workers make policy as they implement it through
the choices within their discretion, and that they do not necessarily work
directly for the government.* Policy workers, thus, enact (carry out) policies,
and to enact with fidelity is to enact what was in fact chosen by the public will
and to do so “in the name of all” (Cordelli 2020, 158).” Policy workers may be
bureaucrats, but also private contractors, third-sector service providers and even
coproducing citizens. Adhering to the complementarity principle forecloses the
possibility of undermining democracy from within the state.

2.1 Responsibility

The word responsibility has three common meanings, all of which are important
for understanding how policy work ought to be done. Having responsibility for
something implies a duty to do it. 7aking responsibility for something implies
having the discretion to do it with more or less independence from other agents.
Being responsible for something implies being held accountable to someone or
to some collective for doing it.

Bertelli (2021, 197) argues that responsible policy work in a representative
democracy must meet the following three criteria:

1. “A policy worker, when performing policy work, has an individual duty to
reinforce political values through governance values.”

2. “Policy workers cannot perform ultra vires policy work (i.e., that which is
beyond their legal powers), even if it reinforces values.”

3. “Policy workers must act to reinforce values if they have the capability to
use means that are in fact likely to succeed in reinforcement. They are
positively obligated to reinforce political values whenever possible and not
ultra vires.”

* Bertelli (2016, 225) emphasizes three important features of policy work: “(a) the effort performed
by individuals (or groups of individuals); (b) the effort cannot easily be subdivided into tasks; and
(c) the effort is connected with public policies ... .” As a consequence, both National Security
Agency contractor Edward Snowden and a host at a restaurant required by law to check specific
documentation of COVID-19 vaccination are policy workers.

5 Cordelli argues that as a matter of justice, “[it] is not enough that a properly authorized govern-
ment determines and secures equal rights for all. It also matters that it does so ‘in everyone’s
name,’” because (a) duties must be discharged by those who owe them or by a party who has
standing to do so in the name of those who owe them, and (b) because “presumptively authorita-
tive rules” that apply to everyone but are made with only a particular group of people in mind
undermine the autonomy, the independence, and the wills of those outside of that group who are
nevertheless subject to the rules in question (65). That representatives speak in everyone’s name —
that is, in the name of their entire constituency — reinforces the democratic value of the collective
(or, as Cordelli conveys it, “omnilateral”’) will (65).
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It is important to recognize that the responsibility of policy workers has an
important implication for those who design governance structures, be they
academics, advocates, or policymakers. Their designs ought to adhere to the
complementarity principle. This is because well-designed governance struc-
tures are those which respect and facilitate the obligation of policy workers to
behave responsibly, and that is both to refrain from acting outside of their
purview and to reinforce, whenever possible, the values of their political
systems through their individual positive actions. This is not yet the argument
in favor of the indispensability of the complementarity principle, but rather the
substantive view of responsible policy work that supports that positive argu-
ment, which we shall defend in due course. For our current purposes of
formulating the argument, it is enough to state the criteria plainly.

2.2 The Formal Argument for Value-Congruity

Given the central idea underlying the complementarity principle, its basic
formulations, and the substantive view of responsible policy work articulated
above, we can formalize an argument in support of the complementarity
principle as follows:

1. Responsible policy work requires policy workers to reinforce the political
values of the system in which they operate.

2. Since responsible policy work requires policy workers to reinforce the polit-
ical values of the system in which they operate, governance structures ought to
be designed with the relevant political values and their reinforcement in mind.

3. The complementarity principle directs institutional designers to create govern-
ance structures with the relevant political values and their reinforcement in mind.

4. Thus, governance structure designers ought to adhere to the complementar-
ity principle.

Value-congruity is essential to democracy, we contend, because the responsible
conduct of policy work is essential to democratic governance. Governance struc-
tures that work against responsible policy work do not facilitate democratic self-
rule. Notice that, at its core, responsible policy work as we have described it
concerns normative judgments — normative discretion — and provides a substantive
view about the legitimate sources of the values that guide discretionary judgments.

2.3 The Problem of Inductive Normative Reasoning

A common practical problem for which we believe the complementarity prin-
ciple offers a much-needed remedy arises because of everyday contingencies in
policy work. Policy workers regularly meet with circumstances in which they
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must use their discretion — sometimes their technical discretion, but often their
normative discretion as well — in order to execute the functions of their
positions.® In theorizing about “good” public administration, it is often sug-
gested that we should look to the kinds of institutional designs and discretionary
actions that have yielded favorable outcomes and extrapolate from those
examples general guidance about the appropriate way to design administrative
systems, including the scope of and constraints on administrative discretion.
This is an ordinary process of inductive reasoning, but it presents us with
a perennial problem: It is impossible to determine (with certainty) a general
principle on the sole basis of observed patterns. Doing so is especially problem-
atic when the “sample size” for those patterns is very small.

In the domain of public administration, we observe a tendency to reason from
what has been demonstrably effective for one or a few agencies to some general
principle that purportedly describes what it means to do “good public adminis-
tration.” With respect to administrative discretion, this kind of reasoning has led
to a false choice between two positions. On one hand is the position that policy
workers should be free to exercise their own normative discretion at will; on the
other is the view that normative judgments are off limits to rank-and-file policy
workers, and their discretion is limited only to technical aspects of policy
implementation. But we know that it is a mistake to infer general principles
from limited data, and governance structures designed to reflect either of these
positions on authorized professional discretion are not likely to produce respon-
sible policy work. A handful of instances, often taking place under idiosyncratic
circumstances, where normative decisions made at the sole discretion of policy
workers produced “good” results does not imply that a general policy or practice
of freely wielded normative judgments will also “work” or “add value” across
any given context. Nor do instances of institutional failure precipitated by
policy workers’ normative judgments imply that all normative discretion should
be out of bounds.

The issue is one of filling in the general premise needed to validly reach
a general conclusion on the basis of restricted or localized evidence. The evidence
in question may seem reliable, but nevertheless its general applicability is likely
inconclusive. To see this, consider the following number sequence puzzle:

1
11

21
?

© Bernardo Zacka (2017) discusses this issue in detail in the first chapter of his book, When the State
Meets the Street: Public Service and Moral Agency (Belknap Press).
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How should we fill in the unknown quantity? What number should come next in
this sequence?

A reader may be thinking that 31 looks like a good candidate, because it
seems to fit the probable operating principle generating the pattern observed
thus far: 1+10 is 11; 11+10 is 21; 21+10 is 31; and so on. This infers the rule
from the pattern by inductive reasoning rather than deducing the next number in
the sequence by applying a known or specified rule. In fact, the next number in
the sequence is 1211. The number after thatis 111221. The reader has no way of
knowing this and little chance of guessing it. The piece of information missing,
which is crucial to accurately predicting the next number in the sequence, is the
rule governing the generation of the sequence. This sequence (known as the
Conway sequence) is self-describing; it is a “see-and-say” sequence.’

1

11 (One 1)

21 (Two 1s)

1211 (One 2, one 1)

111221 (One 1, one 2, two 1s)
And so on.

Once you know the rule, you can deduce from that rule and the pattern you
see what the next number in the sequence will be. The problem in real life is that
there are few instances in which we actually know the rule. Since in many
domains of human life, all we have are observations, we are often forced to
make our best approximations of underlying organizing principles as we go
along. Our best option is to infer a general principle from what we in fact
observe. That is how scientific reasoning proceeds and how we make scientific
progress. There is no reason, though, that determinations of what constitutes
good public administration need to be based on this kind of reasoning. That is
not a scientific question, but a normative one, and in the normative domain, one
need not reason on an inductive basis alone.

General normative principles can be constructed by top-down processes begin-
ning in conceptual analysis rather than by a bottom-up process that begins in
observation. The complementarity principle is of the former variety, and it pro-
vides an alternative to inductive reasoning on normative matters in day-to-day
policy work. We think that theorists are mistaken to default to inductive reasoning
on normative questions about good policy work, and that the complementarity
principle corrects that mistake by supplying a general rule which, if followed in

7 We are indebted to Achille Varzi for this example, which he used in a public talk in Kansas City on
the problem of induction (c. 2011).
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governance structure design, should reliably facilitate good (i.e., responsible)
public administration. It does this by building value-reinforcement mechanisms
into the structures themselves and by providing general guidance for policy
workers’ everyday use of normative discretion. The hope is that rather than
reasoning like Commissioner Hector did from his circumstances to the general
conclusion that independent commissions should not be charged with making
policy, people in Hector’s position can look to the guiding principle and decide
whether it would be responsible in these circumstances for an independent agency
to be involved in policymaking.

2.4 Inductive Normative Reasoning in Public Administration

The complementarity principle is meant to supply an alternative to inductive
normative reasoning in public administration, that is, the tendency to conclude
that whatever works is what constitutes good policy work — that whatever gets
the desired outcome is what makes a policy or its implementation good. We
think that employing this kind of reasoning in the design and execution of
governance arrangements, especially with respect to the permissibility of nor-
mative discretionary judgments, is a mistake that often leads to undemocratic
practices and to irresponsible policy work.®

A wide variety of arguments about “good” policy work succumb to the
problem of inductive normative reasoning. To take one example, Goodsell
(2011) contends that policy work done within organizations with “mission
mystique” can improve the work that is done and enhance the organization’s
link to democracy. He describes the “mission mystique agency” as one that “is
endowed with an aura of positive institutional charisma that is derived from the
nature of its mission and how well it is carried out” (477). Its benefit for “career
employees” of the organization is that “the mystique fosters a personal commit-
ment to advancement of the mission” and for “attentive outsiders, it generates
admiration and respect” (477—478). He argues, inter alia, that mission mystique
makes it possible for policy workers to maintain and build capacity even as
representatives change the aims of policy work. His premises are observations
like these: (a) The National Park Service has its “source of mystique” in “the
magnificent beauty and deep cultural meaning of the national parks under their
care” and (b) “[a]lthough its work has experienced varied treatment by presi-
dential administrations since its creation under President Kennedy ... its
popularity on college campuses and fame around the world are as strong as

& It can also lead to bad outcomes even when it is intended to yield good ones. See Joyce and
Cartwright (2020), arguing that education policy adopted from the What Works Clearinghouse on
purportedly evidence-based grounds does not and indeed cannot reliably improve education
policy or outcomes.
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ever” (482). His conclusion is “to urge agencies to look to a normative ideal
called mission mystique” so that they can shore up their “institutional center,”
which means a “clearly articulated and necessary mission; continuity of
a competent workforce and institutional memory; and a generous and confident
capacity for change” (490, emphasis added).

Another example is the value of a reputation for doing “good” policy work
(Carpenter 2001; 2010). When an organization develops a reputation doing
“good” policy work, say, protecting whistleblowers, that organization is seen by
representatives as the right source of policy workers for protecting whistle-
blowers, and this gives the organization lasting authority with both governments
and key stakeholders. Bertelli and Busuioc (2021, 40) note that observations
about reputation-enhancing authority become premises in an “epistemic view”
of reputation: (a) “the preferences of elected politicians, whether or not they are
induced by the wants of the electorate, will not (or have not) achieved a ‘correct’
policy,” (b) reputation “over time and through experience with changing states
of the world . . . bureaucrats to become better at making ‘correct’ policies, and
they can use their reputation with audiences to maintain them,” so (c) the policy
workers should negotiate with, rather than be controlled by, elected representa-
tives. The basis for the second point is the observation of evidence of it in
agencies such as the Food and Drug Administration (Carpenter 2010) or the US
Post Office (Carpenter 2001). Bertelli and Busuioc (2021) warn that this
epistemic claim sets the stage for irresponsible policy work because a “good”
reputation diminishes representatives’ incentive to monitor policy work and
allows policy workers to use claims to stakeholders as a way to pressure
representatives to agree with their version of “good” policy work.

2.5 Defending the Complementarity Principle

We think that the complementarity principle supplies the general normative
guidance necessary for agency designers to facilitate, and indeed for policy
workers to identify and to do, “good” (i.e., responsible) policy work in any
given context. The task of the rest of this essay is to put the meat on the bones of
the argument, explicated in Section 2.2, for the indispensability of adherence to
the complementarity principle in governance structure design. We proceed as
follows.

Section 3 supports the first premise with reasons why meeting the criteria
enumerated above constitutes responsible policy work. This discussion pieces
together what exactly we mean by democracy and democratic values and
ultimately roots out the values of representative democracy. It also specifies
what we mean by “good” or “bad” governance. One notable outcome of the
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discussion in this section is the conclusion that adherence to the complementar-
ity principle is outcome independent. Outcomes are not and cannot be the only
things that matter. Adhering to complementarity when designing the means of
public administration is positively prescribed even if it sometimes results in
suboptimal end states.

Section 4 supports the second premise by addressing the problem of irre-
sponsible policy work. That is, we discuss the consequences of governance
structures that divert the policy workers laboring within them from responsibil-
ity. One such structure is the representative bureaucracy (Kingsley 1944;
Mosher 1968), which is designed to improve outcomes according to an ambigu-
ous criterion of social equity (see Frederickson 1990). We show that while the
policy-worker-as-citizen can adhere to a vision of social equity, doing so on the
job in a way that elides responsibility as defined above is not consistent with
democracy.

In Section 5, we further support the second premise of our argument for the
indispensability of the complementarity principle through an illustrative case
that contrasts two different instantiations of a governance structure that Bertelli
(2021, 110) calls representative agency, which allows groups of citizens “to
facilitate collective decisions that legitimate subsequent policy work.” The case
illuminates the difference between a representative agency structure that
reinforces the political values of representative democracy with one that
(perhaps inadvertently) undermines them.

Section 6 offers support for the third premise in our argument by explaining
the features of the complementarity principle in greater detail. We show that the
principle is genuinely action-guiding and explicit in its purpose, that the kind of
guidance it offers has up to now been lacking, and that without such guidance,
institutional designers run the risk of wasting their time and energy designing
what might turn out to be bad governance structures. That is, they will either fail
to facilitate responsible policy work or, worse, positively encourage policy
workers to act irresponsibly.

In Section 6, we summarize the argument and briefly recap the highlights in
support of its premises. More importantly, we offer a few thoughts about how
the complementarity principle can help to improve the democratic content of the
governance structures we critique.

3 Responsible Policy Work

HECTOR: I'm beginning to feel that you expect the CAB to do more
than just make policy, Mr. President.
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Nonsense, Hector. That's exactly what it needs to do, but it
can 't undermine our democracy in the process.

Yes, I understand that democracy obligates us to represent
the people who are impacted by our policies.

But representing them isn't your responsibility — that's for
me and the Congress. Your responsibility is to keep our
democracy at the forefront of your mind as you work
through all the information and arguments from all those
who want a say in aviation policies. Your responsibility is
to keep all the people in the mix, not just those with
technical briefs and those with the loudest voices, to the
best of your ability. Your responsibility is not to overstep
your authority and do things that Congress didn t authorize
you to do.

[ understand the limits of our authority, Mr. President.

I have every confidence that you do, Hector. It s the differ-
ence between representing interests and considering the
people that seems less clear to you. When your colleagues
hear only the loudest voices, they ignore their responsibil-
ity to the people — to all the people.

You are a representative of all the people, and that'’s why
I've been arguing that you should have more authority over
the CAB.

You have to play the hand that Congress dealt you. The
CAB is independent. I am not your shortcut unless
Congress changes the law. No matter what, your process
has to be consistent with your responsibility to the people.
This is harder than I thought, Mr. President.

I've had to learn this job, too, Hector.

We begin our defense of the complementarity principle by focusing on the

first premise of the argument sketched in Section 2.2. That is, we argue for the

democratic importance of responsible policy work. To defend this view, we

must do several things. First, we need to situate the argument within a particular

political framework. Second, we must articulate what we take to be the values of

that political framework and why. Once these two components are on the table,

we can address each criterion of responsible policy work in turn, offering a full

explanation as to why each is necessary. Third, we defend the claim that a policy

worker acts responsibly by adhering to an individual duty to reinforce political

values through governance values when performing policy work. Fourth, we
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justify the criterion of responsibility requiring that policy workers may not act
ultra vires in doing policy work, even if such action reinforces political values.
Fifth, we defend the final criterion, namely that responsible policy workers are
positively obligated to reinforce political values when they have the capability
to do so. Finally, we defend the claim that the foregoing criteria in concert are
jointly sufficient for responsible policy work. In so doing, we draw out two
essential puzzles of responsibility in public administration: the problem of roles
and the problem of levels.

3.1 Democracy and Representative Government

Let us begin, then, by articulating a broad conception of democracy and the
values it embodies. To fully situate the argument, we reiterate that
Bertelli’s (2021) project is concerned with what the complementarity prin-
ciple can do for governance structure design in representative democracies.
With this scope restriction, his intention is to address the majority of
operating democracies in the current global landscape; it is not to imply
that complementarity is only applicable within such states. On the contrary,
and as we shall argue toward the end of this section, the principle applies
regardless of the form a government takes. Representative government is
both widespread and largely taken to be among the best forms of govern-
ment available from the perspective of human freedom, and it has flour-
ished. It is also the form of government under which most of our likely
readership lives. Its supremacy is not, however, a foregone conclusion for
the purposes of this argument. Under any form of government, responsible
policy work must meet the criteria specified above, but our primary defense
of those criteria will be articulated from within the framework of represen-
tative democratic government.

Democratic values are found in the very notion of democracy. Democracy’s
bumper-sticker slogan reads: government of the people, by the people, and for
the people. As with any system of government, it organizes a society, and
oversees a populace. Its governing members count themselves as numbers
among that populace, serving and governing themselves in the same manner
that they serve and govern the rest of the population (Hobbes 1668 ; Locke
1689; Rousseau 2019). They serve and govern in accordance with a legal code
(Dworkin 1990; Hart 1961; Raz 2009). Those living in a democratic society are
free to live their lives as they see fit within the bounds of the law, and to pursue
their own ends in order to build fulfilling lives (Rawls 1999; Raz 1986).
Essentially, members of a democratic society must be afforded equal voice as
well as equal rights and liberties, and they must be able to lead autonomous
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lives. These are the fundamentals of democratic society, at least from an ideal
perspective, and they yield a rich characterization of democracy:

Democracy is a collaborative exercise in self-governance among the mem-
bers of society who are guided by the rule of law, each of whom is entitled to
voice his or her own preferences, to have an equal say in matters of public
concern, and each of whom is entitled to enact his or her own conception of
the good within reason, where within reason means that the exercise of one’s
own conception of the good does not fundamentally interfere with (i.e., does
not wholesale impede and does not depend on significantly impeding) anyone
else’s exercise of the same.

From this description of democracy, we can begin to extract a preliminary list
of democratic values. These include self-governance, self-representation on
matters of public concern, free and equal participation in public decision-
making processes, equal voice (i.e., each person’s say matters equally), freedom
of thought and action, and reasonable value pluralism. Left open are choices
about how to organize a system of self-governance, how to conduct public
decision-making processes, how to count or group constituent inputs, and what
kinds of matters count as matters of public concern (among other things). For
instance, a democratic system might rely on different kinds of input mechan-
isms and different methods of input aggregation, and it might rely on direct or
indirect representation (see, e.g., Bertelli 2021, chs. 2-3).

3.2 Fidelitous Representation

Representative democracy has all the values of democracy in general — broad
public participation, equal voice, collective will, and reasonable pluralism —
plus the value of fidelitous representation, that is, the accurate representation
of the collective will, which requires preserving the salience of any number of
competing considerations. A representative represents with fidelity by taking
into consideration the interests of not just those who voted for her, but all of
those who reside within her district. In practice, constituencies are delineated
along geographical, not ideological lines. Thus, to represent one’s entire
constituency with fidelity, a representative must take into consideration not
only the victorious bid on any given matter of public concern, but also the
relative weights of support between it and any competing bids, and the
relative weights of support among the bids that did not prevail in addition
to any socially relevant features that set backers of different bids apart from
each other, and the relative importance of those bids to those constituent
subgroups. Why? Because this is what is required to represent everyone in
a pluralist society, valuing their inputs equally, enacting the public will while


https://doi.org/10.1017/9781009217613

https://doi.org/10.1017/9781009217613 Published online by Cambridge University Press

Public Administration and Democracy 17

also respecting minority opinions. This kind of weighing and measuring, used
in concert with an appropriate principle of distributive justice, gives us
a formula with which to prioritize the various public matters at issue in any
given place at any given time.

When we say that fidelitous representation is that which accurately repre-
sents the collective will, our notion of accuracy is pluralistic and democratic.
Everyone’s voice counts equally, everyone’s interests count equally, and
nobody’s voice or interests are swept aside by virtue of being in the minority.
Notice that this is not the same thing as impartial representation. To be truly
impartial is to do more than leave out one’s party affiliation in representative
decision-making; it is, by definition, to leave out the kinds of considerations
mentioned above. Moreover, fidelitous representation does not require one to
leave one’s political party affiliation at the door; it only requires that one’s
partisan zeal be appropriately tempered by the presence and interests of non-
party members in one’s constituency. Fidelitous representation, then, is not
impartial, but, rather, embraces a kind of “weighted partiality.” For instance,
because certain career civil servants are likely to find themselves in positions
that charge them with making policy decisions, the concept of fidelitous repre-
sentation extends also to them in something like the Weberian civil service
neutrality sense. But, here again, “neutrality” is not quite the right word, since
using professional discretion in order to enact policies with fidelity may involve
personal neutrality, but it does not necessitate full (or “true”) neutrality among
all competing interests, including partisan ones, the consideration of which may
be relevant.

One way to achieve fidelitous representation is by bringing the demos into the
process of policy work via representative agency structures, which is the focus
of Section 4.4. Before we get into examples, though, it is worth considering why
we ought to prefer a representative democratic system (if, in fact, we should) to
something like direct democracy, which is imbued with fidelitous (because it is
one-to-one) representation from the start.

Opting for a representative system of democratic government is not, as some
have argued (e.g., Cordelli 2020), a non-defeatable, logical consequence of
basic human dignity and reason.” It is a matter of practicality and pragmatism.
Ideally, a fully democratic system would consider every individual person’s will

° It is not clear that adopting a representative democratic system necessarily follows from facts
about basic human dignity and reason as Cordelli claims it does. It may be true that these human
characteristics offer strong support for the adoption of representative government, and perhaps
stronger support for it than other available governance system, but it is possible that arguing for it
the way that she does (as a logical consequence of basic facts about humanity) forecloses a lot
more than privatization. Although our space here is too limited to take it up in detail, the issue is
worth revisiting in the future.
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on every separate matter of public concern. But one-to-one representation (that
is, self-representation) tends only to work on a small scale with a population
made up entirely of able-minded adults. There is strength in numbers. There are
many other good reasons to band together as a unified polity under largely
shared political values. Individual voices get lost and muddled in vast seas of
other voices, so as a matter of practicality, in large and largely pluralistic
polities, representative government is the next best option. It pares down the
number of voices at play, but it is intentionally designed such that representa-
tives act as conduits for their constituencies, bundling the interests and individ-
ual wills of the people they represent, and expressing and advocating for these to
the best of their abilities. It also provides a mechanism for distilling myriad
positions on individual issues into broad policy platforms which reduces the
number of options from which voters must choose, and which thereby combats
indecision. A voter need not assent to every policy position in a political
platform to prefer it over its rivals. And besides, it is easier to exercise influence
over individual policy positions one does not expressly endorse from a vantage
point within a party or a friendly constituency than it is from without.

As we shall argue shortly, responsible policy work flows from fidelitous
representation, which is itself an instance, and an expression, of value-
congruity. If a type of policy work is duly authorized through fidelitous repre-
sentation, it would be utterly revolutionary for policy workers to act beyond
their legal discretion when doing it. This would allow a policy worker to thwart
the efforts of representatives to make democracy work. Of course, policy
workers may well believe that any of the democratic values we have discussed
above are not being upheld in policy work, and if they have the legal authority to
maintain those values, responsibility dictates that policy workers are individu-
ally obligated to do so. We offer much more detail on these points in Section 3.3,
but flagging them here helps to clarify the trajectory of the argument.

Before moving on, it is worth taking stock of the argument up to this point. In
this section, we have so far offered an idealized characterization of representative
democracy and a list of values that responsible policy workers in representative
democratic systems are duty-bound to uphold. As indicated above, we will flesh
out and defend the criteria of responsible policy work articulated in Section 2.1,
but first, we should address a probable objection to our defense so far.

3.3 The Problem of Roles

One might object at this point that while complementarity is beginning to seem
like a good principle for governance structure design in a representative dem-
ocracy, adherence to the complementarity principle within any system of
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government means reinforcing the values of bad governments (the kind that
systematically violate human rights, for instance) as well as good ones. Creating
this kind of reinforcing feedback decreases the odds of dismantling and
replacing bad governmental systems with good ones (those more conducive to
human flourishing).

We consider this objection constructive insofar as it helps to clarify one of the
primary features of the principle. The complementarity principle applies only to
those who are concerned with designing governance structures that are sup-
posed to be effective within a particular political framework. Just as the concept
of democracy is silent on the desirability of particular political institutions, the
complementarity principle is silent on the desirability of any given political
system. Its purpose is to facilitate — or at least not to preclude — responsible
policy work on the part of everyday policy workers. This is, in part, a matter of
basic social stability. Policy workers carry out the everyday governmental
operations that enable society to function. Doing responsible policy work
enables it to function under conditions of stability. As we mentioned briefly
above, stability is one of the primary reasons for forming a government. Social
stability is essential to basic human flourishing. It is the foundation on which
one can build a life, cultivate an identity, start and raise a family, embark on and
build a career, and so on. And this is true under any kind of regime. Even if one’s
options are severely restricted under an oppressive government, the expectation
that things will remain as they are and that the basic structure of society is not
likely to radically change overnight is essential to building a life for oneself in
one’s present circumstances. Those circumstances cannot be vulnerable to
serious upheaval, which adherence to complementarity guards against.

This does mean that governance structures designed to operate in an authori-
tarian state should be designed such that day-to-day policy work reinforces the
values of that authoritarian system. Authoritarianism may be a suboptimal state
of affairs, but rogue policy workers carrying out their work within such a state,
enacting policies in ways that complement, say, socialist values instead of the
ones embedded in their own governmental system, will not magically create
more optimal conditions. Deviating from authoritarian norms in such a way is
unlikely to make anyone’s life easier or to instill socialist values in the govern-
ment. In fact, it is far more likely only to make the administration of public
services less efficient, less stable, and less effective. Heeding the complemen-
tarity principle ensures that the operating government, however “bad” it may be,
will at least keep serving the public in whatever ways it does so. Might
worsening socio-economic conditions accelerate public agitation for change?
Maybe, but to do so would nevertheless be a revolutionary, unilateral, unauthor-
ized move (by either authoritarian or socialist standards), and an abuse of the
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policy worker’s position within the government. In short, it would be irrespon-
sible. 1t is irresponsible to knowingly and intentionally mobilize what govern-
ment machinery is under one’s own control against the values of the system, and
in so doing, to jeopardize the stability of people’s social environments in the
service of one’s own values.

Moreover, to behave in such a revolutionary way is to make the perhaps
inaccurate assumption that all people in fact would prefer not to live under an
authoritarian regime. It assumes what constitutes “good” government in sub-
stantive terms. The complementarity principle assumes nothing about “good”
government in that sense. Its operating notion of goodness is purely functional.
This government is “good” insofar as it is functioning optimally according to its
own principles, whatever those may be. We remain agnostic as to the substance
of good government because we respect the fact that reasonable people disagree
on how best to fill in the details, and our aim is to supply a general principle that
anyone designing governance mechanisms in any system can use to positive
effect. Hobbes argued that imbuing a single ruler with the power to make
governmental decisions for the people was the only way to secure “good” social
order. Rousseau believed social order could best be achieved through govern-
ance systems that reflect the unified, collective will of the people, as established
by majority rule. Whatever the details, though, the complementarity principle
applies.

Substantive applications of the complementarity principle assess the good-
ness of government according to whether or not the government is functioning
in accordance with a particular set of political values. Heath (2020), for
instance, argues that public administration ought to be guided by the values of
liberalism. His argument is essentially a special case of the more general
argument we make here. Heath argues for value complementarity between the
substantive values of the political system and the norms that ought to guide
public policy work within a specifically liberal democratic framework. He
argues that in a liberal democracy, the values of liberalism (and not those of
democracy more generally) are those that ought to guide the administration of
public goods and services because liberal values more comprehensively capture
the values of the system. That is, specifically liberal values, because they are
more comprehensive, are more practically applicable than general, perhaps
somewhat abstract or obscure democratic values. Therefore, hewing closely
to them as practical guides will yield better outcomes for people living in liberal
democratic regimes. The same line of argument is available to people who
believe that authoritarian rule is desirable.

While adherence to the complementarity principle means designing govern-
ance structures that are meant to function in authoritarian or despotic regimes to
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reinforce the values of authoritarianism or despotism, it does not foreclose the
possibility of sociopolitical change. The crucial point is that it is not the place of
policy workers to undermine the sovereignty or jeopardize the stability of the
governments they serve. To do that is to do irresponsible policy work. Things
may not be going well for the demos under authoritarian rule. Nevertheless,
consider how much worse things could be for the people if policy workers were
to follow institutional designs that (intentionally or otherwise) gummed up the
works of the public administration they do have. Radical political change ought
not to be led or carried out by the bureaucracy.

This is also not to say that policy workers must acquiesce or submit to an
unjust or otherwise bad governmental structure outside of their formal roles as
policy workers. A person is a person, and a policy worker qua person has the
freedom to express discontent, to agitate for change, to vote as she sees fit, and
to pursue her own conception of the good just as any other person does. This
distinction between a policy worker qua policy worker and a policy worker qua
person (or civilian, or citizen, or community member) draws out the first of two
problems we take to be at issue with respect to responsible policy work. We call
this the problem of roles:

What one may permissibly do in the interest of justice or fairness (or any
other value) in one’s official capacity is and ought to be constrained by both
the spirit and the letter of the law, and by the values of the system within
which one carries out one’s duties. What the same person may permissibly do
in the interest of justice or fairness (and so forth) in her capacity as a civilian
or member of society simpliciter is and ought not to be so constrained.

We shall have more to say about this problem (and its resolution under the
complementarity principle) shortly, but for now our point is that it is preferable
to have policy workers behaving responsibly even if that means reinforcing bad
political values, if only for the sake of having things go as well as can be
expected given the circumstances. To see what makes this the clearly preferable
state of affairs, consider what conditions might be like in any given society if all
it took to fatally undermine a government’s individual initiatives, its overarch-
ing policy agenda, or indeed its sovereignty was going straight to its rank-and-
file policy workers and marshaling their actions against the very system of
which they are a part in a campaign to completely change the political land-
scape. Such a system would be vulnerable not only to the whims of policy
workers themselves, but also to outside influence — even coercion — by more
powerful forces than any directly targeted policy worker could reasonably be
expected to resist. Designing governance structures in ways that take seriously
and, in a sense, “bake in” responsible policy work (i.e., policy work that
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reinforces the political values of the system) guards against such corrupting
influences, which itself remains a good feature even if those corrupting influ-
ences might keep the society in question from coming closer to realizing
democratic ideals.

While the problem of roles is not unknown among public administration
scholars, its democratic implications are less carefully charted. Consider cases
of “guerrilla government” as explored by O’Leary (2010, 8), which is consti-
tuted of “actions of career public servants who work against the wishes — either
implicitly or explicitly communicated — of their superiors.” She sees this as “a
form of dissent that is usually carried out by those who are dissatisfied” with the
policy work in which they are involved, though “for strategic reasons” these
guerrillas “choose not to go public with their concerns” with only a few “outing
themselves as whistle-blowers” (8). This is a clear instance of the problem of

3

roles, and the guerrillas seem well aware of this: Guerrillas “work on the
assumption that their work outside their agencies provides them a latitude that
is not available in formal settings” (9). Their discretionary action is unguided.
To wit, “[m]Jost have a wider conceptualization of their work than that articu-
lated by their agency’s formal and informal statements of mission” and some
guerrillas are less guided still, “more freewheeling, doing what feels right to
them” (9). Guerrillas irresponsibly resolve the problem of roles precisely
because they “bring the credibility of the formal, bureaucratic, political system
with them, as well as the credibility of their individual professions” to lend
legitimacy to their positions.

O’Leary (2010, 9) recognizes the essence of the problem of roles, namely that
“guerrillas run the risk of being unregulated themselves” and that they may be
“promoting policies that may not be compatible with the system as a whole.”
Still, the democratic importance of responsible policy work is not fully recog-
nized in her conclusions. In making them, O’Leary (2010, 16) defines “ethical
decision making” by quoting Cooper (1998, 256-257), who claimed, “[a] truly
responsible administrator will bear an obligation to propose changes when they
become problematic for the wishes of the public, inconsistent with professional
judgment, or in conflict with personal conscience.” We believe that Cooper’s
statement resolves the problem of roles and the problem of levels (to be
articulated in Section 4.2) in an irresponsible way because it identifies the
wrong object of responsibility. Policy workers are responsible to the demos
and the boundaries of responsible action are demarcated by the values of the
system they serve and the law. Representatives are obligated to represent the
same people with fidelity, raising what we will soon call the problem of levels,
and policy workers cannot undermine that representation because their moral
compass points them elsewhere without irresponsibly addressing the problem
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of roles. Crucially, we contend that policy workers in democratic regimes are
obligated to act to reinforce democratic values if it is possible to do so and if the
action likely to succeed in reinforcing those values. They are not obligated to act
because of their own “conscience” or because their profession would encourage
such action. Conscience and profession are valid reasons to “propose changes”
just as they are valid reasons to resign one’s position as a policy worker. They
are not criteria for responsible action. We will take up this matter in greater
detail momentarily.

To see the problem of roles in the context of a representative democracy and
how this problem might be alleviated by adhering to the complementarity
principle, consider the contrasts between the cases of Edward Snowden and
Cassidy Hutchinson. Snowden, acting in his capacity as a concerned citizen,
believed himself to be upholding democratic values in exposing potentially
explosive classified information to multiple entities, including journalists and
foreign government agents.'’ Hutchinson also acted in her capacity as
a concerned citizen in testifying before Congress about sensitive and potentially
explosive information regarding the prior knowledge and states of mind of top
government officials whose actions on and leading up to the events at the
Capitol on January 6, 2021, may have jeopardized the stability of the United
States government, and did in fact compromise the immediate safety of myriad
representatives, officials, and civilians.

Many see Snowden as a hero: He exposed the government surveillance of
ordinary citizens on a massive scale, at great risk to himself, for the benefit of us
all. Others see him as a criminal: He stole government secrets and disclosed
them without regard to the ways in which doing so might jeopardize national
security. In his capacity as a policy worker, a contractor with the National
Security Agency (NSA), he acted irresponsibly. In his capacity as a citizen
and a member of the affected community, his behavior seems warranted. His
position was not enviable. A serious tension developed for him between his
obligations as dictated by his role as a policy worker and his obligations as
befitting his values as a citizen. Note, though, that he only had the capacity to act
as he did as a citizen because of his role as a policy worker. He only had access
to the information he did because of the security clearance he was granted by the
NSA, and he was, in his official capacity, sworn to respect the secrecy of
sensitive and classified government information. Importantly, in his role as
a policy worker, he was not forced to behave irresponsibly. He was not con-
strained in such a way that he had no choice but to behave irresponsibly to
achieve his purported goals as a concerned citizen.

19 We thank Andrew Williams for suggesting that we explore this problem.
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Snowden considered himself to be a textbook whistleblower. He exposed
waste and inefficiency (extensive governmental resources being used to secure
miniscule intelligence advantages), serious abuses of power (the unwarranted
invasion of citizens’ privacy by their government on a massive, national scale),
and gross mismanagement with respect to data handling by the NSA. Questions
about how he went about exposing these problems, why he felt justified, and
why he went about it the way he did bring his status as a whistleblower into
question. Whistleblowing is protected because it offers policy workers a way to
reinforce democratic values responsibly by disclosing waste, fraud, abuse and
so forth in an appropriately controlled environment.

According to Snowden’s own version of events, he first raised his concerns
somewhat informally with colleagues, asking how they thought the public
would react to these programs if they were exposed and explained on the
front page of the newspaper. He said that colleagues agreed that the public’s
reaction would be overwhelmingly negative. He said that he brought these
concerns to his direct supervisors (a claim which those supervisors dispute),
and that he formally raised the issue several times through the appropriate
channels that were available to him.'' Feeling as though his concerns had
been dismissed, he proceeded to steal classified information and subsequently
to disclose the classified materials he had taken to journalists and foreign
government agents. Included in those materials were details about how the
agency went about gathering the information it did, the disclosure of which he
argued was necessary to prove his claims. In disclosing these details, he exposed
state secrets, and probably cutting-edge intelligence-gathering methods and
technologies to potentially hostile foreign entities.

According to our criteria, Snowden acted irresponsibly. Confronting the
problem of roles, he was torn between upholding his values as an everyday
citizen of the United States and his duties as an NSA contractor. Had the NSA
structure been designed in accordance with the complementarity principle,
Snowden’s dilemma might have been easier to resolve without resorting to
taking professionally irresponsible action. If the agency was designed with
democratic value reinforcement in mind, he might have had better guidance
as to how he could uphold his obligation to act responsibly in his capacity as
an NSA contractor. Snowden’s is a particularly illuminating case because the
various factors at play within it (a) explain why his professional obligations
deserved to be given priority over his personal values, (b) illustrate the
importance of value complementarity in policy work more generally, and

"' The NSA Office of General Council acknowledges receipt of one email from Snowden “raising
policy and legal questions” with respect to the surveillance programs in question (NBC News
2014).
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(c) demonstrate the salience of fidelitous representation. Moreover, his case
shows how all of this holds true even when the government in question is
behaving badly.

Snowden expressly believed that he was acting in accordance with demo-
cratic values. He rightly thought that, upon learning what he knew about the
surveillance programs being used to collect their data, their personal corres-
pondence, and their personal information, the people of the United States would
consider the NSA program to be a gross invasion of privacy in violation of their
constitutional rights against unlawful searches and seizures. The first problem
for responsibility was that Snowden acted ultra vires. He acted in defiance of
both the letter and the spirit of the law. He has correctly pointed out that he was
not protected under federal whistleblower protection laws at the time of his
disclosures. Had he disclosed the NSA’s programs and the corroborating docu-
mentation he procured to, say, a member of Congress with the proper security
clearance to review that classified information, he would have been subject to
arrest and prosecution. Though he would not have been formally protected as
a contractor, it would have been reasonable to disclose his information accord-
ing to procedures open to regular NSA employees and to demand the same kind
of protection that any such employee would be afforded. Moreover, the respon-
sible thing for his colleagues employed directly at NSA to do would have been
to take his concerns to the appropriate entities for him, since doing so would
reinforce the political values of the system of which they are a part, since they
could do so without acting ultra vires, and since they (unlike Snowden) had the
capability to do so using means within their legal constraints that would likely
succeed in reinforcement.

It would have been equally reasonable for those to whom Snowden might
have disclosed to act in their official capacity to uphold democratic values by
doing whatever it took to provide him with the same protection his colleagues
would have had. Members of Congress could have introduced a whistleblower
protection bill to cover his actions, NSA officials could have defended his
actions in court because that would square with the spirit of the law.
However, such disclosure, to be responsible, also would have required that
Snowden could count on those to whom he disclosed the information to respond
appropriately, that is, with fidelity to the public interest, to his interests as
a whistleblower, and to the democratic values that Snowden was trying to
maintain. We cannot emphasize this enough. Snowden did not feel as though
he could count on that kind of treatment, so instead, in the second problem for
responsibility, he absconded with the information and disclosed it in spectacu-
larly irresponsible fashion to reporters and foreign government agents. This
reportedly damaged American intelligence gathering capabilities worldwide
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and potentially jeopardized the stability of the United States by unilaterally
undermining the people’s trust in their government and in their elected
representatives.

Having bypassed the channels deemed appropriate by, at least, the spirit of
whistleblower protection laws, Snowden bypassed the people’s elected repre-
sentatives, effectively denying them the opportunity to represent with fidelity —
that is, to act in their constituents’ interests to stop the program of mass
surveillance being conducted against them by their own government agencies.
Because existing whistleblower protection laws and the democratic values
underwriting them would have protected any regular NSA employee, there
were obvious channels open to Snowden to be able to responsibly disclose the
waste, abuse, and mismanagement he had identified. The problem lies in the
structure of his policy work. Without the appropriate value reinforcement
mechanisms built into the NSA organization and its contracts, particularly
whistleblower protection for those with high-level security clearance, and
without the assurance that his disclosure would be handled with fidelity by
those to whom he ought to have disclosed, Snowden felt obligated to both
expose the agency’s abuses and to protect himself through irresponsible actions,
specifically those that violate the second criterion for responsible policy work.

Hutchinson’s case is slightly different, but it illustrates how it is possible to
navigate the problem of roles in the wake of a government behaving badly
without violating either personal values or professional obligations. Hutchinson
recently defied her former boss and the former President of the United States by
testifying before the Select Committee to Investigate the January 6 Attack on
the United States Capitol, disclosing personal conversations between top advis-
ors to President Trump along with details about the states of mind of the
President and other actors as well as their behavior leading up to and on
January 6, 2021. In her capacity as assistant to the White House Chief of
Staff, Hutchinson had a duty to keep the confidence of West Wing officials
while reinforcing the values of representative democracy to the best of her
ability and where possible. As a citizen, she wanted the American people to
know what she knew about the thoughts and actions of key officials in the days
and hours before an attempt to stop the transfer of presidential power.'>

As policy workers, both Snowden and Hutchinson had an individual duty to
reinforce the political values of the system in which they operated, to do so
within the law, and to act on that duty if likely to succeed in reinforcing the
relevant values. Both acted at great personal risk. One of them behaved

12 Notably, Hutchinson made this distinction in her testimony, first expressing her assessment of the
situation in her official capacity as assistant to the White House Chief of Staff and then
expressing her assessment of it as a concerned citizen.
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responsibly and the other did not. In the absence of governance structures
designed with value complementarity in mind, getting it right can come down
to the toss of a coin. Though Hutchinson maintained confidence until she could
offer testimony to an appropriate authority, she might just as well have reached
out to any number of reputable journalists covering the story. Her actions have
given elected representatives the opportunity to represent their constituents with
fidelity, which reinforce the democratic values at the heart of the electoral
process and the democratic value of fidelitous representation. That outcome
was not preordained. The governance structure within which she was operating
did not facilitate, much less ensure, responsible action. But the congressional
committee did. In speaking to it, and through it, to the nation, she upheld her
individual duty to take actions that were likely to reinforce the political values
of representative democracy, where she could do so within the bounds of the
spirit and the letter of the laws than constrain her in her official capacity.
Snowden did not.

Designing institutions in accordance with the complementarity principle
positions policy workers for success in their efforts to look out for the good of
the people. The structures of public administration should be designed to
facilitate responsible policy work — work that reinforces the political values of
representative democracy. But why, one might ask, should I believe that these
specific criteria are and ought to be the criteria for responsible policy work?

3.4 Components of Responsible Policy Work

At long last, the ground has been sufficiently cleared for us to flesh out and to
defend the three criteria of responsible policy work articulated in Section 2.1.
The first criterion Bertelli (2021, 197) gives for responsible policy work is that
“a policy worker, when performing policy work, has an individual duty to
reinforce political values through governance values.” Call this the individual
duty component of responsibility. In a representative democracy, the individual
duty component of responsible policy work holds because one’s role as a policy
worker in the larger political system is that of a policy worker who is meant to
carry out or to enact the policies that have been chosen by the public through an
official electoral process. In other words, it is one’s job as a policy worker to
function not as an individual with her own will, but as a component part of the
machinery of the governmental system of which she is a part — this, simply put,
is the functional explanation of what a policy worker does in a representative
democracy. Because a policy worker’s role is to function as a part of the system
rather than as an individual, value reinforcement is an intrinsic feature of
“good” policy work in the same way that teeth meeting their counterparts in
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order to turn gears and belts using friction to spin plates makes them good parts
of a machine, as opposed to defective or broken ones."”

Importantly, this explanation of what it is to be a policy worker does not
foreclose the use of authorized normative discretion in policy enactment. Just as
an algorithm uses hypotheticals in logic gates to choose a proper course of
action, policy workers have different avenues available to them, any of which, if
followed with fidelity, might constitute a responsible execution of the function
in question. The key to using one’s authorized normative discretion responsibly
is reasoning according to the right set of values — the values of the system one
serves.

All of these criteria, including the individual duty criterion, follow from the
concept of government, or what it means to govern. Having opted for
a particular system of government is to have opted for a particular set of political
values — the set of political values according to which the system shall operate.
As a component of that system, a policy worker is bound by the same set of
political values — the values by which the system operates. Her personal values
do not and ought not to enter into contention when she is deciding how she
should execute her function in her official capacity. For all intents and purposes,
while she is serving in her official capacity, her values are the values of the
system. The individual duty component of responsibility, then, delimits which
values may and may not enter into the deliberative processes of persons engaged
in responsible policy work.

The second criterion says that “policy workers cannot perform ultra vires
policy work, even if it reinforces values” (Bertelli 2021), because to do so is to
act beyond the constraints on what a public servant is validly authorized to do.
This criterion highlights and follows from another important feature of the very
idea of government. Call this the rule of law component of responsibility. The
legal code of a representative democracy specifies what a person — whether
a citizen, a noncitizen community member, a public servant, or otherwise — may
or may not do, full stop. If a policy worker is not, by some reasonable
interpretation of the codes set forth, legally authorized to act in her official
capacity in a way that would reinforce the values of representative democracy, it

13 Zacka (2017, 37-42) argues that this kind of mechanistic description (the “rational systems
perspective”) of the job of a policy worker, which he calls the compliance model of public
administration, forecloses the possibility of policy workers making politically legitimate norma-
tive judgment calls in their day-to-day work. We consider this an instance of the problem of
inductive reasoning detailed in Sections 2.3 and 2.4 above. As we will demonstrate in more detail
in Section 6, adherence to the complementarity principle bakes guidance on matters of normative
discretion into administrative systems, which leaves open the possibility of both authorized and
unauthorized normative discretion, a middle ground between unfettered normative discretion
and no legitimate normative discretion at all. Hence, the term “authorized normative discretion”
we use in the next paragraph is neither redundant nor an oxymoron.
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is incumbent on her to refrain from taking that action, if only because to do so at
one’s discretion is to violate the terms of one’s public office. It is to take matters
into one’s own hands, which is to step outside of the purview of one’s official
role.

Even if taking matters into one’s own hands would in fact yield better
consequences or better uphold the values of the system than would taking any
course of action authorized to one’s position, to do so would constitute
a dereliction of duty. The ends do not justify the means. If they did, any policy
worker would be authorized to act on the basis of his or her own judgments to
secure whatever he or she alone determined to be the result that best squares
with the values of the system, which even if he or she turned out to be right
would be to unacceptably circumvent the public process by which public policy
is chosen and by which constraints on public actions are determined, and to
thereby undercut the duly determined will of the people. The ends must be
achieved by authorized means — and only by authorized means — if social
stability is to hold.

The rule of law component imposes the second limit on policy workers’
authorized normative discretion; the values of the system impose the first.
Together the individual duty and the rule of law components set the bounds
within which one may perform one’s role as a public servant responsibly. While
the first two components of responsible policy work circumscribe what one may
do in one’s official capacity, the third deals entirely with what one must do.

The third and final criterion of responsible policy work says that “policy
workers must act to reinforce values if they have the capability to use means that
are, in fact, likely to succeed in reinforcement” (Bertelli 2021, 197). It is not
a limit, but, rather, something of a propulsion mechanism. That is, policy
workers are positively obligated to reinforce political values whenever it is
possible, likely to succeed, and they are validly authorized to do so. Call this the
capability component of responsibility. This criterion holds because the failure
to reinforce political values when doing so is both possible and within one’s
purview as a public servant is an abdication of duty, which is no more permis-
sible than executing functions beyond those legally authorized and delegated to
one’s office. Abdication of this kind threatens the sovereignty of the system
from within. It would be as if a sentient bomb, having recently become
a pacifist, declined to detonate and instead bonked its target with an ineffectual
thud (Hofstadter 1981). Even if the outcome would have caused a great deal of
destruction, if doing so would have reinforced the values of the political system
that sent it, it ought to have detonated in accordance with its job description. To
willfully abdicate (perhaps on the grounds of one’s own deeply held values) is to
defy one’s duty to execute the functions duly and legally delegated to one’s
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office. If you cannot or will not execute the functions delegated to you, you
ought not hold the office at all. Resolving the problem of roles in this event
means quitting the office.

When a policy worker does not have the means or authority to reinforce
values, the criteria of responsibility respect the Kantian principle that “ought
implies can,” though they do so with some nuance that is worth exploring. Many
strands of the normative literature in public administration incorporate more-or-
less deontological intuitions about what policy workers ought to do for society,
as our discussion of social equity in Section 4.3 exemplifies. Consider a claim
that all of us, policy workers included, “ought to feed the hungry.” There are
certainly moments at which it would be impossible for a person to comply with
this prescription, but the mandate to feed the hungry is not rendered void in
these moments. Its normative force comes from the moral judgment that no one
should have to suffer the psychological and physical consequences of hunger or
to die for lack of basic necessities and so forth. Therefore, we should not feed
the hungry only when we can, but always, and sometimes we will not be able to
live up to what is morally required of us.

This speaks directly to claims that policy workers should “stand on
principle.” Consider an argument that a policy worker should hand over
classified documents to foreign entities because the people ought to know the
information within them, and they should get it by any means necessary.
Suppose that handing over the documents goes beyond the physical capabil-
ities of that policy worker, or that it would require that individual to act
illegally, or that delivering the documents to a foreign agent would under-
mine a core value of the system in which the policy worker operates. The
three components of responsibility incorporate an understanding of all these
scenarios, showing that a policy worker can responsibly fail to live up to
some deeper sense of duty. It provides a rationale for a policy worker defying
broader ethical principles even when, all else equal, they could be upheld.
While duty does imply power in responsible policy work, the power is not
merely physical and is not absolute. It is both conferred and circumscribed
by these considerations: You are obligated to act if you in fact can act
(capability), if it would reinforce the values of the system (individual
duty), and if it would not require you to exceed your legally circumscribed
authority (rule of law). It is crucial to recognize that the individual duty and
rule of law components of responsibility contribute directly to what it means
for a policy worker to have the power to act.

Not one word of our discussion of responsibility should be read to mean that
responsible policy work means upholding or complementing the values of any
particular office holder, but rather the values of the system of which one’s
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official function is a part. As our imagined President Eisenhower said, repre-
sentative democracy does not necessitate that he, the President, should rule as
a king, and that all policy workers are duty-bound to execute his vision. Instead,
the system itself is imbued with certain values from the start, and those are the
values with which policy workers’ actions — and the actions of the President —
are duty-bound to comport.

The infamous “Saturday Night Massacre” on October 20, 1973, which
occurred during the Watergate scandal, illustrates what we have been arguing
in the preceding paragraphs. Special Prosecutor Archibald Cox refused to abide
by an agreement between the White House and the Senate Watergate Committee
in regard to taped conversations after being ordered by President Nixon to do so.
Cox explained himself in detail in a televised press conference wherein he was
asked “is not your intention in direct conflict with the President’s orders to you,
and if it is and you’re fired by the end of this news conference, what happens
then?”” He replied, “I was appointed by the Attorney General. Under the statutes,
the Attorney General and those to whom he delegates authority are in charge of
all litigation, including the obtaining of evidence. I think there is a question
whether anyone other than the Attorney General can give me any instructions
that I have any legal obligation to obey” (New York Times 1973a, 60). As
a consequence, President Nixon ordered Attorney General Eliot Richardson to
fire Cox.

Richardson, who had appointed Cox, refused to carry out that order and
resigned, writing in his letter to Nixon:

I specified that he would have “full authority” for “determining whether or
not to contest the assertion of ‘executive privilege’ or any other testimonial
privilege.” And while the special prosecutor can be removed from office for
“extraordinary improprieties,” I also pledged that “the Attorney General will
not countermand or interfere with the special prosecutor’s decisions actions.”
While I fully respect the reasons that have led you to conclude that the special
prosecutor must be discharged, I trust that you understand that I could not in
the light of these firm and repeated commitments carry out your direction that
this be done. (New York Times 1973b, 61)

Nixon then turned to Deputy Attorney General William Ruckelshaus with the
same order and the same result. Ruckelshaus, in his resignation letter, said only
that “my conscience will not permit me to carry out your instruction to discharge
Archibald Cox” (New York Times 1973b, 61). Years later, he explained “I was
convinced that Cox had only been doing what he had the authority to do; what
was really of concern to the president and the White House was that he was too
close. He hadn’t engaged in any extraordinary improprieties, quite the contrary”
(McFadden 2019).
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Ruckelshaus’s resignation made Solicitor General Robert Bork the Acting
Attorney General, and Nixon wrote to him straightaway, ordering him to fire
Cox who had “made it apparent that he will not comply with the instructions
Iissued to him . .. Clearly the government of the United States cannot function
if employees of the executive branch are free to ignore in this fashion the
instructions of the President” (Kilpatrick 1973, A1). Bork complied, Cox was
fired and the FBI sealed his office as well as those of Richardson and
Ruckelshaus.

While that night he said very little, years later, Bork explained his decision in
an interview:

The reason for the discharge was that I had, I thought, to contain a very
dangerous situation, one that threatened the viability of the Department of
Justice and of other parts of the executive branch. The President and Mr. Cox
had gotten themselves, without my aid, into a position of confrontation. There
was never any question that Mr. Cox, one way or another, was going to be
discharged. At that point you would have had massive resignations from the
top levels of the Department of Justice. If that had happened, the Department
of Justice would have lost its top leadership, all of it, and would I think have
effectively been crippled. (Noble 1987, A22)

The US District Court for the District of Columbia disagreed, holding that

“Mr. Cox was not nominated by the President and did not serve at the President’s
pleasure. As an appointee of the Attorney General, Mr. Cox served subject to
congressional rather than Presidential control . .. The firing of Archibald Cox in
the absence of a finding of extraordinary impropriety was in clear violation of an
existing Justice Department regulation having the force of law and was therefore
illegal” Nader v. Bork, 366 F. Supp. 104, 107-108 (D.D.C. 1973).

In their statements above, Richardson, Ruckelshaus, and Bork base their
claims to responsibility on an individual duty to reinforce the values of the
United States government — namely, maintaining the lawful place of the
Department of Justice and the President within it — by ensuring the stability of
their system of government in a constitutional crisis. It is the rule of law
component of responsibility that focuses our attention on the bounds of their
authority. However, they apparently differed in their views about capability:
Richardson and Ruckelshaus saw no “extraordinary impropriety” and thus
could not act. Bork thought he was authorized to remove Cox, and he could
successfully maintain constitutional values'* by making the dismissal explicitly

14 Richardson supported Bork’s decision in later comments: “I had asked the legal counsel to check
whether Nixon had the right to fire Cox. The legal counsel concluded that he did. Therefore, we
thought Bork could do the right thing and deliver that message” (Noble 1987, A22).
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on the President’s direction and without reference to the “extraordinary impro-
priety” standard.'> While a court later held that he did not have that authority,
Bork seems to have acted on a belief that he did, and that belief completes his
claim to responsible action. Believing that he acted responsibly would not have
been enough to end the matter, of course. Had Archibald Cox sought reinstate-
ment as Special Prosecutor after the decision in Nader v. Bork (which he did
not), Bork could not have ignored the court’s order and blocked him on the
instructions of the President or his own view of responsible action. The rule of
law and capability components would have come together in this instance to
make such an act irresponsible as well as illegal.

Together, the individual duty, rule of law, and capability criteria offer a full
description of responsible policy work. The first two describe the limitations on
policy workers’ discretion which follow from the political values of the system
of government in which they operate; the third imposes a positive obligation to
act when doing so reinforces those values. So long as a policy worker complies
with these criteria, she is executing her official function responsibly. To assent
to this description is to accept the first premise of the argument for complemen-
tarity. The truth (or at least the plausibility) of that premise established, we are
free to move on to our second premise.

4 The Consequences of Irresponsible Policy Work

HECTOR: Members of the CAB are committed to an equitable society
and make good on that commitment in the limited sphere of
aviation policy. Mr. President, they don't forget about
democracy in America.

EISENHOWER:  I'm afraid, Hector, if their own vision of an equitable
society is guiding them, they might well be doing just that.

HECTOR: But, you cant be serious, Mr. President. Equality is
a bedrock value in our democracy.

EISENHOWER:  I'mdeadly serious, Hector. You and your colleagues on the
CAB don't get to decide what an equitable society looks
like. That's for the people to decide and to express through
the ballot box and through the actions of representatives
they choose and reject. The Congress has the power to

'3 Bork wrote on October 20, 1973: “Dear Mr. Cox: As provided by Title 28, Section 508(B) of the
United States Code and Title 28, Section 132(A) of the Code of Federal Regulations, I have today
assumed the duties of Acting Attorney General. In that capacity I am, as instructed by the
President, discharging you, effective at once, from your position as special prosecutor, Watergate
special prosecution force. Very truly yours, ROBERT H. BORK Acting Attorney General”
(New York Times 1973b, 61).
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create an agency that embodies that expression of an
equitable society.

Sir, the vote is such a blunt instrument. Government has to
fill in the gaps, and that means taking a view on promoting
values like equity that facilitate democracy rather than
impede it.

We seem to have a very different understanding of democ-
racy. I think it means rule by the people, and that means all
of the people. And what about your claim before that my
office should guide national policy? Are you suggesting
that people like me and you should be determining both
public policy and the character of our democracy?

Public servants have to do the work of making public policy
happen, of filling in the details of vague directives in legisla-
tion to get things done. Trying to address every stakeholder is
exactly what makes the CAB so inefficient in my view.

What you call inefficiencies are precisely the things that
protect self-government. The Congress makes the laws,
and that means they design the agencies, Hector — effi-
ciency be damned if they want it to be damned. If it s hard to
make policy on the CAB, the agency is probably doing
a good job of coming to terms with a wide variety of
views. You and I can have our views about air travel and
how our government should work just like everybody else
when we re enjoying our beef stew at the dinner table. But
on the job, our views are no better than anyone else’s. In
domestic affairs, the Congress gives me some authority for
making policy just like it gives some to you.

We can t consult everyone in the country as we make policy.
How can we understand the views of those who are silent?
By talking to their representatives, both politicians and the
organized interests, and by thinking about what's left out of
the picture you get from them. Then you do your best and
we representatives face accountability from the public. It's
a pain in the neck, Hector, and the rules we have in this
country are plenty complicated — and they don't always
work that well — but that’s what an agency has to do to
serve the democracy.

What a mess!

I wouldn t have it any other way.
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The task of the next four sections (4.1-4.4) is to offer support for the second
premise of the argument for the complementarity principle by demonstrating
what happens when governance structures are not designed with the proper
political values and their reinforcement in mind. To reiterate the premise in
question, our claim as stated above is that “since responsible policy work
requires workers to reinforce the political values of the system in which they
operate, governance structures ought to be designed with the relevant political
values and their reinforcement in mind.”

We first consider a contemporary puzzle of public administration — that of
identity and representation in policy work. We then consider and scrutinize
a widely discussed solution to this puzzle called representative bureaucracy,
which suggests that attending to concerns of social equity is and ought to be
a primary aim of rank-and-file policy workers. Next, we contrast a focus on
social equity in everyday policy work with the concept of fidelitous repre-
sentation articulated in Section 3.2, which raises a question (and ventures an
answer) as to the level at which it is appropriate to address problems of
social equity. We then turn to other forms of representative agency to
illustrate the problem we see with the current locus of action for equitable

outcomes.

4.1 Identity and Representation in Policy Work

Theories of representative bureaucracy posit a link between a particular group
identification on the part of policy workers and a bias in the use of those
workers’ discretion that favors the groups with which they identify. Consider
a social identity group A, for example, women, Latin@ people, immigrants,
veterans. Three claims prevail in the literature.

First, a claim of passive representation is that the proportion of policy
workers identifying with A should reflect the proportion of A-identifiers in
the polity. Writing in the United Kingdom, Kingsley (1944) considered the issue
to be class, and passive representation beyond the Oxbridge elite in the civil
service was the object of his argument. In the United States, Long (1952, 811)
begins from a premise that the value of pluralism, of a political order in which
everyone in the polity can participate, is crucial for the state to embrace, but
“[i]mportant and vital interests in the United States are unrepresented, under-
represented, or malrepresented in Congress.” His view is that “[t]hese interests
receive more effective and more responsible representation through adminis-
trative channels than through the legislature” (811). What legitimates represen-
tation at the administrative level of the state, for Long, is the value of
responsiveness. Saltzstein (1979, 469) clarifies, “the position taken by such


https://doi.org/10.1017/9781009217613

https://doi.org/10.1017/9781009217613 Published online by Cambridge University Press

36 Public and Nonprofit Administration

proponents is that bureaucracy will be responsive to the interests and desires
of important social groups in society if its personnel are drawn proportion-
ately from these social groups and share the same values and attitudes as the
groups they represent.” This happens, writes Meier (1975, 528), because the
mirroring of social identity groups among the cast of policy workers means
that “the decisions made by the bureaucracy will be similar to the decisions
made if the entire American public passed on the issue.” Social equity, on
this view, demands that the community of policy workers becomes
a microcosm of the pluralistic interests — proxied by the social identity
groups — in the polity with the discretion to do policy work that is responsive
to all those interests.

Second, a claim of active representation contends that A-identifiers hold
“particular sets of values that, when better represented in the bureaucracy,
translate into better policy and administrative outcomes” for A-identifiers in
the polity (Riccucci and Van Ryzin 2016, 23). As voiced in the representative
bureaucracy literature, this claim is a positive, rather than a normative one.
Relevant bureaucratic discretion and within-group similarities in policy object-
ives provide the opportunity for transforming passive to active representation in
policy work (24). When active representation occurs, scholars in this tradition
contend that the public administration “becomes a representative organization
that may supplement the representation provided through other political institu-
tions including elected legislatures” (Bradbury and Kellough 2011, 158,
emphasis added). Active representation is not a full-on revolution from within
the bureaucracy from this perspective, but both a complement and supplement
to the lawmaking of the elected representatives of the people with the goal of
embedding pluralism into administration, that is, “Democracy denotes a// of the
people, not just some . . . those who may not otherwise receive effective service
provisions through traditional political mechanisms can rely on career bureau-
crats to the extent that passive and active representation are linked” (Riccucci
and Van Ryzin 2016, 24).

A third claim is that of symbolic representation, which holds that “the mere
existence of a passively represented bureaucracy . . . can produce a sense of trust
and legitimacy among citizens who share those social origins resulting in
cooperation from the citizens and ultimately the production of more effective
policy outcomes” (Riccucci and Van Ryzin 2016, 25). By manifesting trust in
administrative processes, the claim is that the symbolism of passive representa-
tion legitimates policy workers’ efforts to act consistent with the wants of
A-identifiers, bringing pluralism into the government as A-identifiers interact
with other groups in government, shaping all policy workers’ perspectives and
their policy work in the process.
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These theoretical claims suppose that isomorphic group identification
between members of the public and the pool of policy workers in public
administration should translate to better representation of relevant group-
related interests in public policy one way or another, for one reason or
another. Though there is some empirical evidence to support this suppos-
ition, that evidence is (perhaps inevitably) piecemeal and inconsistent. At
this point, the problem with relying on inductive normative reasoning
becomes acute. The evidence that, in certain circumstances, the inclusion
of in-group identifiers among decision-makers can secure desirable results
for in-group members does not imply that, for every group identity issue, the
inclusion of in-group members in the decision-making body will do the
same. While noting and cataloging successful implementations of the in-
group policy-making strategy is good as a matter of positive social science,
the normative conclusion, explicit or implicit, that more isomorphic group
identification improves the representation of all the people in the process of
policymaking is not warranted on the basis of the available evidence. The
problem lies in the initial supposition which oversimplifies the necessarily
diverse and complex constellation of factors that go into determinations of
interests and the reasons for pursuing or promoting some interests over
others.

The group-identity-to-group-representation supposition essentially sets up at
least one of the following unsupported inferences:

1. Identity group membership implies representation;
2. Identity group membership implies trust;
3. Trust implies representation.

Both passive and active representation claims make the first kind of infer-
ence. Passive representation does this axiomatically: A-identifiers represent
A-identifiers. Active representation does so with an inductive generalization:
A-identifying policy workers have done their work so as to provide greater (or
more frequent) benefits to A-identifiers when compared with non-
A-identifying policy workers, which implies that A-identifiers represent
A-identifiers. But mere membership in the same identity group does not
guarantee identical interests, similar sets of interests, or even overlapping
interests. Shelby (2007) argues, for instance, that there is little reason to
suspect that there exists a sufficient overlap in the substantive values and
interests of Black people (whether in a single country or worldwide) to
establish a robust conception of a Black political identity (1-23). Still, the
fact that there is no monolithic Black experience — that “individual or group
differentiation within the black population” exists and “that there are many,
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perhaps incommensurable, ways to be black” (3) — does not preclude a kind of
Black solidarity. It just means that Black representation in public offices does
not guarantee that the interests of individual Black people will be better
represented, either actively or passively. There are simply too many differ-
ences among intra-group interests to expect that kind of outcome. The same
kind of problem exists for both the establishment of trust (inference 2) and the
achievement of better representation through symbolic representation (infer-
ence 3). It is not enough to establish trust between A-identifiers and institu-
tions of government that some number of people holding public offices or
working in public administration are themselves A-identifiers.

A related problem is associated with the logical importance of trust for
inferences 2 and 3. Even if shared identity is sufficient to establish for some
a kind of (perhaps misguided) trust by in-group members, observing that one
does in fact trust those who share one’s identity does not imply that one’s
interests will be better represented in the public sphere by those who share
their group identity. One can be a woman and a misogynist, and acting on the
latter trait, one can institute policies that might work against the interests of
some large contingent of people who identify as women. Clearly, being of the
same social identity group is not only insufficient to establish trust, it does
not, by itself, warrant trust. In the absence of a much stronger connection
between identity and shared interests, and without being able to ground trust
or representation in identity, these kinds of representation ought not to be
expected to generate the outcomes proponents claim — at least not at the scale
at which they envision.

One other important unifying thread running through these theories of repre-
sentative bureaucracy — one we address more substantially in the pages to come —
is the somewhat cynical presumption of failure at the level of representative
government. The assumption is that representative government is incapable of
responding to particularized, group-differentiated interests. Basically, it assumes
institutional failures of sensitivity to certain public interests as a standard hazard
of broader democratic procedures. Rather than offering a way to shore up these
real or perceived shortcomings (or democratic deficits) at the governmental level,
these theories offer a sort of resigned remedy ex post — a shortcut that evades, or
an end run around, presupposed inevitable failures. In a sense, this avenue of
remedy is democracy-defeating, because it accepts certain failures of representa-
tion (or representational cracks) as intractable consequences of large-scale demo-
cratic processes. Proponents of these views have more or less conceded that
democracy is inadequate to its greater purpose and in need of ad hoc repairs,
stitches, or bandages to hold together its broken pieces. This observation brings us
to a deeper discussion of what we call the problem of levels.
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4.2 The Problem of Levels

The pursuit of social equity in public administration is a frequent justification
for violating the criteria for responsible policy work that we described in the
preceding section. A prominent school of thought holds that it is part of a policy
worker’s job to use her discretion to strive for social equity in the everyday
administration of public goods and services. Ultimately, we take the imperative
to achieve social equity through day-to-day policy work to be obviated by the
novel concept that we have introduced, and continue to defend, in the pages of
this essay: fidelitous representation. We understand fidelitous representation to
be a bedrock value and an essential component of any well-functioning repre-
sentative democracy. It is, in a sense, an obvious precondition of such systems,
but its obviousness has somehow gone unnoticed. As we said at the outset, there
is real value in bringing what ought to be relatively obvious into sharper relief.

Fidelitous representation seems an obvious precondition of a well-
functioning system of representative government because without it, the system
is only nominally, as opposed to actually, representative. In its absence, the
system cannot be legitimately representative. Surely, the very idea of represen-
tative government implies fidelitous representation. Nevertheless, the essential
role of fidelitous representation in the concept of representative government is
all too often overlooked. This essay demonstrates the benefits of bringing this
value into the light. For one thing, it explains why building (unguided) norma-
tive discretion on issues of social equity into rank-and-file policy work risks
directing public servants to behave irresponsibly. Doing so shifts the locus of
legitimate social justice concerns from what we take to be the proper level of
representatives, institutions, and institutional designers to the ground floor, so to
speak, where such concerns can and, on the competing view, should be
addressed by policy workers, according to their own views. Notice how this
directly engages the problem of roles that we have spelled out above.

The disconnect lies in the pursuit of social equity at one’s professional, but
unguided, discretion and the pursuit of social equity at one’s discretion as
specified by institutional design. If value-congruity is built into the institution
by design and the system itself values equity and diversity (as representative
democracy does as a consequence of its commitments to equal voice and
reasonable pluralism), then there will be fewer opportunities for policy workers
to violate the conditions of responsible policy work in pursuit of social equity
because those kinds of concerns are already built into what it means for the
institution to function properly. We call this the problem of levels:

Policy workers in democratic institutions are charged with enacting policies
that can affect people’s lives for better or worse. Consequently, they must
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routinely make value judgments about how best to achieve the aims of their
offices in ways that are to the public good. Absent guidance as to how to
prioritize or adjudicate between competing values, policy workers must make
these routine judgments at their own, unguided discretion, and in so doing,
risk engaging in irresponsible policy work.

The problem of roles articulated in Section 3.3 draws out the problem of
levels. As we have argued, it is not part of the role of a policy worker, when
acting in her official capacity as a policy worker, to use her own judgment
subject only to her own, unguided discretion to pursue whatever she sees as
legitimate aims in her day-to-day work. Doing so means running the risk of
engaging in either ultra vires activities (violating the rule of law component)
or efforts that are out of step with the actual values of the system (violating the
individual duty component of responsible policy work). But the contemporary
focus in public administration on issues of social equity advises policy
workers to do just that: to use their own judgment and their own (unguided)
professional discretion to pursue what they see as legitimate social equity aims
in their day-to-day work. Rank-and-file policy workers need guidance,
grounded in a stable and uniform set of values, as to what social equity
means and what measures to achieve it should look like if they are going to
pursue such ends as a matter of routine policy work. That guidance can only
come from the higher-order values embedded in the system of government
within which one’s department or agency is situated. This goal is achievable
by clearly connecting democratic values to what is meant by social equity.

4.3 Social Equity in Public Administration

The argument for active bureaucratic representation relies on a concept of social
equity that is unclearly defined. Attempts by public administration scholars to
define social equity have produced a variety of conceptually vague, often
inconsistent, and sometimes contradictory descriptions of the term. Writes
Frederickson (1971, 311), “the procedures of representative democracy pres-
ently operate in a way that either fails or only very gradually attempts to reverse
systematic discrimination against disadvantaged minorities. Social equity, then,
includes activities designed to enhance the political power and economic well-
being of these minorities.” In 2000, a panel of the National Academy of Public
Administration tautologically called it “The fair, just and equitable manage-
ment of all institutions serving the public directly or by contract, and the fair,
just and equitable distribution of public services, and implementation of public
policy, and the commitment to promote fairness, justice, and equify in the
formation of public policy” (Svara and Brunet 2004, 101, emphasis added).
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This confusing state of affairs was apparent to Rosenbloom (2005, 248), who
found it “worrisome for a term that gained prominence in the field of public
administration as far back as 1968.” He was concerned, as we are, with the use
of the elusive idea to influence policy work, writing that in the United States,
“[c]learly, public administrators need a mandate from the constitutional
branches of government to legitimate their pursuit of redistribution and social
change, just as they would to justify repression in the name of administrative
efficiency or national security” (251).

The conceptual confusion arises from several sources (for details on each of
the following descriptions, see Levinson et al. 2022, 2—11). First, social equity is
sometimes described in terms of conflicting notions of equality: in terms of
equal access, equal opportunity, or equal outcomes. Sometimes, it is couched in
terms of equal respect, experience, or treatment. Sometimes, it is described in
terms of just distribution, demanding in some cases a “fair” distribution of
resources, or in others the equal distribution of outcomes across populations.
And still other times, it is described in terms of the priority of the less advan-
taged, sometimes according to relative disadvantage, sometimes according to
absolute disadvantage. More often than not, a single source’s definition of the
term will contain two or more of these characterizations, and more often than
one might expect, two or more of them that stand in tension with one another,
are incompatible, or are mutually inconsistent (Levinson et al. 2022, 10-11; see
also Rosenbloom 2005).

The common thread present throughout these various descriptions of the
concept consists of (a) the recognition of some kind of connection (either
merely correlational or causal, or both) between certain morally irrelevant
social differences (race, socioeconomic status, disability, etc.) and disparate
social outcomes, along with (b) a goal of severing that connection in order to
eliminate the disparate outcomes. What is unclear even to social equity advo-
cates and scholars, it appears, is whether the connection to be severed is one of
mere correlation or one of causation and whether severing the connection can
actually be expected to successfully eliminate the disparities in social outcomes.

Scholars and advocates often come to endorse conflicting aims under the
same umbrella term because they are trying to accommodate multiple possibil-
ities. This is especially well illustrated by mission statements that advocate for
both equal treatment and equal outcomes.'® Consider the goals of equal

16 Pprinciple 4 of the American Society of Public Administration Code of Ethics (www.aspanet.org/
ASPA/Code-of-Ethics/ASPA/Code-of-Ethics/Code-of-Ethics) states that its members have
a commitment to “Treat all persons with fairness, justice, and equality and respect individual
differences, rights, and freedoms. Promote affirmative action and other initiatives to reduce
unfairness, injustice, and inequality in society.”
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treatment, as expressed through equality of opportunity, and equal outcomes. If
being treated to the same opportunities for success fails to produce equally
successful outcomes, presumably, we ought to engineer the right outcomes, but
to do so, we will be forced to engage in disparate treatment. Why not just aim to
engineer the right outcomes from the start? If the connection is causal, treating
people to equal opportunities for success should help to eliminate the disparities
in outcomes. If the connection is merely correlational, engineering equal out-
comes may be the only way to eliminate the social disparities at issue.
A presumption in favor of earned positive outcomes might explain the double-
dipping. Still, when people advocate for “social equity” without specifying
more clearly what they mean by it, what they mean to achieve, or the means
by which they mean to achieve it, “[they] risk misleading [themselves] and
others about the values for which [they] stand ... [and] also risk sidestepping
the hard judgments and potential trade-offs” (Levinson et al. 2022,
22-23) that are inextricable to the design of good governance structures — that
which enables and encourages policy workers to act responsibly. Hence, what
appears to be lacking in the public ethos is an authoritative specification (or
series of specifications) as to what we as a polity mean by “social equity,” what
we mean to achieve in the pursuit of it, and the means by which it is legitimate to
pursue it. Without these details, policy workers lack the guidance necessary to
obviate reliance on their personal value sets in determining how best to pursue
equitable outcomes. That is, they are left — or worse, led — to engage in
potentially irresponsible policy work.

According to Raz (2006), one feature of legitimate authority is that it
preempts other reasons for action. That is, the fact that some action would
comply with an authoritative directive takes the place of other reasons for or
against taking that action; the fact that it would comply with an authoritative
directive is not merely added to the balance of other reasons for or against doing
it (Raz 2006, 1018-1019). Determinations of the legitimacy of any purported
source of authority are and must be made by individuals, but these determin-
ations are not made in a vacuum. Relevant structural norms help a person to
decide whether an authority is legitimate or not. In the case of public adminis-
tration, a person taking on the role of a policy worker must accept as authorita-
tive the laws and the values of the system. When assuming the role of a policy
worker and accepting these sources of authority, one also implicitly accepts the
preemptive nature of any and all authoritative directives that issue from these
sources. It is those sources — the system’s values and laws — that must determine
the character, the relative importance, and the legitimate avenues of pursuit of
matters of social equity in public administration if uniformity and consistency in
such pursuits are to prevail.
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One might understandably worry at this point that the very problem policy
workers are confronting and trying to solve in using their (unguided) discretion
to advance social equity is the inaction, or worse, the counteraction, on such
issues at the higher levels of government. Laws are made by elected represen-
tatives, many of whom have no (politically motivated or constituency-induced)
interest in advancing the goals of social equity, and institutional designers have
other concerns when deciding how any given agency or institution will func-
tion. The very reasons public administration scholarship tends to foreground the
pursuit of social equity at the unguided discretion of policy workers are (a) the
failure at higher levels to attend to such issues and (b) the positions of policy
workers, who must facilitate such pursuits, relative to the public.

The first reason is a failure in practice; it does not indicate a deeper short-
coming in our argument so far. If anything, it illustrates the heretofore (incred-
ibly) nonobvious nature of the value of fidelitous representation. Should that
value be acted on and reinforced as it should at every level of a representative
democratic system, the impetus behind leaving important and difficult deter-
minations on issues of social equity to the (again, professional but unguided)
discretion of street-level workers would disappear. The second reason counts in
favor of our proposed resolution to this practical failure. That fidelitous repre-
sentation is hard and sometimes not achieved cannot justify the substitution of
unguided policy work. Perhaps this statement has seemed obvious enough to
political philosophers to make them less interested in discretionary policy work
than they have been until recently.'” Treating the arguments of public adminis-
tration scholars carefully, which we are doing presently, makes it clear that
fidelitous representation demands more attention than it has received by either
scholarly community.

Policy workers are in fact those who must execute social equity pursuits in
public administration; they are not, however, those who must or ought to be
deciding on the substantive details of what those pursuits should be or aim to
achieve. Our proposed resolution has already been set out in these pages: It is
adherence to complementarity by embedding in governance structures expect-
ations regarding the representative democratic value of fidelitous representa-
tion. Failure to attend to issues of social equity is a failure to represent with
fidelity. Building expectations of fidelitous representation into what it means to
do one’s job as a representative correctly — in line with the specified functions of
the office — orients substantive social equity concerns to the level of governance

17 Engster (2020, 622) observes that “most liberal and republican theorists” contend that “bureau-
cratic discretion should be sharply constrained, oriented around fixed rules, and exercised
impersonally for the sake of maintaining limited and responsive government in the implementa-
tion of laws and policies” (see also Heath 2020).
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at which they ought to operate. Once the relevant determinations are made at the
appropriate level, rank-and-file policy workers have the guidance necessary to
use their (guided) discretion to responsibly pursue issues of social equity. This
does not make for a representative bureaucracy in the usual sense, but for
a responsible one.

Recall that fidelitous representation involves actively preserving the salience
of and responding with positive action to competing public interests within
one’s constituency. This is a core democratic value implied by the characteriza-
tion of democracy as government of the people, by the people, and for the
people, where “the people” encompasses the whole population of the polity.
Recall as well that we are trying to show that adherence to complementarity is
indispensable to good governance structure design, where such “good” design
means designing public agencies and their procedures to facilitate responsible
policy work, and thus “administer democracy” (Bertelli 2021). In this sense, our
project here uses certain ideals (e.g., fidelitous representation) as ultimate aims
which in turn prescribe appropriate actions in real-world (and thus, nonideal)
circumstances. Our point is that the solution to the failure at the higher levels of
government to attend to issues of social equity is not to accept that failure and
resort to delegating responsibility for such concerns down the chain to policy
workers (see, e.g., Zacka 2017, 62—65). If the designers of governance struc-
tures adhered to the complementarity principle, and thus agencies were imbued
with an expectation of fidelitous representation from the start, pursuits of social
equity by policy workers would be less likely to result in ultra vires actions or in
actions that defy or fail to uphold the individual duty and capability components
of responsible policy work. This is because they would have stable guidance as
to what it means to pursue issues of social equity in line with their roles as policy
workers.

Notice that policy work that reinforces the democratic value of fidelitous
representation resolves the problem of levels by strengthening the notion that
questions of social equity need to be set at the level of representatives,
institutions, and institutional designers. In so doing, it also helps to ease the
tensions and internal struggles inherent to the problem of roles. If policy
workers have express guidance on these issues, which themselves issue from
the values of representative government, their own personal values need not
enter their deliberations about what to do in any given situation. Because the
values of the system, including the values of social equity and its legitimate
avenues of pursuit, have been built into the governance structure within which
policy work occurs, a policy worker is better positioned to act responsibly — that
is, to choose a course of action that reinforces the values of the system and that
falls within her legally authorized purview — to achieve what have been deemed
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(through the appropriate democratic channels) to be publicly desirable, socially
equitable ends. If a circumstance arises that presents an as-yet unsettled ques-
tion, she is better positioned to responsibly refrain from immediate action, and
to decisively kick the question back up the chain of decision-making. An
expectation of fidelitous representation built into the governance structure
gives her solid footing from which to make demands of her superiors. A well-
designed institution is one that facilitates responsible policy work — one in
which governance values complement or reinforce the values of the larger
political system. Thus, a well-designed institution is one that builds in expect-
ations about and mechanisms which reinforce the value of fidelitous represen-
tation. Recall that Cassidy Hutchinson had a well-designed institution, namely,
the January 6th Committee, but Edward Snowden did not. Notice that this also
preserves the accountability of representatives to the public. Accountability for
any street-level policy worker’s responsible course of action does not (as well it
should not) fall on the policy worker. It is her job to carry out the orders given
by her superiors (i.e., by elected representatives), and thus it is her superiors
who are accountable for the outcomes.

Advocates of social equity as a guiding principle of public administration
might argue that even in a pluralistic democracy characterized by fidelitous
representation, the practice of fidelitous representation must be calculated on
majoritarian grounds which will crowd out the genuine availability of certain
valuable life options for minority groups. The only way to counter this is to
design governance structures that actively attend to membership in the relevant
groups in ways that defy the majoritarian principle at the heart of democracy.

What this line of argument gets wrong is the assumption that the value of
majoritarianism enjoys an insuperable centrality in the concept of democracy.
The value of pluralism is not superficial — it has teeth, and these two
legitimately democratic values can — and often do — run up against each
other because an essential feature of democratic pluralism is its grounding in
autonomy. Trade-offs between these values must be made if autonomy is to
be respected.

Schouten (2019) has recently argued not just for the permissibility, but,
rather, for a positive obligation on the behalf of modern democratic govern-
ments to promote certain substantive and indeed group-differentiated interests
on liberal democratic, substantive-value-neutral grounds. Her argument essen-
tially constitutes a rebuttal to the view that democracy is incapable of respond-
ing to concerns about social equity. We have reasons that are neutral with
respect to substantive values, she argues, to promote autonomy because auton-
omy is necessary for and essential to democratic governance (Schouten 2019,
170-197). Basically, in the absence of an autonomous populace, one in which
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people freely and independently decide on and pursue their own conceptions of
the good life, democratic inputs are of little value. They simply do not and
cannot express the interests of the people because the interests of the people are
not being decided upon by the people. Consequently, the preservation and
indeed the promotion of autonomy is itself a substantively neutral, purely
political, democratic value. Democracy as we understand it is simply impos-
sible without it.

Genuine autonomy, though, requires having a sufficient number of good
options from which to choose (Raz 1986). A person without stable housing,
for instance, cannot make a genuinely autonomous decision between sleeping
out in the cold or taking refuge in a crowded shelter where she will have a roof
over her head, but is likely to be assaulted or robbed in the night. As the saying
goes, she is stuck between a rock and a hard place. The adage itself acknow-
ledges that this kind of decision is, in a very real sense, no decision at all. To be
forced into choosing any single option from a pool of only bad options is to have
one’s autonomy effectively denied. Notice that not much about the situation
changes when one is free to choose the only good option from a pool of
otherwise bad options. That option essentially becomes the only option. To
choose it is not exactly to make an autonomous decision. Just how many good
options must exist for the whole pool of options to contain a “sufficient number”
of them is unclear, but certain kinds of practical considerations can help to bring
an answer into focus.

On Schouten’s view, one such consideration is the fact that there are certain
valuable and in fact widely valued ways of life that people cannot enact because
they are not genuinely available options (Schouten 2019). She argues that if
away of life is valued widely enough or, perhaps, is simply a genuinely valuable
one, and is also widely foreclosed as an option, a person’s autonomy is thereby
thwarted or denied. That alone is bad from a democratic perspective given that
autonomy is essential to democracy, but when one considers the potential social
consequences of a widespread denial of autonomy, the threat to social stability
becomes clear (198-227). The upshot of Schouten’s argument is that govern-
ment interventions to promote the enactment of widely valued (and perhaps
genuinely valuable) ways of life are warranted on purely democratic, autonomy
promoting grounds, and that subsidization is one kind of intervention that might
be warranted (Schouten 2019, 170-227).

Notice that, according to this argument, substantive interests based on social
difference may be the proper locus of concern for policy workers. Schouten’s
(2019) argument is, after all, about the gendered division of labor. She defends
the claim that government action to promote gender egalitarianism in the home
is permissible on grounds that are neutral with respect to substantive values.
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Certain ways of life are systematically prohibitively costly for members of
different minority groups. And though not all valuable or widely valued ways
of life must be available at equal cost, they do have to be within reach to be
genuinely available options (Schouten 2019, 170-197). Seeing a way of life as
a live option depends on seeing it enacted by people like you, but when it
becomes apparent that a particularly valuable and widely valued way of life is
out of reach for a large contingent of the population, it threatens social harmony
which, in turn, constitutes a threat to social stability. Since all of these (social
stability, the ability to choose and to pursue one’s own conception of the good,
governmental support for and reinforcement of value pluralism in society, and
so forth) are primary democratic values, this kind of scenario ultimately licenses
certain social-equity-based pursuits — things like affirmative action policies,
which bring certain social forms into reach for members of groups for whom
they would otherwise be out of reach on autonomy promoting grounds, and
without the need for governance structures that objectionably undercut demo-
cratic values by directing policy workers to make decisions about what consti-
tutes an equitable solution at their own, unguided discretion. The difference is in
the level of governance at which it is appropriate to attend to social equity
concerns like access, opportunity, and equitable social outcomes.

Schouten offers an independent line of reasoning that supports our conclu-
sion that the appropriate level for deciding on legitimate aims and pursuits of
social equity in a democracy is the level of institutional design, not the level of
policy work, by grounding the warrant for governmental interventions on issues
of equity in political values (e.g., democratic values) as opposed to in the
substantive value sets of individual policy workers. The public supplies the
input as to what kinds of options ought to be available, and institutional
designers determine how to make that happen. Public-facing policy workers
ought to carry out their discretionary duties within the bounds that have been set
and according to the determinations that have been made in the proper, substan-
tive-value-neutral way.

The lynchpin for the democratic legitimacy of pursuits of social equity is
the democratic value of pluralism. Democracies value pluralism because they
value and respect a genuine diversity of values, opinions, and inputs, all of
which are necessary for genuine democratic rule. They could not genuinely
value and respect these things if they did not also genuinely value and respect
the diversity of persons, personal histories, and other background conditions
(socio-economic, cultural, racial, and so forth) that give rise to those values,
opinions, and inputs. People must be able to determine their own interests,
and those interests need to be taken into consideration in order for
a government to be genuinely democratic. Thus, it is in the government’s
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interest to preserve, perhaps even to promote, a diverse, autonomous demos.
Insofar as pursuits of social equity in public administration contribute to that
aim, they are democratically licensed, but since they are a part of public
policy, they must also be specified, circumscribed, and initiated by demo-
cratic mechanisms.

4.4 Representative Bureaucracy and the Problem of Levels

Recall that advocates of both passive and passive-to-active representation as
tools for enhancing social equity tend to assume that people of a particular
social identity group have higher stakes in the members of that identity
group’s outcomes than do nonmembers. It is therefore imperative to design
agencies such that they are largely composed of in-group identifiers and often,
according to some theorists, such that the selected representatives that make
up the organization are tasked with policymaking that affects in-group identi-
fiers (Fung 2003). This, they argue, frequently makes for better policy out-
comes for in-group identifiers than would any other governance structure
design. But even if it does make for better policy outcomes, it defies the
democratic value of deference to the collective will, which constitutes an
irresponsible execution of public policy work. As Lafont (2020) would
observe, it “shortcuts” democracy. The representatives making policy in
such agencies are not elected representatives, but appointed ones. They are
neither bound by nor accountable to the will of the electorate (of which they,
presumably, are just one part), and their independent choices are not necessarily
bound to improve outcomes.

Aiming for fidelitous representation through targeted policies like affirmative
action, by contrast, builds the relevant stakes into what it means for the agency
to function properly, all the while maintaining both accountability and defer-
ence to the collective will. Regardless of the demographic makeup of the
representative agency, the desired outcomes determined according to the col-
lective will constitute the policy goal, and if the desired outcomes are meant to
counteract systemic disadvantages associated with a particular social identity
group, the result should be comparably advantageous for that group. Does this
way of grounding group-differentiated policy goals proliferate the possibilities
for legitimate government interventions that promote substantively valuable
and contested ways of life? Yes, but so what? If such interventions are licensed
by the democratic values of the state and the polity the agency serves — as we
have argued they should be — it is possible to attend to the kinds of concerns
championed by advocates of social equity without engaging in irresponsible
policy work or violating the complementarity principle.
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Value-congruity distinguishes the actions of a fidelitous representative enact-
ing, or working together with other representatives to enact, a policy that
addresses such concerns at the policy level, within the parameters permitted
by law and democratic principles, from the actions of an administrator in the
Department of Motor Vehicles deciding to adjudicate between equally qualified
applicants for a job on the basis of membership in a given identity group. The
law and the principles of a representative democracy collectively circumscribe
which possible means to the desired ends count as legitimate and which do not.
When those constraints are ignored in the interest of achieving “good” out-
comes by any means necessary, the result is a kind of policy work that is
potentially corrosive to the system it aims to serve, rather than one that is
complementary to its values.

Social equity has been seen as one of the “pillars” of public administration
(Frederickson 1980). We contend that it can only be so inasmuch as it is built
into the governance structures in which policy work is done, and this means that
it must confront the problem of levels. When managers have the authority to
hire a diverse workforce, reasonable pluralism suggests they ought to do so. The
manner and extent to which that diverse workforce should improve outcomes
for previously underrepresented groups depends on the authority they have qua
policy workers to make such improvements, not on their own decisions about
the substance of those improvements. Active representation through policy
work must resolve the problem of levels by gaining the endorsement of repre-
sentatives. Bureaucrats seeking to achieve active representation must offer
proposals to both representatives and the people for governance structures and
administrative procedures that embody their understanding of social equity. If
they are adopted, these ideas can be legitimately revolutionary as they can bring
valuable ways of life into the grasp of more people, enhancing pluralism
through the fidelitous representation of elected representatives, who can judge
their connection to the wants of the people. However, it is crucial to recognize
that in a democracy, the people make the choices about options for the good life,
not the policy workers. Representatives must continue to represent with fidelity
when designing how to make all options possible, and they must face account-
ability for their choices about the means, not just the ends of policy work. An
illegitimate revolution occurs when policy workers take autonomy away from
the people, making and implementing the options themselves without the
constraints imposed by a requirement of fidelitous representation and violating
the rule of law requirement of responsible policy work. Should a representative
bureaucracy encourage this, it would seek to do something undemocratic, while
adhering to all the conditions of responsible action we have discussed will keep
that from happening.


https://doi.org/10.1017/9781009217613

https://doi.org/10.1017/9781009217613 Published online by Cambridge University Press

50

Public and Nonprofit Administration

5 The Consequences of Nonfidelitous Representation

HECTOR:

EISENHOWER:

HECTOR:

EISENHOWER:

HECTOR:

EISENHOWER:

1852 Stat. 986 (1938).

My President, don 't you think you're being a good bit too
Jformalistic about the demands of democracy? It seems as
though you don 't allow an agency like the CAB to ask the
public anything directly. We need advice from those we
serve to function effectively.

Seeking advice is absolutely fine. But taking advice isn't
representing in the sense of our democracy. Advice can
help you do your job, but we have the rule of law in this
country and advice doesn t justify an end run around the
Congress, Hector.

Sir, Section 306 of the Civil Aeronautics Act of 1938 allows
the CAB to “study the possibilities of the development of

»18 and

air commerce and of the aeronautical industry,
when we do that, we get advice from people in that very
industry as a matter of course. Suppose we were to check
with a group of citizens who live near the airports that we
would have to expand in any development plan. Wouldn t
that make the agency behave more democratically?

Well, what do you mean when you say you’d check with
them? If you mean get their advice about how much expan-
sion would impact their communities, then it is perfectly
appropriate. If you mean that they could veto the plans
because they don't like them, no, Hector, it’s not more
democratic.

Then suppose that they re not just people who live near
airports, but a random draw of everyone in the country.
Surely that group represents the public and can stop us
from going too far?

A random draw? Mox nix, Hector! That group is not the
people, and the members of Congress represent all of the
people. So do I, and when I engage in foreign affairs, where
the Congress and the courts give me latitude, I have to
think about all the people when I take action. The CAB
doesn t have the authority to let a randomly drawn group of
Americans make some of its decisions. That group can

advise, but it can 't decide.
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HECTOR: But, Mr. President, it’s a representative sample, and we
would be kidding ourselves if we thought that the Congress
does a perfect job of representing minority groups.

EISENHOWER: Do you think that representing people on some character-
istics you can easily account for, like their race or their
age, is the same thing as representing what they want?
Nothing requires that another man at the age of 70 wants
the same thing from his government as I do. Nothing at all,
Hector. The representation we who are elected have to do is
not an exercise in statistics, but an honest effort to under-
stand what the people would want our policies to be. If we
get it wrong, they’ll throw us out. And if we don t make that
honest effort, we shouldn t be in office at all.

HECTOR: Tunderstand, Mr. President, but that certainly does weaken
the authority the CAB has to do what Congress expects.

EISENHOWER:  Congress can expect the CAB to use the authority it has and
nothing more. You and your colleagues can 't give it to me or
to a group of business executives, or your random group of
citizens. Congress might be able to do some of that, but the
Congress and FDR had a lesson in the particulars of our
democracy when they tried that business route, didn t they?"’

HECTOR: 1 had thought of that as a rather formal constitutional
question rather than a democratic one until now.

EISENHOWER:  The Constitution contains the stuff of our democracy, and
we’'ve been learning what it all means over the last 170
years. But when you 're in this office, Hector, the people are
your focus, and the Constitution enables and limits what
you can do to help them govern themselves.

HECTOR: The CAB has more constraints, but it, too, is part of that
scheme of self-government.

EISENHOWER:  You called that scheme inefficient when we started this
conversation.

HECTOR: And you made it clear that it’s the scheme we have,
My President.

At this juncture, one might express the concern that this all sounds fine in
principle, but in practice, fidelitous representation is rare, and given its rarity, we
are sometimes justified in taking steps that are not necessarily authorized by the
public will to combat social ills through public policy work. What if

19 A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
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representing the people with fidelity requires that a representative downplay
a policy issue or even refrain from submitting it for public consent during
a political campaign? Though elected in a district where no one cares about
(or there is opposition to) enhancing workforce opportunities for immigrant
laborers, the representative hopes to be able to help people in another district,
where many immigrant laborers suffer, but where there is little chance of
electing someone who will advocate for more work opportunities.”” Can this
representative, in a sense, bypass the will of the voters in her constituency by
disproportionately weighting the interests of another representatives constitu-
ents over her own? The answer must take the form: Yes, so long as what one is
doing reinforces the values of the system in which one operates. One way to
ensure that it does so is to make use of a representative agency to help determine
the right way to execute the public policy the representative has in mind.

To be clear, our use of the term “representative agency” here indicates a type
of agency composed of members of the general public who will play some
official role in the creation or adoption of a particular public policy (Bertelli
2021, 110-111). They are one form of what Klijn and Skelcher (2007, 587) call
governance networks, which engage in “public policy-making and implemen-
tation through a web of relationships between government, business and civil
society actors.” Making use of this kind of agency might help an elected
representative execute her policy agenda in numerous ways. Two potential
models of representative agency, characterized below according to how each
employs a representative-based deliberative processes, offer fertile ground for
comparison. They show the difference between adhering to and failing to adhere
to the principle of complementarity when designing governance structures. The
difference lies in the nature and objectives of deliberation with and among the
involved citizens.

5.1 Cool v. Hot Deliberation in Representative Agency

Ansell (2011, 168) describes a system of “collaborative governance” in terms of
“fruitful conflict,” that is, “conflict that in some manner enhances or advances
knowledge, understanding, meaning, or capacity between different or opposing
perspectives and interests.” The examples that he marshals involve the creation
of temporary “public agencies” (representative agencies), which draw partici-
pants from local publics, and which facilitate a deliberative process between
parties with conflicting interests to arrive at a better understanding of the stakes
at issue in the circumstances. The goal is not necessarily consensus, nor is it to
hash out a winning and losing policy position. Rather, the goal is for the party

20 Our thanks to Meira Levinson for raising this line of questioning.
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entrusted by the public with the power to devise and to execute public policy on
a particular issue, be it a local representative or the manager of an independent
agency, to acquire more fine-grained information in order to better address the
issue.

Within his representative agencies, Ansell (2011) advocates for cool deliber-
ation, in which deliberators have strong opposing opinions, responsive debate
(designed to come to an agreement or an understanding rather than to win,
all-or-nothing), and low stakes: The outcomes of these representative (“public”)
agencies are evaluable decisions to be used as input for policy-making decisions
at the appropriate level. Klijn and Skelcher (2007, 588) see this as the sort of
model that emphasizes pluralism, consisting, as it does, of “horizontal inter-
dependencies through which actors steer the development of policy and its
implementation.” They contrast it with networks that are “centres of power
and privilege that give structural advantage to particular private interests”
because of their “strong managerial character . . ., their incorporation of stra-
tegically powerful actors, and the opacity of their formal rules and constitu-
tional position.” Readers may be tempted to think of these latter networks only
as “iron triangles” or agencies captured by interests (cf. Jordan 1981; Makkai
and Braithwaite 1991), but we think that they (ironically) resemble a form of
representative agency as well.

The power center conjured by Klijn and Skelcher might be created by a form of
representative agency that Fung (2003, 345-346) advocates in certain circum-
stances. He argues for a mini-public characterized by hot deliberation, in which
deliberators have strong opposing opinions, adversarial debate (designed to
convince rather than to compromise), and real stakes — the outcomes of these
representative agencies are to be enacted. They essentially produce policy. Fung
(2003; 2006) does not take this always to be the best form of deliberation, but he
does suggest that, often, it enhances democracy by offering a more representative,
deliberative policy-making process, and this by virtue of the fact that it actively
involves people from the community in the business of setting local policy.”’

It is important to recognize that Fung himself remains fairly neutral among
public participation schemes. His position with respect to the circumstances in
which various levels of public involvement in public policymaking might be
appropriate is nuanced (Fung 2003). It seems that his intention lies more in

2! For instance, Fung (2003) says, “[0]n one view, deliberation should be cold. Individuals with low
stakes in a discussion will be open-minded, begin without fixed positions, and dispassionate.
I tend to the opposite view; hot deliberations with participants who have much at stake make for
better deliberation. More participants will be drawn to hot deliberations and they will be more
sustainable over time. Participants will invest more of their psychic energy and resources into the
process and so make it more thorough and creative. The results of deliberation are more likely to
be forcefully supported and implemented” (345).
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providing a useful taxonomy of participatory structures, which are more and
less commonly used in attempts at more and less collaborative governance, than
in making substantive claims about the general desirability of one structure or
another (Fung 2006). If we had to describe his substantive position on the
matter, we think it is that different circumstances warrant different levels of
public involvement. Fung does, however, tend toward championing greater
levels of “empowered” public involvement, or cogovernance, especially in
circumstances in which “a democratic deficit manifests itself as a lack of state
accountability or when the minipublic is a component of a governance or
problem-solving scheme” (Fung 2003, 346). Careful as he is to attenuate his
enthusiasm for such schemes in circumstances where public involvement might
produce less than desirable results or constitute a detriment rather than an
enhancement to democratic processes, the practitioners following Fung’s lead
might not be so careful. And what he describes as cogovernance enjoys broad
support in public administration (e.g., Bryson et al. 2013; Nabatchi 2012).
Our contention is not that these kinds of governance structures are always
a bad idea, but rather that the complementarity principle can be useful to those
designing them. Specifically, it is instructive for figuring out when
a participatory structure is appropriate and how to design one that promotes
responsible policy work. Adherence to the complementarity principle guards
against representative agencies that are incompatible with representative dem-
ocracy, a result which occurs when each (the agency and the democracy in
which that agency operates) finds itself operating under a different set of
institutional rules (Klijn and Skelcher 2007, 590). Ansell’s coolly deliberating
advisors, with which we contrast Fung’s hotly deliberating policymakers, seems
to implicitly follow the complementarity principle, giving it a democratically
constrained quality that certain implementations of Fung’s model might lack.
Ansell’s collaborative governance model adheres to the complementarity
principle because it builds the core values of representative democracy into
the function of the representative agency. The board, in its advisory role, gives
the representative who formed it the information she needs to represent the
entire constituency with fidelity by initiating a process designed to draw out the
competing concerns and interests on a given public matter as expressed by
actual members of the relevant constituency. But, unlike Fung’s model of
cogovernance directed by engaged and empowered mini-publics, it does this
without granting actual policymaking power to the mini-public, thereby
(perhaps unwittingly) skirting responsibility or accountability for the policies
it makes. Ansell’s collaborative governance process does not bypass the col-
lective will; instead, it brings the collective will into greater relief, leaving the
representative entrusted with its execution in full control of the relevant
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policymaking. Note that this process gives the representative the information
she needs to determine what a socially equitable outcome looks like in
a particular domain, so that she can set up or direct the policy workers on the
ground to execute their functions accordingly.

The People’s Maps Commission®” organized by Governor Tony Evers of
Wisconsin is an example of cool deliberation in action. The commission met
with constituents all over the state, gathered information on demographics,
political affiliations, and all manner of other relevant considerations in an
attempt to draw up the most equitable, nonpartisan redistricting proposal pos-
sible. Upon completion of fact-finding and deliberations, they submitted to the
Governor’s office what they took to be their best proposals. The office then
examined these proposals and chose which one it would submit for approval to
the state legislature. This process incorporates the general public in a way that
satisfies Fung’s (2003; 2006) intuitions about more and less democratic or
representative processes in matters of local concern. The Commission also
appears to better democratize a process that can and often does result in
a serious lack of fairness when executed by people with partisan interests, but
it does this in a way that does not delegate powers away from elected officials.
The Governor takes the nonpartisan recommendations, decides which among
them to submit, and the legislature votes. Absent any evidence of partisan
motivations or manipulations on the part of the commission’s members or
those choosing among their proposals in the Governor’s office, the legislature
ought to approve the selected map (or at least one among them), since to do so
would be to represent the people of Wisconsin with fidelity.

Were it to follow a cogovernance model, the process would be quite different.
The People’s Maps Commission would simply deliberate and select the map,
present that decision to the Governor’s office, and in so doing, trigger the
relevant redistricting processes to bring the state’s districts into conformity
with the chosen map. Why might this seem preferable? Just look at what, in
fact, happened with this process in Wisconsin. The Governor’s office selected
the map it deemed appropriate from those submitted by the commission and the
map was not only rejected by the state legislature, but the Commission’s process
was challenged in the Wisconsin Supreme Court. The Governor was obliged to
submit instead the map with the least changes as the battle continued to work its
way through the courts, and it seems unlikely at this point that the People’s
Maps Commission will have been able to produce a fair, nonpartisan districting
map for the state. The better outcome, one might reasonably insist, is the one in
which the map’s fairness and accuracy is determined by the nonpartisan

22 https://govstatus.egov.com/peoplesmaps.
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commission selected to do the relevant research and map drawing, and that map
is imposed on the lawmakers in accordance with the democratic value that “the
people ought to choose their representatives, not the other way around” (The
People’s Maps Commission 2021).

Fung (2003, 345) tends toward hot deliberations with high stakes outcomes
like the political geography with which the People’s Maps Commission is
concerned. He argues that hot deliberation in these cases often results in better
outcomes for the people. We argue that those outcomes, even if they are “better”
than or preferable to others, are not necessarily more democratic, bypassing as
they do the collective will as expressed by the voters in electing the representa-
tives they did. The People’s Maps Commission case is especially interesting
because it represents something of a Catch 22. The representatives in question
were chosen based on the very maps that the People’s Maps Commission
suggests are unfairly stacked in favor of one party over others, which is unfair
because it is not representative — according to their data — of the partisan
breakdown of the state. This state of affairs makes Fung’s model look very
attractive indeed, but there must be a better way of alleviating the trouble with
these maps than simply putting it to the Commission to replace the existing
ones. Why? Because when processes make an end-run around the agreed-upon
channels for democratic decision-making, they defy or undermine certain
democratic values that the whole redistricting process is supposed to reinforce.

Both Ansell and Fung situate their projects within a system of representative
democracy. Because one policy proposal must defeat all others, because people
have registered differing opinions about which proposal should be chosen, and
because representatives are obligated to take pluralism seriously, the responsive
rather than the adversarial model of representation is that which reinforces the
political values of the system. In this case, those values are both pluralism and
public accountability.

Ansell’s responsive, collaborative governance model is designed to reinforce
the values of pluralism and the accountability of representatives to the people for
two reasons. It takes the voters’ will as a starting point for directing public policy,
and it uses the recommendations of a group of citizens as more fine-grained data
about how best to implement the will of the voters. It facilitates a recursive
process of policy goal refinement and explores different implementation options,
and all the while, the representative remains accountable to the voters. The model
accords with the conjecture that representative agencies can “‘engage a wider
range of actors in the policy process, connecting them in new ways, and thus ‘oil
the wheels’ of representative democracy as it struggles to govern in a complex
environment” (Klijn and Skelcher 2007, 594). This is essentially a version of
what Fung (2003, 341) calls a participatory advisory panel.
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Fung’s “empowered” version of representative agency threatens to under-
cut rather than enhance the value of pluralism by circumscribing a new,
narrower “people” —some subset of the voters whose popular will elected the
representative — to whom the representative then becomes accountable, thus
obviating the value of public accountability. It takes the voters’ will as
a starting point for directing public policy, then sets them aside, allowing
the policy implementation decisions to be made by a smaller group of
individuals who are selected from the population at large. The representa-
tive, on this model, is bound to execute what a mini-public decides, and since
the members of the representative agency are not elected, no one is account-
able for the outcomes of the policy to the voters. Essentially, the will of the
representative agency supplants the will of the broader constituency even if
it takes the will of the broader constituency under advisement. Importantly,
though, it need not.

According to the criteria specified in Section 2.1, responsible policy work
means that wherever possible, policy workers must reinforce the values of the
political system of which they are a part. Representative agency structures like
those championed by Fung and others in this camp do not necessitate this, and
this is because these structures fail to embed complementarity.”” They do not
take seriously one of the major positive obligations of responsible policy work
(the capability component), instead directing policy workers to engage in
actions that might well run counter to that obligation.

This further illuminates the values that undergird systems of representative
government. Responsiveness is necessary for the genuine preservation of
pluralism under a representative system. The adversarial model tends to
obviate pluralism as a value altogether. Consider the aggressive agendas of
straight opposition to the majority party over the past twenty-five years or so
in the US Congress. The adversarial stance gives lawmakers strong reasons to
decline to represent their constituencies with fidelity, rather, it gives them
positive reasons to represent only their own voters — that is, only those who
actually voted for them. More insidious still is the fact that once one side has
chosen the adversarial model, pluralism is lost. This is so because such an
adversarial model is an exercise in anti-democratic, factional people-making.
It undermines the democratic value of equal voice — having an equal oppor-
tunity to influence public policy.

23 To be sure, Fung (2003) advocates for empowered mini-publics almost exclusively in circum-
stances in which what we might call “the proper channels of government” have failed or become
corrupted. Perhaps, then, his position would more accurately be construed as an instance of non-
ideal theorizing than as an ideal form of deliberative democracy. In that case, we still take
advocacy of the mechanism to be a pessimistic, perhaps defeatist position.
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To insist that policies made by mini-publics (constituted of members of the
public and which are, in fact, a subset of the public) rather than by representa-
tives is to confuse subordinate values — things like transparency, efficiency, and
equity that are valuable insofar as they help to achieve higher, overarching
goals — for bedrock democratic values like equal voice, maximal public partici-
pation, collective decision-making, respect for reasonable disagreement, fide-
litous representation, and so forth. Proponents of this kind of model make an
inductive inference from the actual outcomes of specific initiatives to the
general desirability of the mechanisms that yielded those results. They use
inductive normative reasoning to infer a general claim from an existential
proposition: Socrates is a man; Socrates is bald; therefore, all men are bald.
What “works” or what produces desirable results in a given context does not
necessarily improve or enhance democracy — for that matter, what “works” may
not turn out to be very democratic at all. It is one thing to claim that deliberative
methods (in Fung’s [2003] case, using selectively chosen mini-publics in hot
deliberations to produce actual policy outcomes) yield better results; it is quite
another to claim that without adhering to complementarity they constitute an
improvement to or enhancement of the democratic process of policymaking.

5.2 What Makes for a Better Policy?

One final question raised by the foregoing discussion is this: Who decides
whether one policy is “better” than another? Pluralism — maintaining the ability
of the people to choose and to pursue different reasonable conceptions of the
good — is a core value of representative democracy. Because people living in
representative democratic political systems have, and are permitted to have,
different views regarding what is good or bad, right or wrong both generally and
for themselves, differing views about the desirability of public policies (either in
general or for someone or some group) are an inevitable consequence of the
sociopolitical landscape. Taking questions of public policy to the demos as
a whole respects pluralism by giving everyone the chance to weigh in on them.
Empowering selectively chosen mini-publics to set public policy does the
opposite. It makes it possible, for instance, for a select group with certain strong
interests to enact policies that run counter to other people’s strong interests, thus
eroding the value of pluralism. Perhaps it all seems well and good that some-
thing like that could happen so long as the decision goes in the way one would
like it to go, but that will not always be the case.”*

24 Within the lore of public administration, consider Thompson’s (1972, 621-622) critique of the
Minnowbrook conference: “How do you transfer power from those who have it to those who do
not? ... I believe in tolerance, in negotiation and compromise, in contract, in incremental policy
making. I do not understand why it has not occurred to the ‘New Public Administration’ group
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Making an end-run around established law-enforcement procedures and
standard public accountability measures in order to achieve what many
consider a “better” outcome is exactly what the recent Texas anti-abortion
law aimed to do (before Dobbs v. Jackson Women's Health Organization
overturned the precedent it was designed to evade).?” It aligned with certain
deeply held beliefs of a large number of Texans, and so constituted, in at least
one widespread opinion, a better outcome than having enacted a law that
comports with democratic values (like that of pluralism and basic autonomy)
and procedures (like the state’s enforcement of its own laws). Moreover, this
law purportedly democratized the enforcement of law by putting it in the
hands of the people. Is that a “better” outcome? And is it — by virtue of
putting public decision-making and public law enforcement power in the
hands of the people — in fact more democratic or democracy-enhancing? It
certainly is not if you consider pluralism to be a core democratic value. It is
an instance of minority rule. Designing governance structures that delegate
policymaking authority to selected subsets of the public undercuts or erodes
pluralism. That is, in failing to adhere to the complementarity principle by
designing governance structures with the express goal of reinforcing core
democratic values, the Texas anti-abortion law fails to promote or to facili-
tate responsible policy work. Adopting such governance structures when
they are likely to promote “good” outcomes according to your own sensibil-
ities opens the door to legitimizing all such governance structures, whether
they get “good” outcomes or not. Hence, our argument focuses on “good”
(that is, responsible) policy work rather than on outcomes simpliciter.
Whatever else one can say about the Texas anti-abortion law, it certainly
did not seem to encourage or facilitate responsible policy work.

The solution to the problem of roles and the problem of levels is, at least in
part, one and the same: adherence to the complementarity principle in
governance structure design. This is why Bertelli (2021, 197) and we
connect the criteria of responsibility to the complementarity principle.
Part of what determines a “good” or “better” outcome is the aggregate will
of the public, or how well the outcomes and the policies and procedures that
produce them adhere to the values of the representative democracy of which
they are a part.

that the governing instrument they wish to create might turn against them and their values and
promote a set of values of an entirely different kind.”

25 Senate Bill 8, 87th Leg., Reg. Sess. (Tex. 2021) (S.B. 8) (to be codified at Tex. Health & Safety Code
§§ 171.203(b), 171.204(a)). Dobbs v. Jackson Womens Health Organization, 597 US.
79 (2022) held that “The Constitution does not prohibit the citizens of each State from regulating
or prohibiting abortion.”
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6 How Does the Complementarity Principle Function?

EISENHOWER:

HECTOR:
EISENHOWER:

HECTOR:

EISENHOWER:
HECTOR:

EISENHOWER:
HECTOR:

EISENHOWER:

HECTOR:

Does that mean that you’ve changed your mind about
leaving the CAB?

No, sir, I'm afraid it doesn 1.

My powers of persuasion don't seem to be what they once
were!

That s not what keeps me from staying. I now worry that the
CAB isn t terribly democratic in its processes. I don't want
to play a role in derogating democracy.

Really, Hector?

The CAB is too independent of you and the Congress. When
1 arrived, I thought that the answer was to make the CAB
more dependent on executive authority.

To make me a king, I recall.

Not exactly, but certainly to give you more control over
the agenda of the CAB. I now realize that for that control
to be democratically exercised, efficiency must be sacri-
ficed, and if that happens, the need for centralizing the
control of civil aviation policy in your office becomes less
acute.

I agree, and not only because it takes something off my
plate.

The most important thing I now see, Mr. President, is that the
CAB is placing too much emphasis on the messages carried
by a few, loud voices — of the passenger airlines and the cities
with airports and the manufacturers of airplanes — and it isn t
thinking about everyone who is impacted by its policies.
I cant fix that from within because I can't do the job by
abstaining from it while occupying a seat on the board. It’s
the structure of our enabling act encourages the problem. To
carry out the statute, I must participate in a process that is
less pluralistic than our government needs it to be. Congress
plainly gave me no alternative.”®

26 The U.S. Supreme Court wrote in Arlington v. FCC, 569 U. S. 290, 296 (2013), that “Congress
knows to speak in plain terms when it wishes to circumscribe, and in capacious terms when it
wishes to enlarge, agency discretion.” The CAB’s enabling act states that the “promotion of
adequate, economical, and efficient service by air carriers at reasonable charges, without unjust
discriminations, undue preferences or advantages, or unfair or destructive competitive practices”
serves the public interest, 52 Stat. 980 (1938).
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That is a very principled act, Hector, but are you sure you
can't do something from your seat on the board?”’
Suppose that I were an artillery officer and that there was
a coup d’etat being waged against you.

Not the happiest hypothetical I have ever been given by
a lawyer!

I apologize, Mr. President, but bear with me. Suppose it
were my job to drive a tank, and that I had been directed by
my superior officer, who was with the plot to oust you, to
drive that tank right up to the Executive Office Building
and point it at the Indian Treaty Room with the intent of
deterring you from making a statement on television that
might galvanize opposition to the coup.

Go on.

As I see it, I have only one course of action available to me.
To preserve democracy, I must stop the tank, get out, and
leave my commission behind. I cannot recreate the hier-
archy of authority of the Army from my seat in the tank, nor
can I preserve the values of our democracy by remaining
there.

So, youre getting out of the tank?

And I will write an article explaining to Congress how it
can draft better legislation to regulate civil aviation.
You're a man of integrity, Hector.

I'm a responsible administrator, Mr. President.

The final premise in the argument for the indispensability of the complemen-

tarity principle is that the complementarity principle directs institutional design-

ers to keep the relevant political values and their reinforcement in mind. The

purpose of this section is to explain how it does this.

The complementarity principle functions in two ways. First, it positively

guides governance structure design in a way that ensures responsible policy

work by directing designers to embed value reinforcement mechanisms into

rules, procedures and organizational characteristics. Second, it counteracts the

7 Reflecting on cases where the U.S. Supreme Court rejected claims of administrative discretion
from which the majority in West Virginia v. EPA, 597 U. S. _ (2022) a “major questions
doctrine,” Justice Kagan wrote: “First, an agency was operating far outside its traditional lane, so
that it had no viable claim of expertise or experience. And second, the action, if allowed, would
have conflicted with, or even wreaked havoc on, Congress’s broader design. In short, the
assertion of delegated power was a misfit for both the agency and the statutory scheme” West
Virginia v. EP4, 597 U.S. _ (2022) at 13 (Kagan, J., dissenting).
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potential for irresponsible policy work in governance mechanisms that were not
expressly designed with value-congruity in mind by forestalling the kinds of
errors that tend to result from the use of normative inductive reasoning as
outlined in Sections 2.3 and 2.4. That is, it provides a general principle that
can be consulted by rank-and-file policy workers whenever novel normative
discretionary situations arise.

On Bertelli’s (2021) view, the central normative issue of public administra-
tion is responsibility.”® His position rests on a forward-looking view of repre-
sentation as a mechanism for overcoming factionalism by acting according to
the expressed desires of one’s constituents (179), a view which we have fleshed
out and called fidelitous representation.

To be responsible, policy workers must use their discretion to serve public
aims. These aims are expressed and articulated formally through the mech-
anisms of representative government — elections, representation, legislation,
oversight, the rule of law. To be responsible, policy workers must use the
capabilities they have — and those they can get — as well as their judgments
and informal actions to serve public aims as effectively as possible within the
limits of the law. (Bertelli 2021, 175)

The complementarity principle guides the design of governance structures such
that they facilitate or encourage responsible policy work in accordance with this
forward-looking view of representation by embedding an ethos of value
reinforcement into public administration. Specifically, the values to be
reinforced are those of the political system within which the agency or the
individual policy worker performs a specified function. At its most general level
of description, the complementarity principle says: Governance values ought to
complement political values (Bertelli 2021, 197).

Where this principle is followed, governance structures are intentionally
designed to serve their governments rather than their own internal aims, the
aims of any particular officeholder within their governments, or any foreign
influence. To illustrate this point, Bertelli (2021, 189—196) uses the example of
an executive who hopes to suppress voter turnout by enacting a voter identifi-
cation law. He works through a number of scenarios as to how the law might be
carried out by policy workers in administrative agencies that differ in their
governance structures. Since the values of representative government are those

28 Compare responsibility defined as Bertelli (2021, 170) does below with the view of Rothstein
and Teorell (2008) that “democracy in the form of political equality on the input side must be
complemented with impartiality on the output side of the political system, that is, in the exercise
of public authority” where impartiality means, “When implementing laws and policies, govern-
ment officials shall not take into consideration anything about the citizen/case that is not
beforehand stipulated in the policy or the law.” Impartiality in their view is more like
a Dworkinian rule, but responsibility is a broader a normative principle.
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to be reinforced by responsible policy work, and since representative govern-
ments value universal suffrage, the policy workers, when acting responsibly,
coordinate their efforts at their (legally circumscribed) discretion to ensure that
every eligible voter has access to the requisite voter identification. In so doing,
they implicitly abide by the complementarity principle. Bertelli also gestures in
the case of each kind of agency at what irresponsible policy work might look
like in such a scenario. Doing so draws out the importance of designing
governance structures in accordance with the complementarity principle.

Absent an explicit, guiding design principle, public administration sys-
tems and individual public administrators may or may not demonstrate
value-congruity in their day-to-day operations. Where they do, it is by
accident. Recall the distinction between representative agencies that incorp-
orate cool or hot deliberation. Both models complement the democratic
value of collaborative self-governance, but only the cool deliberation ver-
sion maintains accountability on the part of elected officials by designing the
agency with deference to the collective will — as expressed by the democratic
mechanism of the vote — and fidelitous representation. The hot deliberation
mechanism at best sidesteps and at worst undercuts these (and other) values
by relying on what Lafont (2020) describes as a “shortcut” through the
democratic process. As we argued in Section 5, this model sets aside the
voters and effectively replaces them with a mini-public whose shrunk-down,
demographically (or less) representative will supplants the expressed will of
the broader constituency. Whether we describe it as merely sidestepping or
effectively undercutting the democratic values of universal participation,
equal voice, collective will, and fidelitous representation, hot deliberation
used widely threatens to weaken these fundamental values of representative
government.

Ansell’s (2011) version of the same kind of agency, however, does not have the
same deleterious effects. He champions the model of representative agency he does
perhaps because of an implicit belief in something like the complementarity
principle. Our contention is that a certain uniformity of value-congruity across all
levels and systems of governance is perhaps achievable by making the comple-
mentarity principle explicit as a standard normative guideline for designing gov-
ernance structures, the result of which is a public administration workforce that
administers democracy. Embedding value-congruity into what it means for a public
agency to function properly both encourages and facilitates responsible policy
work according to the characterization we developed, articulated, and defended in
Sections 2 and 3. Where this express guidance is lacking, institutional designers
might well be wasting their time and energy sketching out undesirable governance
structures — that is, governance structures that, however unintentionally, permit or
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encourage irresponsible policy work. In the case of representative democracies,
such policy work fails to administer democracy each and every day.

To be sure, many methods intended to identify the values that ought to guide
public administration ultimately shortcut core democratic values of the state.
Consider Moore’s (2014) contention that policy workers “should earn their keep
by creating public value.” He describes two types of public values. The first
denotes values as public because they “focus on the welfare and just treatment
of others,” society could promote them or not (468). The second are public by
virtue of being “articulated and embraced by a polity working through the (more
or less satisfactory) processes of democratic deliberation to guide the use of the
collectively owned assets of the democratic state” (468). Both definitions
capture contestable values, and values of the second type are democratically
generated articulations of what the people value, but they are not themselves
democratic values. Suppose a state’s institutions are majoritarian. If Moore’s
public value determined what democracies value, or what democratic values
are, then building the public administration from contestable social values
would allow for (shifting) majority views to say what democracy is and is
not, and what it does and does not value. Moore supplies no corrective should
values like equality be undermined as majority-endorsed outcomes accrue
“public value” on his ledger. In recognizing the core values of democracy as
the normative basis on which the public administration ought to be built,
adherence to the complementarity principle safeguards against possibilities
like the ones Moore leaves open.

The second way that the complementarity principle functions is to provide
active guidance to street-level policy workers who routinely encounter situ-
ations that require normative judgment calls to be made at their professional
discretion. Rather than adhering to an all-or-nothing doctrine regarding the
permissibility of the use of unfettered normative discretion, policy workers
can weigh possible courses of action against the backdrop of the political values
of the system in which they operate and make informed determinations about
how best to proceed. Decisions made on these informed grounds are, import-
antly, more likely to be consistent with one’s own prior and subsequent profes-
sional judgment calls, as well as those made by others in similar positions, than
they would be if everyone was obliged to make such calls according to their
personal values (or barred from making such calls at all).

Notice how its two-fold function allows the complementarity principle to
bridge a certain gap between ideal and nonideal theorizing.?’ It constitutes an

2% Rawls (2001) distinguished between ideal theory and nonideal theorizing on the basis of
compliance with the principles of justice, or on the basis of whether or not a society is
a perfectly just one. Nonideal theorizing concerns principles for action under conditions of
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instance of ideal theory insofar as it provides a standard at which to aim when
designing governance structures. At the same time, though, it constitutes an
instance of nonideal theorizing because it provides guidance that is applicable at
the moment of decision-making so that policy workers can strive toward the
ideal even in the nonideal circumstances in which they find themselves. It gives
real public administrators a way to make authorized normative judgments in
their daily professional lives. By contrast, Zacka (2017, 48—65) argues that
certain facts about the personal moral lives of street-level bureaucrats coupled
with the fact that they must make normative discretionary judgments in their
professional capacities renders the “rational systems perspective” or “compli-
ance model” of public administration unfeasible; the complementarity principle
offers guidance to address those legitimate feasibility concerns.”® We agree that
street-level bureaucrats have to use normative discretion. The complementarity
principle we propose offers a way to specify the relevant values according to
which professional normative judgments should be made and directs institu-
tional designers to build the reinforcement of those values into governance
structures so that these kinds of decisions will be less ambiguous (because they
are not unguided) from the moment they arise.

merely “partial compliance” where certain injustices do and will continue to prevail while ideal
theory assumes “strict compliance,” guaranteeing a fully just society in which people universally
comply with the principles of justice.

Zacka (2017, 247) says that “no normative theory of the state would be complete that did not
attend to the process of policy implementation in some detail and to the agents responsible for it”
and that “[w]e need a more thorough political theory of implementation.” His study is intended to
contribute to that project by showing that the rational systems perspective of public administra-
tion is inadequate, given certain facts about how policy implementation actually works. Worth
noting here is that Zacka places his project squarely in the realm of non-ideal theorizing. He
specifies at the end of the first chapter that his conclusions are reached holding fixed the way
bureaucracies operate today, including the assumption that where normative discretion is
employed, decisions are made in accordance with one’s personal values and the assumption
(which he, we think rightly, contests) that normative discretion at the street-level is undesirable.
The complementarity principle offers an ideal for guiding normative discretion that runs counter
to the first assumption and thus in part answers one of his major feasibility concerns about the
compliance model that we have argued is basically correct. He says that “[i]n the absence of the
goal specificity promised by the rational systems perspective, street-level bureaucrats have no
choice but to set their own ends, within the scope of reasonable construals” (63, emphasis added).
The “goal specificity” in question is supposedly promised by a hierarchical control model which
is meant to obviate normative discretion at lower levels of administrative systems. Attending to
value-congruity is, in a sense, an alternative to the hierarchical control model he has in mind. It
obviates the need for street-level bureaucrats to set their own ends by providing them with an
applicable set of values and the reasons why that set of values ought to supersede their own in
their professional discretionary decision-making processes. An empirical question that remains
open is whether adherence to the complementarity principle in governance structure design
would actually lead street-level bureaucrats to reinforce political values rather than making
decisions according to their own values in practice. This (among others) is a question Bertelli
intends to investigate in a large-scale project (details are available at https://repgov.eu).
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7 Conclusion

If we have successfully argued our case in each of the previous sections of this
essay, the conclusion of the argument for complementarity follows. Those who
design governance structures ought to adhere to the complementarity principle.
Our fictional dialogue between President Eisenhower and Louis Hector illus-
trates the consequences of not doing that in terms of administrative behavior.

In support of the first premise, that responsible policy work requires workers
to reinforce the political values of the system in which they operate, we have
given a justification for adopting Bertelli’s (2021) substantive view of respon-
sible policy work. On this view, responsible policy work has an individual duty,
a rule of law, and a capability component that work together to guide action. In
the process, we identified and explicated a set of core democratic values, and
showed how these connect with conditions of responsibility for both represen-
tatives and everyday policy workers in representative democracies. While this
was a lot of conceptual ground to cover, going to the trouble enabled us both to
clarify several aspects of our project and to contribute to scholarship about
public administration, public policy and politics by supplying a concrete set of
concepts that might be of use going forward.

The second premise states that since responsible policy work requires workers
to reinforce the political values of the system in which they operate, governance
structures ought to be designed with the relevant political values and their
reinforcement in mind. To support it, we have articulated a general view of the
values of representative democracy, defended the claim that regime changes and
other major political shifts must not be executed by policy workers acting in their
capacities as policy workers, and argued for the preferability of fidelitous repre-
sentation over pursuits of social equity at the unguided discretion of policy
workers. We have shown that unguided pursuits of social equity by policy
workers are not necessarily desirable, and that they are not strictly necessary
for achieving equitable outcomes so long as the representative democratic value
of fidelitous representation is respected, and so long as deference to this and other
democratic values is embedded in systems of public administration.

In support of the third premise, we have reiterated what the complementarity
principle is and how it serves as a normative guide to good governance structure
design and good (responsible) policy work. To illustrate its function, we
contrasted two similar governance structures, one which does and one which
does not adhere to the principle, and we have argued that making the principle
explicit would better enable governance structure designers to create the kinds
of agencies that, through their daily operations, administer democracy. We have
argued that complementarity acts as a bridge between the very nonideal


https://doi.org/10.1017/9781009217613

https://doi.org/10.1017/9781009217613 Published online by Cambridge University Press

Public Administration and Democracy 67

circumstances in which we find ourselves and the democratic ideals toward
which we aspire, and that it does this without relying on shortcuts that threaten
to weaken the core values of representative democracy.

In theory, adherence to the complementarity principle in governance struc-
ture design should contribute to the betterment of democracies insofar as it aims
them toward better realizing their own fundamental ideals. More generally,
when governance structures reinforce the values of the political systems of
which they are a part (that is, any political system), when their functions are
executed responsibly, the systems are optimized and their stability and sover-
eignty are safeguarded. This, we contend, is preferable for those living out their
daily lives under any kind of regime to a system in which instability reigns.
While democratic systems very well may be preferable to those which fail to
respect basic human rights or support human flourishing, these injustices are
only exacerbated by irresponsible policy work on the part of policy workers
within such regimes, who are supposed to be working on behalf of those
regimes. Perhaps this means that responsible regime change ought to take
place outside of the official operations of government, as our fictional
Hector’s hypothetical about the coup d’etat — or the real choice facing Soviet
officers outside the “Russian White House” in August 1991 — exemplifies.
Likewise, policy workers in authoritarian systems would not act responsibly
if they became agents of regime change on behalf of foreign governments. We
think that actions like these misconstrue the problems of roles and levels that we
have discussed, and they allow the choices of policy workers to supplant
democratic political action. We are inclined to at least tentatively endorse this
conclusion in the absence of any argument to the contrary. What remains to be
seen is whether empirical research that considers the characteristics of democracy
rather than policy outcomes supports it.
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