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Judging the Best Interests of the Child: Judges’
Accounts of the Tender Years Doctrine

Julie E. Artis

With dramatic changes in family life over the last several decades, child cus-
tody law has shifted from a maternal preference to a more egalitarian stand-
ard, the best interests of the child. Despite this change in the law, scholars have
debated whether gender continues to play a role in the resolution of custody
disputes. Drawing on feminist legal scholarship and sociolegal research on
judges, I assess the current debates over gender and custody by examining the
accounts of judges who frequently adjudicate custody cases. I conduct in-
depth, face-to-face interviews with twenty-five trial court judges in Indiana
and investigate judges’ accounts about whether they continue to use the ten-
der years doctrine in custody disputes, even though the custody statute is
explicitly gender-neutral. Then, I assess several competing explanations of
the variation across judges’ accounts, including the judges’ gender role atti-
tudes, gender, age, and political party affiliation. In exploratory analyses, I
also examine the contested custody rulings of a subset of nine judges to assess
whether judges’ accounts are congruent with their actual custody decisions. I
discuss the implications of these findings in light of feminist legal scholarship
as well as empirical research on child custody adjudication.

No issue is more subject to personal bias than a decision about
which parent is “better.” Should children be placed with an “open,
empathetic” father or with a “stern but value-supporting” moth-
er? The decision may hinge on the judge’s memory of his or her
own parents or on his or her distrust of an expert whose eyes are
averted once too often. It is unlikely that the decision will be the
kind of individualized justice that the system purports to deliver.
(Justice Neely, West Virginia Supreme Court of Appeals, in David
M. v. Margaret M. [1989])
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Over the past few decades, the legal system has been the site of
sweeping changes that purport to make men and women equal in
the eyes of the law (Gelb & Palley 1987). Such changes are evident
in federal and state laws regulating access to higher education,
credit discrimination, and parental leave. In the arena of child
custody law, state legislatures have adopted a seemingly gender-
neutral standard, the “best interests of the child.” This new standard
has replaced gender-specific laws that granted custody, particularly
of young children, to the mother.

Scholars, lawyers, and activists, however, have questioned
whether the legislation of this gender-neutral standard is actually
interpreted in a gender-neutral manner. They claim that the in-
terpretation of the best interests rule atfords a systematic advantage
to one gender, although they disagree over whether mothers or
fathers are favored. Some scholars and advocacy groups, such as
fathers’ rights groups, assert that a maternal preference permeates
the courts. They maintain that mothers are awarded custody more
often and report that judges often consider mothers more central
to the well-being of children than fathers (Leving 1997; Pearson &
Ring 1983). Other scholars, some coming from a feminist frame-
work, contend that the gender-neutral best interests standard has
been detrimental to women. They stress that women have lost
bargaining power in divorce cases, pointing to families in which
fathers have threatened to take away custody so that mothers will
accept lower alimony and property awards (Chesler 1987; Fineman
1995; Polikoff 1983). These scholars claim that fathers are more
often awarded custody. This debate over who is wronged in cus-
tody adjudication is highly politicized, with advocacy groups and
commentators drawing on limited data about custody awards and
interpreting these data in different ways (Chambers 1984).

This politicized debate can be informed by an empirical ex-
amination of how judges interpret the current gender-neutral
custody law. Given the current gender-neutral “best interests”
standard, most judges may consciously avoid favoring mothers or
fathers in custody disputes. However, some judges may continue to
favor mothers, especially when they adjudicate a custody case in-
volving an infant or young child. Until the late 1960s, courts au-
tomatically awarded mothers custody based on the “tender years
doctrine”—the notion that mothers have superior, “natural” nur-
turing abilities and a biological connection to their infants (Mason
1994). Despite current gender-neutral custody laws, the idea that
mothers are biologically connected to young children and infants
(by breast-feeding, for example) may remain entrenched among
some portion of the judiciary.

To assess judges’ views of the custody adjudication process,
I conducted in-depth interviews with judges, who related their
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experiences making child custody decisions, their views of parent-
ing and divorce, and their assessment of current and past child
custody policy. Drawing on these interviews, I examine judges’
views of the tender years doctrine. Then, I assess several factors
that might explain variation across judges’ views of the tender
years doctrine. Furthermore, in supplementary analyses of a sub-
sample of nine judges, I also examine patterns of actual custody
awards, with particular attention to cases involving children of
tender years (children ages 6 and younger). By examining judges’
views of the tender years doctrine, I evaluate whether judges evoke
notions of gender difference or gender equality when they discuss
contested custody disputes.

As I will discuss, I find that some judges focus on notions of
traditional gender differences in their accounts of custody deci-
sionmaking, despite current gender-neutral custody policies. More
than half of the judges expressed support for the tender years
doctrine at some point during the interview. These views of the
tender years doctrine can be explained, in large part, by the gen-
der of the judge; female judges are less likely to support the tender
years doctrine than male judges. Finally, when comparing judges’
views of the tender years doctrine to their decisions in custody
disputes, I find that judges’ accounts are generally consistent with
the rulings they make.

Examining Judges’ Accounts to Uncover the “Law in Action”

A central goal of sociolegal scholarship over the last century has
been to uncover judicial activities and examine how judges draw on
the written law—both statutes and previous case law—when they
make decisions. Activities of legal decision makers, including judg-
es, lawyers, and law enforcement officials, are distinct from the
written law they interpret. This distinction is often referred to as
the difference between the “law in action” and the “law on the
books” (Ewick, Kagan, & Sarat 1999; Holmes 1897; Pound 1910;
Silbey & Sarat 1987). In order to uncover the law in action, many
scholars have focused on studying patterns in judges’ actual deci-
sions, but I argue that it is also important to examine judges’ views
of their decisionmaking activities.

Research on judges has utilized a wide range of approaches to
study the law in action. The bulk of these studies analyze patterns
in judges’ actual decisions. For example, scholars have studied ap-
pellate court decisions to understand the process of legal change
and the influence of individual and institutional factors on judicial
voting (Brace & Hall 2001; Brudney 2001; Haire, Lindquist, &
Hartley 1999; Phillips & Grattet 2000; Wahlbeck 1998). Other
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investigators have examined judges’ sentencing decisions to
explore whether and how judges are constrained by statutory
sentencing guidelines (Dixon 1995; Peterson & Hagan 1984;
Steffensmeier & Demuth 2000; Ulmer 1997; Ulmer & Kramer
1996). In contrast to studying judges’ actual decisions, some re-
searchers have employed surveys, in-court observations, and in-
terviews to learn about judges’ opinions of legal reform (Bazemore
& Feder 1997; Padavic & Orcutt 1997; Riger et al. 1995; Stamps &
Kunen 1996; Stamps, Kunen, & Rock-Faucheux 1997), judges’
day-to-day activities in court (Conley & O’Barr 1990; Eisenstein &
Jacob 1977; Girdner 1986; Ulmer 1994) or judges’ political
orientations and attitudes (Gaylin 1974; Gibson 1978a, 1978b,
1981). A handful of studies have combined interviews with judges
and other court personnel with an in-depth analysis of court
records (Eisenstein, Flemming, & Nardulli 1988; Eisenstein &
Jacob 1977; Flemming, Nardulli, & Eisenstein 1992; Nardulli,
Eisenstein, & Flemming 1988).

Studying judges’ views of legal issues and interpretations of
their own decisionmaking behavior, especially in the lower courts,
can provide important insights into the law in action. Although
appellate court judges write long documents that reveal their legal
reasoning, very often, rulings written by trial court judges do not
disclose the process by which they arrived at a particular decision.
Instead, these documents can be devoid of details and obscure the
judicial reasoning behind the final decision. So to study sentencing
guidelines, for example, Daly (1987, 1989) does not examine
judges’ actual decisions. Instead, she conducts in-depth interviews
with lower court judges to discern how they interpret different
kinds of criminal cases. Daly reports that judges’ views of offenders
are a function of offenders’ gender and familial status, and that
judges’ paternalistic views of mothers may explain a pattern crim-
inologists have long been puzzled by: female offenders are sen-
tenced less harshly than male offenders. Daly’s work encourages us
to focus on judges’ interpretations of their activities.

The study of judges’ views of their decisionmaking behavior
demonstrates what scholars can gain by studying judges’ accounts of
their decisionmaking behavior.! Classic sociological studies of ac-
counts have focused on the examination of justifications or excuses
to explain deviant or unexpected behaviors (Mills 1940; Scott &
Lyman 1968). More recently, scholars have broadened our under-
standing of accounts to include “ways in which people organize

! A related concept is that of the narrative. A narrative is generally defined as the
telling of a story—the verbal detailing of past events in temporal order (Ewick & Silbey
1995). Here I use the concept of accounts rather than the concept of narrative because I do
not focus on analyzing the story-like aspects of my interviews with judges. Instead, I
explore their viewpoints in response to questions about particular child custody policies.
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views of themselves, of others, and of their social world” (Orbuch
1997:455).

Research using accounts has been more common in sociolegal
research than in mainstream social science (Ewick & Silbey 1995;
Orbuch 1997). Law and society scholars have used narratives to
understand courtroom proceedings (Conley & O’Barr 1990; Ewick
& Silbey 1995; Sarat 1993) and to examine folk knowledge of death
penalty cases (Steiner, Bowers, & Sarat 1999). Other scholars have
examined narratives created during interactions between lawyers
and litigants (Sarat & Felstiner 1995). Less common are studies that
examine accounts given by judges in an interview context, although
scholars who interview judges have offered a unique glimpse into
their motivations, belief systems, and reasoning (Daly 1987; Flem-
ming, Nardulli, & Eisenstein 1992; Gaylin 1974; Ulmer 1994;
Wheeler, Mann, & Sarat 1988). Because judges wield enormous
power in directing courtroom proceedings and in delivering final
rulings, it is essential to explore judges’ views about their decision-
making process. Furthermore, lower court judges’ influence ex-
tends far beyond their own courtroom by impacting how cases are
bargained and settled outside of court (Mnookin & Kornhauser
1979). In this article, I use interviews to explore judges’ accounts of
their behavior in court, especially their views of contested custody
cases that involve a child of tender years. When judges say they
support the tender years doctrine, even though it is contrary to
current gender-neutral “best interests of the child” standard, how
do they justify their endorsement (Scott & Lyman 1968)?

While the primary focus of this article is on judges’ accounts, I
also analyze a subset of nine judges’ custody decisions in a some-
what rudimentary fashion. If we combine information about judges’
views and their decisions, we can evaluate whether there is con-
gruence in the accounts they offer and the rulings they make. Of
course, judges’ accounts of their custody deliberations will derive
from their recollection of their rulings, and both the accounts and
the rulings are related to their ideologies, beliefs, and goals (Weick
1995). So on the one hand, we might expect a high level of con-
gruence between judge’s accounts and their actual decisions. How-
ever, on the other hand, the mechanisms through which ideology
influences judges’ views versus their day-to-day decisions may be
different from one another. The process of judicial decisionmaking
involves day-to-day interactions with litigants, court personnel, and
attorneys. This process is quite different from an interview, when
the judge stops, reflects, and attempts to make sense of this past
decisionmaking behavior. Therefore, it is also possible that judges’
accounts are not congruent with their rulings. In exploratory anal-
yses, I examine nine judges’ accounts and rulings side by side to
discern whether judges’ accounts reflect their actual behavior.
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Sociolegal Scholarship on Child Custody Law and
Adjudication

Judges’ views about the tender years doctrine are necessarily
framed in the context of the prevailing child custody doctrine.
Although the current “best interests of the child” standard has
been the subject of much debate, its adoption marks the first time
in U.S. history that child custody laws have been free of gender-
based factors. Until the late 1960s, the tender years doctrine
was the custody law in most states (Mason 1994). This doctrine
emphasized mothers’ biological superiority as a parent especially
during infancy, resulting in a legal preference for mothers (see,
e.g., Krieger v. Krieger 1938). Currently, all states have replaced the
tender years doctrine with a gender-neutral best interests of the
child doctrine, under which there is no presumption for either
the mother or the father (see, e.g., Pusey v. Pusey 1986).

Several states have adopted guidelines to help guide judicial
decisions about what is in a child’s best interests. Many states’ def-
initions closely resemble the guidelines proposed in the Uniform
Marriage and Divorce Act (Girdner 1986), although the particulars
of the guidelines vary from state to state.? These criteria commonly
include such factors as the relationship between the child and each
parent; the child’s adjustment to home, school, and community;
the mental and physical health of those living in the custodial
home; the wishes of the parents; and the wishes of the child (Artis
1999). Child custody guidelines are not as restrictive as other types
of laws, such as criminal sentencing guidelines, because many stat-
utes include a “catch-all” factor that allows judges to focus on “all
relevant factors” (Ind. Code Ann. §31-17-2-8, 1997). Given this
catch-all factor, and the nonspecific nature of the criteria, the best

2 The Indiana statute is quite typical of child custody statutes in other states:

The court shall determine custody and enter a custody order in accordance with the best
interests of the child. In determining the best interests of the child, there is no pre-
sumption favoring either parent. The court shall consider all relevant factors, including
the following:
(1) The age and sex of the child.
(2) The wishes of the child’s parent or parents.
(3) The wishes of the child, with more consideration given to the child’s wishes if the child
is at least fourteen (14) years of age.
(4) The interaction and interrelationship of the child with:

(A) the child’s parent or parents;

(B) the child’s sibling; and

(C) any other person who may significantly affect the child’s best interests.
(5) The child’s adjustment to the child’s:

(A) home;

(B) school; and

(C) community.
(6) The mental and physical health of all individuals involved.
(7) Evidence of a pattern of domestic violence by either parent (Ind. Code Ann. §31-17-2-
8, 1997).
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interests rule continues to be ambiguous and open to interpreta-
tion; this ambiguity has been widely criticized in legal scholarship
(Chambers 1984; Charlow 1987; Elster 1987; Glendon 1986;
Goldstein, Freud, & Solnit 1979; Mnookin 1975).

Despite these problems with current child custody law, most
commentators support the gender-neutral nature of the law and
the emphasis on the child’s best interests (Ellis 1994; Goldstein,
Freud, & Solnit 1979; Glendon 1986; Schneider 1991). To battle
the problems with ambiguity, one scholar proposes that appellate
courts should closely monitor trial courts’ discretionary cases to
ensure that the law is being applied in a coherent and predictable
way (Glendon 1986). Some go further to argue that trial courts
should be required to make extensive findings of fact in regard to
every factor used to determine custody (Ellis 1994; Schneider
1991). Other scholars propose replacing the current guidelines
with a more predictable and clear standard, such as a primary
caretaker presumption (Chambers 1984; Glendon 1986) or a pre-
sumption for joint custody (Bartlett 1988). And, in a recent report,
the American Law Institute (2002) recommends that custody be
awarded in proportion to the amount of caretaking time each
parent spent with the child prior to the divorce. Even these pro-
posed presumptions, though, would maintain the gender-neutrality
of the law (at least at the doctrinal level) and are argued to be in the
best interests of children.

Some scholars, however, have argued vociferously against cur-
rent gender-neutral family policy, most notably Fineman (1991,
1995), who enumerates the problems with the best interests of the
child doctrine and explores the historical shifts that led to this law.
Specifically, she argues that, while the attainment of equal legal
status for women during the last several decades has benefited
women in several arenas, including the labor market and education,
the shift to gender-neutral laws in the arena of family law has been
extremely detrimental for women and children. Gender-blind laws
may extend to women equality of opportunity, but they do not
guarantee equality of outcome. Because the family remains a
gendered institution, with women shouldering much of the re-
sponsibility for care of children, a gender-blind law that does not
take this contribution into account decreases women’s bargaining
power inside and outside of court. Citing evidence that fathers re-
ceive custody in half of contested custody cases decided by judges,
Fineman argues that women have been disadvantaged by the cur-
rent best interests of the child standard. Furthermore, Fineman is
extremely skeptical of the benefits of joint custody. Mothers in joint
custody arrangements must continue to share decisionmaking pow-
er with fathers and are subject to state intervention if they wish to
move away from their current state of residence with their children.
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Allin all, Fineman provides a comprehensive critique of the gender-
neutral custody law and warns against drawing on the “egalitarian
family myth” when instituting family law reform (1995:228).

Much of the sociolegal scholarship on custody, including Fine-
man’s, analyzes custody at the doctrinal level; however, a handful of
studies on custody adjudication has examined judges’ views and
opinions of their decisionmaking activities. Some social scientists
and legal scholars have attempted to understand factors that are
important in custody disputes by surveying judges about the fac-
tors they consider when adjudicating a child custody case. How-
ever, the extent to which judges say they consider the gender of the
parent in their deliberations over custody cases continues to be
unclear. According to some mail surveys and interviews with judges,
the sex of the parent is ranked as one of the least important factors
in custody decisions (Ackerman & Steffen 2001; Reidy, Silver, &
Carlson 1989; Wallace & Koerner 2003). However, other mail sur-
veys have concluded that judges espouse the tender years doctrine
or a maternal preference when both parents are considered com-
petent (Lowery 1981; Felner et al. 1985; Stamps 2002; Stamps,
Kunen, & Rock-Faucheux 1997).

Other scholars have examined patterns in judges’ custody rul-
ings (Bahr et al. 1994; Chesler 1987; Maccoby and Mnookin 1992;
Pearson, Munson, & Thoennes 1982; Santilli & Roberts 1990; We-
itzman 1985). Some of these studies are regularly cited as evidence
that mothers and fathers are equally likely to be awarded custo-
dy—or even that fathers have an advantage in contested cases
(Chesler 1987; Maccoby & Mnookin 1992; Weitzman 1985). By
contrast, other studies suggest that mothers are more often award-
ed custody by judges (Bahr et al. 1994; Pearson, Munson, &
Thoennes 1982; Santilli & Roberts 1990). This line of scholarship,
therefore, provides conflicting reports as to whether a maternal
preference persists in the courts. One problem with studying cus-
tody rulings is that there is no guarantee that the judges provide
their actual reasoning in the written decision; they may simply
write the decision to reflect statutory criteria and to protect them-
selves on appeal, as I discuss later. Given these problems in stud-
ying the rulings alone, one strategy may be to examine both judges’
accounts about custody adjudication and their actual decisions.

Only two studies to date have combined interviews with judges
with an examination of their custody decisions and, like the studies
discussed above, the conclusions are equivocal. Pearson and Ring
(1983) conducted face-to-face interviews with seventeen judges in
the metropolitan area of Denver and analyzed their actual custody
decisions. They find that mother-only custody is the most common
award in contested custody cases that judges decide. To explore this
pattern more closely, they use their interviews with judges to explain
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this finding; most judges, especially older judges, express a belief
in the tender years doctrine as a factor in custody decisions. By
contrast, using an ethnographic approach, Girdner (1986) finds that
custody adjudication has moved away from a gender-based ideology
focusing on mothers’ inherent, biological ability to care for children
and has instead been replaced by an individual-based ideology.

I contribute to this line of research by conducting face-to-face,
in-depth interviews with judges and by collecting judges’ actual
decisions in a subset of jurisdictions. This approach allows me to
question judges extensively about all aspects of custody disputes
and to examine judges’ views about parenting, divorce, and the
tender years doctrine. I focus primarily on how judges view the
tender years doctrine—do they still continue to believe that young
children belong with mothers? Then, in supplementary analyses, I
compare these views to judges’ rulings in order to discern how
judges’ accounts are consistent (or inconsistent) with their actual
custody awards.

Explaining Judges’ Views of the Tender Years Doctrine

Assuming that there is variation across judges’ views about the
tender years doctrine, it is important to identify potential explanations
for this variation. Several factors may help explain differences among
judges’ views of the tender years doctrine, including the judges’ gen-
der role attitudes, gender, age, and political party affiliation.

Gender Role Attitudes

Research on the courts shows that judges’ personal beliefs and
ideological orientations affect their decisionmaking behavior (Baum
1997). However, much of this research has focused on the U.S.
Supreme Court or on appellate courts, where attitudes are typically
defined as “policy preferences” or the judges’ liberal/conservative
orientation. Here, I focus more narrowly on gender role attitudes,
examining whether judges’ reported gender role attitudes affect
their views of the tender years doctrine. I expected that judges with
more traditional ideas about gender roles would be more likely to
say they continue to use the tender years doctrine when compared
to judges with more liberal ideas about gender roles.

Gender of Judge

Unfortunately, none of the studies on judges and custody ex-
amines the influence of the gender of the judge. These studies do
not include female judges (Lowery 1981; Felner et al. 1985), do not
specify the gender composition of judges in the sample (Pearson &
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Ring 1983; Stamps, Kunen, & Lawyer 1996), or do not differentiate
between female and male judges in their analyses (Reidy, Silver, &
Carlson 1989). Although women have made great gains in the legal
profession (30% of all attorneys are women), they are underrep-
resented in the judiciary (Rhode 2001). As a result, perhaps no one
has attempted to examine female judges and how they may handle
custody cases in ways that are distinct from those of male judges.
Research comparing male and female judges in other areas of
law has been equivocal; most studies report similarities between male
and female judges with a few differences (Palmer 2001). Daly’s
(1989) research on court personnel, including judges, primarily finds
similarities in how male and female court personnel view defendants.
Kritzer and Uhlman (1977) find no differences in the sentencing
behavior of male and female judges, although analyses of the same
data by Gruhl, Spohn, and Welch (1981) conclude that female judges
are harsher on female defendants. Steffensmeier and Herbert’s
(1999) study of criminal court sentencing suggests that the organ-
izational position of the judge within the court system may be more
influential than demographic characteristics such as gender. Accord-
ing to research on federal appeals courts, male and female judges
make similar decisions in obscenity cases but make dissimilar deci-
sions in cases about discrimination and search and seizure (Davis,
Songer, & Haire 1993). Studies of state supreme court rulings sug-
gest that female justices support more liberal positions than their
male counterparts (Allen & Wall 1987; Songer & Crews-Meyer 2000).
Some scholars have advocated the appointment or election of
more women to the bench, arguing that a more diverse judiciary
would result in more gender-neutral and equitable decisions (Martin
1990). Furthermore, because female judges are part of a male-
dominated profession, they may explicitly adhere to egalitarian
ideals about gender roles. In regard to child custody, female judges
may promote ideals of gender equality by denouncing the use of
the tender years doctrine. Alternatively, female judges, because of
identification or political motivations, may frequently give favor-
able outcomes to women. In other words, female judges may be
mothers themselves and, as a result of this experience, may be
sympathetic to mothers who come before them in court. There-
fore, female judges may favor mothers when adjudicating custody
cases. Because of sample size, my analysis is exploratory, but I hope
to begin to delineate how male and female judges may be both
similar and different in their views of the tender years doctrine.

Age/Cohort

Research supports the notion that the age of the judge influ-
ences judicial decisions (Eisenberg & Johnson 1991; Myers 1988;
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Ulmer 1973). As mentioned earlier, Pearson and Ring (1983) find
that older judges are more likely to favor a maternal preference or
same-sex parenting than younger judges, suggesting that judicial
attitudes are a function of age. However, this pattern may also be
consistent with a cohort effect. As the older cohort of judges age
and retire and are replaced by younger judges who are less tra-
ditional in regard to gender roles, the judiciary as a whole may
espouse less traditional ideas about gender and family. While I
cannot speak to the age/cohort distinction in this article, I expected
older judges to be more supportive of the tender years doctrine
than younger judges.

Political Party

A large body of research on the judiciary links political party
affiliation to judicial decisions (Pinello 1999). For the most part,
these studies conclude that Republican judges have more conserv-
ative voting records than Democratic judges. This pattern has been
observed across different levels of the judiciary, including the U.S.
Supreme Court (Tate & Handberg 1991), the U.S. Court of Ap-
peals (Songer & Davis 1990; Songer, Sheehan, & Haire 2000),
federal district courts (Rowland & Carp 1996), and state supreme
courts (Hall & Brace 1992; Nagel 1961). Research on political party
and judicial decisionmaking in state trial courts is less common
(Pinello 1999), although some studies of trial courts have examined
the relationship between political party and criminal sentencing
(Gibson 1978b; Levin 1977).

During the 1990s, the Republican Party espoused a conserv-
ative political platform that embraced “family values” and the re-
turn to a more traditional family form (Stacey 1994). Because the
Republican Party is affiliated with more traditional ideas about
parenting and family, I expected that Republican judges would be
more likely to espouse gender-specific decisionmaking rules. Al-
ternatively, political party affiliation may not be important—neither
the Republican nor the Democratic Party has political platforms
regarding custody, suggesting that it may not be a divisive topic.

In this study, I examine current custody law in action by anal-
yzing extensive in-depth interviews with judges. I focus on the
following questions: (1) Do judges discuss gender difference or
gender equality when they are questioned about the tender years
doctrine? and (2) Do certain demographic and background char-
acteristics of judges explain the variation in judges’ views of the
tender years doctrine? In auxiliary analyses, I also examine the
contested custody decisions of a subset of nine judges to assess to
what extent judges’ views of the tender years doctrine are con-
gruent with their patterns of awards.
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Data and Methods

Data

I conducted twenty-five face-to-face interviews with judges
during summer 1998. The sample was randomly chosen from the
population of all 252 circuit and superior court judges in Indiana
who hear child custody cases. I over-sampled female judges be-
cause they comprise only 14% of judges in lower Indiana courts. In
Indiana, judges are elected in partisan elections at the county level
and with some exceptions have general jurisdiction (e.g., they hear
both civil and criminal cases). More populated counties have mag-
istrates or commissioners who are appointed by a particular judge
to hear certain types of cases. My sample includes two magistrates
who are responsible for domestic relations cases only. I initially
contacted judges by sending them a letter explaining the purpose
of the study. Soon after, I telephoned the judge or a member of his/
her staff and scheduled a time to interview the judge. All interviews
were taped and then transcribed.®> My response rate, almost 90%,
is very high—only three judges declined an interview with me.
One major advantage of face-to-face interviews may be the high
response rate.

The face-to-face interviews generated rich and detailed ac-
counts of judicial decisionmaking and allowed me to delve into the
complex issues judges face. Most of my interviews lasted between
one and two hours. This in-depth interview format, combined with
the protection of confidentiality, offered judges an opportunity
to speak candidly about custody issues.* One indication of this is
that judges frequently used phrases indicating that they would
not share these opinions in public. For example, one judge said,
“Although I couldn’t say it on a public platform without being
pilloried, I believe that the mother has the stronger natural nurtu-
ring instinct” [1-29, male]. Another judge confessed, “I don’t mean
to be sexist here ... I believe, other things equal, that at that kind
of age ... the mother is a better caregiver” [1-26, male]. It is im-
portant to note, however, that judges’ discussions may incorporate
notions of gender difference less than their actual deliberations,
given a current legal, political, and social environment that em-
phasizes gender equality.

® Two judges refused to be audiotaped. I took notes about their responses and par-
aphrase them when reporting results. Following all interview quotes herein, a citation
indicates the judge’s identification number and gender.

* However, even after being offered confidentiality, two judges requested that they
not be audiotaped. Both judges expressed concerns about the press. One judge said he had
been misquoted in the press and that he would be more comfortable expressing his opin-
ions if he was not audiotaped.
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Since this article focuses on gender in judges’ accounts of cus-
tody decisionmaking, it is important to acknowledge that my gen-
der may have affected the respondents’ comments (Williams 1993).
For example, male judges may not have felt comfortable discussing
the gendered components of custody disputes with a female inter-
viewer. In addition, younger male judges and female judges may
not have fully and openly discussed their views of gender and the
tender years doctrine with me because they wished to be legally
“correct.” But in certain situations my gender may have helped.
For example, several older male judges treated me in what might
be interpreted as a fatherly manner. At the beginning of my first
interview, I was explaining my study and my interests, and the
judge leaned toward me and said, “I’ll tell you the way it works”
[1-23, male]. This fatherly attitude may indicate that some judges
felt at ease discussing these issues with me.

My sample of judges is drawn from one state, Indiana. In part,
the selection of Indiana was made for pragmatic reasons, because 1
could easily travel to interview judges. Indiana was also appropriate as
a study site because its custody statute is quite similar to custody laws
in other states. It is possible to conduct a rough comparison of the
judges in my sample to judges in other studies. As a check, I admin-
istered a series of closed-ended questions about custody similar to
those in a study of California judges (Reidy, Silver, & Carlson 1989).
In this study, California judges are asked to rate the relative impor-
tance of a variety of factors in deciding child custody cases. Judges’
ratings on this instrument for my study are nearly identical to the
ratings of judges in California (analyses available upon request). While
not definitive, these analyses increase our confidence that respond-
ents in Indiana are not dissimilar to judges in at least one other state.

Interview Instrument

The interview instrument included a combination of open-
ended questions and forced-choice questionnaires. The interview
began with preliminary information about the judges’ court and
general information about the volume of domestic relations cases
they hear. I also asked judges a series of open-ended questions
designed to elicit their views about child custody law and their
experiences with child custody cases. While these questions cov-
ered a wide array of topics, such as joint custody, expert witnesses,
and the use of social science evidence in courts, the questions rel-
evant to this study concerned the child custody statute and the
tender years doctrine. (See Appendix for segments of the interview
guide that are relevant to this article.)

To examine how judges evaluate a variety of custody disputes, I
also presented judges with four hypothetical custody cases. In this
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article, I analyze one of these hypothetical cases.’ This case involves
custody of an infant girl whose parents both work:

A couple is divorcing. They have one child, an infant girl who is
ten months old. The mother is not breast-feeding the infant any
longer. Both parents work full-time jobs. When the parents are at
work, the baby is in a child care center near their home.

I designed this hypothetical case to learn how judges evaluate a
situation involving a child of tender years, with a mother who had
recently ceased breast-feeding.

In addition to the open-ended questions, the interviews in-
cluded a section of forced-choice questions, adopted from those
frequently used in mail surveys. The first forced-choice question-
naire was an inventory of items related to gender role attitudes,
adopted from the National Survey of Families and Households
(Bumpass & Sweet 1997). The second forced-choice section asked
judges to rate the relative importance of a variety of factors in child
custody cases (Keilin & Bloom 1986; Reidy, Silver, & Carlson 1989).

I also asked judges about their professional and personal lives.
In addition to gathering demographic information, I inquired
about their career as a lawyer and judge, whether they have any
children, their current marital status, and whether they have ever
been divorced. Just over one quarter of the judges are female
(28%). All but one of the judges I interviewed are white (96%).
Most of them are currently married (80%) and have children
(92%), although a sizable minority have been divorced (36%). The
majority of judges (76%) were born in Indiana. Their average age
is around fifty, and their average tenure as a judge is just over
eleven years. More than half of the judges are members of the
Republican Party (62%).

Custody Rulings

In addition to the interviews, I examined the custody rulings
for a subsample of nine judges. These rulings (N = 121) were con-
tested to a final hearing during the three years prior to my inter-
views, from 1995 to 1997.° For some analyses, I differentiate
between cases that involved at least one child of “tender years,”

® The other three hypothetical cases are situations that do not involve children of
tender years and thus are not analyzed here. They include cases involving teens who have
excessive behavioral problems, parents who work an extended number of hours, and
parents who are mentally ill and have alcohol abuse problems.

% The vast majority of custody cases are filed and settled outside of court. So, judges
only make decisions when the parents and attorneys cannot come to an agreement. How-
ever, as mentioned earlier, it is crucial to understand judges’ decisions in contested cases
because the decisions made in court influence the bargaining and agreements reached
outside of court.
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defined as a child age six years or younger (N = 55), and those that
involved children age seven years or older (N = 36). The remain-
ing thirty cases did not provide information about the children’s
ages. The restriction to a subsample of nine judges was a function
in part of data availability (i.e., although court files are technically
public record, several counties had stored all domestic relations
rulings between 1995 and 1997 because of space constraints or
courthouse construction projects). Admittedly, this is a small sam-
ple of judges, and, in turn, a small sample of rulings, but this
analysis does provide a glimpse into whether or not judges’ views
correspond with their decisions.

Analytical Approach

I analyze the data in three stages. First, I describe the variation
in judges’ views about the tender years doctrine by analyzing re-
sponses to open-ended questions and the hypothetical case about
the tender years doctrine. Specifically, I describe the various
themes that judges used to support their accounts about custody
decisionmaking. I also examine judges’ views of the child custody
statute and how they use it during their deliberations. Second, 1
assess several different competing explanations of the variation in
judges’ views about the tender years doctrine. Here, I draw on
information about judges’ gender, age, tenure as a judge, gender
role attitudes, political party affiliation, and marital history to dis-
cern patterns underlying judges’ varying views of the tender years
doctrine. As mentioned earlier, I also compare the accounts of a
subset of nine judges to their actual custody decisions involving a
child of tender years.

Results

Judges’ Views of the Tender Years Doctrine

To what extent did judges offer accounts in support of the
tender years doctrine? When asked directly about the tender years
doctrine, ten judges expressed some level of support for the au-
tomatic award of infants to mothers. However, when asked to con-
sider the hypothetical case involving an infant, four additional
judges—judges who earlier responded that they do not use the
tender years doctrine—invoked the tender years doctrine. Thus,
more than half of the judges supported the idea of the tender years
doctrine at some point during my interview with them. Below, I
discuss the themes that emerged when judges expressed whether
they supported or rejected the use of the tender years doctrine.
I also discuss the responses of four judges who articulated
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mixed views about the tender years doctrine over the course of the
interview.

Themes of Support for the Tender Years Doctrine

Judges expressed a wide variety of themes to explain their
support of the tender years doctrine, including mothers’ biological
bond with infants, the use of the tender years doctrine as a tie-
breaker, and negative depictions of mothers. Below, I discuss and
give examples of each of these themes.

Mothers’ “Natural” Ability to Nurture

By far, the most commonly invoked reason for supporting the
tender years doctrine was that mothers posses a “natural” instinct and
ability to nurture. One judge offered this disclaimer: “I don’t mean to
be sexist here . .. I believe, other things equal, that at that kind of age
... the mother is a better caregiver” [1-26, male]. Some judges explic-
itly noted that males lack the instinct to be the primary nurturer and
caretaker of young children. According to one judge, most men “don’t
have the ... instinct for raising children that most women do ... men
seem to be more lacking in some of the nurturing areas” [1-32, male].

Indeed, some male judges based their views about motherhood
and fatherhood on their own experiences. For example, one judge
asserted:

... the mother has the stronger natural nurturing instinct. Period,
I mean, give me a break. I'm a loving father, I love my kids too
much, if that’s possible . .. but I still believe that, as far as making
them into a whole human being, that their mother gave them
something that I couldn’t give them. I can protect them, I can
give them food, I'm real good at that, shelter from a storm, hold
them when they’re hurt. But when they’re hurt, they’re going to
go to their mom, if they have a choice [1-29, male].

Here, male and female roles are strictly delineated: mothers are the
caregivers, the nurturers, and fathers are the providers and protectors.

According to some judges, a father’s lack of nurturing ability
might be related to the bond created between mother and child
during breast-feeding:

. if they’re breast-feeding then definitely. Yeah, the female,
particularly in infancy is more of the nurturer, that’s just the way
it is and um, although there are many fathers who are good
fathers and can take care of the child, generally speaking, the
more nurturing parent is who the young, very young child
should be with and usually that’s the woman [1-12, male].

When asked to evaluate the hypothetical case, many judges again
invoked biological reasoning and stated that they would place the
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infant with the mother. Notably, these judges assumed that because
the mother has breast-fed (even though she is no longer doing so),
she has the stronger bond with the child:

Well, I feel my preference for mothers kicking in, just because I
think mothers play such a role in the early lives of children... . I
guess my view is that even as much as I tried to be involved or was
involved . . . it somewhat paled to the relationship involved in mother
and child in that early period of a couple of years [1-32, male].

The assumption that a mother who has breast-fed is more con-
nected to the child, even though she is no longer breast-feeding, is
consistent with biological views of gender difference.

Overall, these accounts reflect the still widely held belief that
men and women have fundamentally different aptitudes for infant
care and nurturing. So even though the child custody law is gen-
der-neutral, some judges maintain a firm belief in biologically
driven gender differences in parenting abilities and openly admit
that this belief may aftect their decisions.

The Tender Years Doctrine as a Tiebreaker

One judge, after expressing support for the tender years doc-
trine, indicated that it would be improper for him to begin with a
presumption for the mother:

Usually after you've listened to everything logic takes you to the
mother but it would be dangerous, I think, and improper to be
taught to start with that precept or to allow that precept to exist.
You can allow the knowledge to exist but you don’t use it until it’s
the only thing left that you can use [1-26, male].

This judge, along with another judge who supported the idea of the
tender years doctrine, explicitly stated their support for the use of
this doctrine only if used as a tiebreaker. “So, if I've got both parents
are competent, and neither one is saying anything bad about the
other one, then normally the wife would get the child” [1-20, male].
In some sense, these judges are justifying their endorsement of
the tender years doctrine by explaining how they restrict its use. This
account may also be a strategy for appearing to be more consistent
with the custody statute. Although the Indiana statute does not spec-
ify a criterion to be used as a tiebreaker, in the event that the judge
exhausts the statutory guidelines, he or she is empowered by the
statute to consider “all relevant factors.” At this point, these judges
might use the tender years doctrine to make their final decision.

“High Negatives”

Several judges, when asked about the tender years doctrine,
initially expressed support but then gave examples of when it
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would be inappropriate to use. In particular, these judges focused
on what might be “wrong” with the mother. When asked about the
tender years doctrine, one judge remarked, “... a woman working
as a topless dancer and with a crack-cocaine habit I doubt would
not do too damned great on the tender years doctrine, you know”
[1-23, male].

And in response to the hypothetical case, one judge suggested
that only a “high negative” could influence him to rule for the
father in this case. This judge indicated that he has a preference for
the mom, “assuming she’s not nuts” [1-26, male]. Another judge
stated, “In this situation, I can’t think of anything except a very
high negative that would keep the child from being with the
mother. But, say for instance, the mother worked in a strip bar and
the husband has some kind of a regular job, then that may make a
difference” [1-12, male]. (Note that this is a different judge than the
one who mentioned strip bars earlier.)

This focus on the negative aspects of mothers may derive from
the very nature of contested cases. Several judges remarked that
contested cases tend to involve the “best of the best” fathers or
mothers who are “messed up” in some way. Their reasoning rests
on the belief that many judges continue to favor mothers for cus-
tody. As a result, lawyers encourage fathers to settle a dispute
rather than endure a fruitless battle in the courts. The exception to
this pattern occurs when the father is extraordinarily involved with
the child or when there is evidence that the mother is negligent in
some way. One judge observed,

Generally, a lot of custody is decided on the old preconceived
notion which has existed for a long time that women probably
would be the custodial parent in divorce cases. And usually
they’re not contested unless the father really has something sub-
stantial to contest custody. If it’s a 50-50 situation probably they
will agree to the mother having custody. But, so [fathers] usually
have a good case, or else you're not gonna see it [1-30, male].

So cases with a “faulty” father—or even an “ordinary” father—do
not typically come before the court, but rather settle before they
are contested.

Themes of Opposition to the Tender Years Doctrine

A sizable minority of judges did not express any support dur-
ing the interview for the tender years doctrine. The primary
themes they employed center around the denial of a biological
bond between mother and child, the importance of identifying
which parent is the primary caretaker, and the assertion that
fathers are able to care for infants and children.
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Denial of a Biological Bond

By far, the most commonly mentioned argument against the
tender years doctrine was that there is no merit to the idea that
mothers and children have an innate or biologically driven bond.
One judge, when responding to the hypothetical case, remarked
that he specifically avoids the use of the tender years doctrine: “I
try to be conscious of it, and I try to be skeptical in the sense that
just because it’s an infant, just because it’s a girl, just because [of]
the breast-feeding experience, it ought not necessarily follow that
the baby girl is with the mother” [1-16, male]. These judges ar-
ticulate a view about gender that contrasts with the biological ac-
count offered by the judges described earlier. Instead of offering
justifications based on biological differences between men and
women, they claim that it is not natural, essential, or inevitable that
breast-feeding creates a biological bond between mother and child
that continues when the breast-feeding has stopped. In doing so,
they allow for the possibility that fathers can nurture and care for
an infant. What is important to these judges is not gender, but who
has been caring for the child.

Identifying the Primary Caretaker

Many judges said that instead of using the tender years doc-
trine, they try to discern which parent is the most nurturing, which
parent has the strongest bond, which parent is more emotionally
connected to the child, or which parent spends the most time with
the child. Interestingly, several of these judges explained that
mothers are usually the primary caretaker. However, they noted that
they do not assume the mother has the strongest bond with the child.
For example, one judge explained, “I think it’s more important
who the primary caretaker is, not so much men and women, al-
though most of the time, that’s what happens, women end up tak-
ing care of smaller children more so, but it doesn’t always happen
that way. Some men end up being the house spouses” [1-8, male].

These judges offer an explanation about why so many of their
actual decisions may favor mothers, even though they denied using
gender as a criterion in their deliberations. They argued that a fair
application of the gender-neutral rule will result, most of the time, in
the mother receiving custody (this observation is similar to Fineman’s
[1995] point that family remains a very gendered institution, despite
changes in gender relations and the law). So judges may apply the
rule in a gender-neutral way, but because mothers are so often the
caretakers of small children, they receive custody more often.

In response to the hypothetical case, judges explicitly avoided
the assumption that the mother is automatically the primary care-
taker. These judges focus on discerning who the primary caretaker
is, or who has the strongest bond. While they remarked that the
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mother’s breast-feeding might indicate that she is the primary care-
taker or the most bonded parent, they do not assume that because
the mother has breast-fed that she is the primary caretaker. One
judge explained, “Here, [breast-feeding] is no longer an issue. I
know it sounds real simplistic, I guess, but this doesn’t really give
me a lot of information about in those 10 months, who’s been the
one that’s been the primary caretaker ... and the general bonding
...7 [1-27, female]. Several judges said they would approach this
case by attempting to decide who the primary caretaker is:

You’re going to want to know who’s been the primary caregiver,
which I can’t tell from that [hypothetical case]. And I'll tell you
anymore, I don’t know if you're getting this from other judges,
but anymore a lot of the fathers are the primary caregivers at

home for whatever reason. .. . That's what I say, I’ve just never
been in favor of the presumption one way or the other [1-3,
male].

Fathers Are Able to Care for Infants

A discussion about identifying the primary caretaker was often
followed by a discussion about how fathers are capable of being the
primary nurturers for children. Their comments imply that there
is a stereotype or common assumption that fathers are not able to
care for young children:

In most situations ... mothers are the primary caretakers par-
ticularly of infant children but not always. And there [is] certainly
nothing biologically, you know, except if a child is nursing. Once
you get past that point where that’s not the issue, there’s no
reason why a father can’t bond and provide primary caregiving
duties to an infant just like a mother can [1-28, female].

This judge explicitly rejects a physiological view of gender, unless
the mother is breast-feeding.

Furthermore, some judges suggested that the use of the tender
years doctrine is unfair to fathers. One judge remarked, “I think
it’s unfair to fathers. It’s sort of giving a mixed message. It’s saying
to fathers: ‘You really need to be involved and you need to do
things to get involved’ and then when they do, it’s not enough to
make them an equal in the eyes of the law ...” [1-38, female].

The judges quoted here focus on issues of equality and fairness.
They embrace the idea that men and women do not necessarily
occupy unique parental roles and, as a result, should be treated
equally in custody disputes. Their comments reject views of gender
difference—especially difference based on biology—and empha-
size the similarities between mothers and fathers.
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Simultaneously Accepting and Rejecting the Tender Years Doctrine

The distinction between judges who support and oppose the
tender years doctrine is at times not clear-cut. Four judges reject
and accept components of the tender years doctrine at the same
time. For example, one judge initially offered that either parent can
be a good custodial parent, and that she makes no judgment on the
basis of gender. However, at a later point in the interview she cited
scientific studies about the bond between infants and mothers:

There’s an awful lot of literature out there that says it’s extremely
important for a mother to be with her child the first year. Part of
that literature is based on breast-feeding, part of that, that nec-
essary bond, so that if the mother is not breast-feeding, and the
child’s just born, that takes away that, that lean towards the
mother, so we’re back to the base. There’s an awful lot of feeling
that a mother by instinct knows some of things more than a male.
I'm not so sure that I agree with that all the time, because I've
seen an awful lot of nurturing males ... [1-24, female].

This judge relies heavily on research regarding the natural bond
that forms between mothers and infants.” Similarly, other judges
began by stating that there is no clear presumption for the mother.
However, when questioned later about infants, they said they be-
lieve that women are naturally more nurturing than men. One
judge initially asserted, “I really try to [decide] on a case by case
basis, I don’t have any really preconceived notions in a custody
case as to what would be best until I hear it” [1-30, male]. Later in
the interview, however, he argued,

There are differences between men and women, and the roles we
play in raising children. I think generally mothers are the ones
that tend to be the more cuddly, loving, caressing, kissing, part
which is very, very important to a child’s upbringing. And that’s
probably a lot more true when they’re infants, than maybe when
they’re a little older. But then the fathers appropriately have to
teach risk-taking and a little more independence and freedom
and that appropriately comes on a little later, you know, when the
child can, can handle those kinds of things emotionally and
physically [1-30, male].

This judge’s comments suggest a division of appropriate tasks for
mothers and fathers. Fathers do have a role in rearing children
but it is a role based in masculine stereotypes (e.g., “risk-taking”

7 Social science research seems to have little direct influence on trial court judges; my
interviews indicate that social science plays a very limited role in trial court judges’ de-
cisions about child custody. Judges remarked that they do not read social science research
on a regular basis, although they do have some exposure through judicial conferences and
expert witnesses.
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and “independence”) that he sees as especially important when
children are older.

Taken together, the responses of all of the judges to the open-
ended questions and the hypothetical case indicate great complex-
ity in accounts about the appropriate custodial parent for infants.
Clearly, some judges stated that they rely on the tender years doc-
trine even though Indiana law explicitly forbids it. Their comments
draw heavily on biological views of gender difference. By contrast,
many judges asserted that they do not espouse the idea of the
tender years doctrine and endorse ideas of gender equality. In
their explanations, they argued that, if necessary, men can perform
nurturing behaviors. These judges also frequently mentioned a
concern that parents be treated fairly and equitably. Finally, four
judges both rejected and endorsed the tender years doctrine at
different points during the interview.

Views of the Child Custody Statute

The extent of support for the tender years doctrine, as described
above, was greater than I initially expected. What drives this open
expression of support for the tender years doctrine? Some clues may
be found in judges’ discussions about the custody statute. Upon
questioning about the Indiana statute, judges nearly unanimously
agreed that the statute is not restrictive at all. This response dem-
onstrates the latitude that judges generally enjoy in the family law
arena and perhaps the fact that the Indiana statute extends judges
the discretion to consider whatever factors they deem important.

However, I was surprised that a handful of judges appeared to
be unfamiliar with the statute. In fact, more than one judge was
reviewing the Indiana custody statute when I arrived to interview
them, presumably to prepare for the interview. And when I asked
one judge about the statute, he replied, “To be honest, it’s been a
while since I've looked at that statute” [1-26, male].

Why this lack of familiarity? Judges may be unfamiliar with the
statute because it establishes criteria that judges do not find helpful.
One judge discussed the drawbacks with codification and rules in
the area of family law. He said,

I think the average family law statute is bureaucratic legal lies,
mumbo-jumbo. Good people are doing the best they can to take
an unbelievably complex human circumstance and quantify it. It’s
not quantifiable. Sometimes I find the statute helps—have I
checked this or that? But what you need as a [judge] is heart. . . .
And you can’t write that in the statute [1-29, male].

This judge turns to his own sense of right and wrong, rather than
the custody statute, when faced with a difficult custody case. This
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reliance on personal moral judgment is similar to Macaulay’s
(1979) finding that attorneys know little about consumer protec-
tion law and instead rely more on their own values of fairness
during the negotiation of consumer cases.

Only a few of the judges find the statute useful when evaluating
a custody dispute, but several judges use the statutory criteria to
justify their decisions. One judge bluntly remarked, “You know,
honestly, I can find facts to justify. . . the facts I can make fit the law
if I need to” [1-37, male]. Similarly, another judge contended that
presenting findings of fact about each guideline in the statute pro-
tects him from an appeal:

.. read the cases and find the number of child custody cases that
are reversed . .. we can do just about anything we want to, and if
the judge spends a little time writing it, whatever decision we
make will be upheld on appeal. And, is that the right decision?
Well, I guess you’ll just have to trust the people in the black robes
who are sitting and listening to a day, two days, three days of this,
and then go back in and say, OK, here it is. So, are they restrict-
ive? If you've got a bottom-line-oriented judge who knows, by
God, this is the way I want it to come out . . . this is the way I think
it should be, the statute doesn’t mean anything ... [1-18, male].

Therefore, although judges said they find the custody statute
vague and unhelpful in determining which parent would be the
best custodial parent, the statute does provide judges with a tool
that they can use to justify decisions. According to the judges I
spoke with, the wide discretion afforded to judges in custody dis-
putes allows them to make decisions they believe to be right and in
the best interests of the child. Then they can use the statutory
guidelines to protect them from being overturned on an appeal. So
the statute provides judges with a sense of protection and may help
explain why some judges were openly willing to support the tender
years doctrine in their discussions with me. Below, I consider a
number of factors that may help explain variation in judges’ views
of the tender years doctrine.

Explaining Variation in Judges’ Accounts of the Tender Years
Doctrine

What factors may help explain why some judges endorse the
tender years doctrine and others do not? Below, I consider several
possibilities, including the judge’s gender, age, gender role atti-
tudes, political party affiliation, and marital history.

Are judges’ views of the tender years doctrine related to the
judges’ gender? Five of six (83%) females favor gender-neutral
standards, while 13 of 18 (72%) males would endorse the tender
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years doctrine. This difference is statistically significant even
though the sample is small.®

In terms of the content of their comments, female judges are
more likely than male judges to explicitly embrace egalitarian no-
tions of parenthood. In the words of one female judge, “I think
that either parent can equally, can be equally effective as a parent
for the tender years as well as the older years. I think that, in other
words, I think that a male can change a diaper as well as a female”
[1-24, female]. A core belief in equality may be widespread among
female judges because of their own life choices, such as entering a
male-dominated profession. The comments of another female
judge ofter support for this explanation:

I'm the only woman judge in this county and the only woman
judge ever in this county that’s ever heard domestic cases, [and]
that I probably, and I've been told this, give guys more of a break.
I don’t want to say give them a break but will, I think, have an
even playing field than maybe some of the older male judges, who,
and all I can theorize is that, maybe it’s just a difference of our
backgrounds and attitudes where, you know, I have a tendency to
think that women have as many opportunities as men ... like
some of the older males who like women more in a traditional role
where the mother is always best and even though the law doesn’t
say that anymore, and hasn’t for a long time and everybody tries to
pay lip service to it, so we all know we have deep-seated attitudes
and beliefs that, particularly when you go to make a close call,
that’s basically, you just go on your gut feeling [1-28, female].

One possible way to explore whether female judges hold more
egalitarian views in general is to examine judges’ responses to a
closed-ended survey of questions related to gender and family
roles. Not surprisingly, judges who report more traditional gender
role attitudes are more likely to assert support for the tender years
doctrine. Furthermore, male judges have more traditional scores
on the gender role attitudes scale than female judges. Upon closer
examination, it appears that gender role attitudes are pivotal in
explaining variation in views of the tender years doctrine across
female judges. Only one female judge expressed support for the
tender years doctrine, and this particular judge had the most tra-
ditional composite score on the gender role attitude scale among
female judges and was one of the most traditional judges (male or
female) in the entire sample. This pattern suggests that female
judges’ egalitarian attitudes are an important factor in explaining
their views of the tender years doctrine.

8 I used a Fisher’s exact test because of the small sample size (p = 0.05, two-sided test).
A chi-square test is also significant (x*=5.714, df = 1, p =0.017). One respondent is not
included in these calculations; she refused to respond to the hypothetical case.
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Aside from the judges’ gender and gender role attitudes, there
are other possible explanations for judges’ views of the tender
years doctrine. One potential explanation is the age of the judge.
Younger judges (younger than fifty years old) are more likely to
oppose the tender years doctrine (54%) when compared to judges
who are fifty years old or older (25%). This is consistent with the
comments of several judges who remarked that older judges are
more likely to leave children, especially infants, with mothers. One
62-year-old judge observed, “The older judges, the older lawyers,
I'd suspect, tend to be a little more reluctant to take [the child]
away from the woman ...” [1-23, male].

Because the female judges I interviewed were younger, on
average, than the male judges, it is important to explore how gender
and age may be confounded. To disentangle the effects of gender
and age, I compared the views of all female judges to those of a
subset of male judges who were in the age range of the female
judges (ages 42-52). Among judges in this age range, nearly three-
quarters of male judges indicated support for the tender years
doctrine, compared to only one-fifth of female judges. This pattern
suggests that the gender of the judge is a more important explan-
atory factor, at least when compared to age.”

These views of the tender years doctrine may also be connected to
judges’ party affiliation and/or marital history. However, when I ex-
amined judges’ political party affiliation, Republican judges were
nearly indistinguishable from Democratic judges in their views of the
tender years doctrine. I also explored whether judges’ marital status
or marital history had an effect on their views of the tender years
doctrine. Neither judges’ current marital status nor having been di-
vorced had any bearing on their accounts of the tender years doctrine.

Taken together, these analyses suggest that female judges are less
likely to support the tender years doctrine than male judges. It seems
that this gender difference is attributable in part to fundamental un-
derlying attitudes about gender roles within the family. And while
younger judges are less likely to support the tender years doctrine, the
gender differences in accounts persist even when controlling for age.

Comparing Judges’ Views and Custody Rulings

Up to this point, I have focused on judges’ views about the
tender years doctrine and the custody adjudication process. Now I

 Somewhat related to the age explanation is the argument that the tenure of the
judge may help explain variation in judges’ views, because varying levels of experience
may change one’s views. While it does appear that judges who have been on the bench for
fewer years are less likely to support the tender years doctrine, when these responses are
examined in light of the gender of the judge, gender still appears to explain more variation
in views of the tender years doctrine than years of experience as a judge.
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turn to an exploratory analysis of contested custody rulings made
by a subset of nine of the judges I interviewed. As noted earlier,
these data allow me to draw some preliminary conclusions about
the connection between judges’ actual decisions and their views of
the tender years doctrine. In these analyses, I focus on which par-
ent is awarded custody rather than the motivation or reasoning
offered in the text of the case.'®

Regardless of whether they subscribe to the tender years doc-
trine, judges award physical custody to mothers a majority of the
time (82%).!! Distinguishing these judges according to their views
of the tender years doctrine, however, reveals some differences.
Row A in Table 1 shows that judges who support the tender years
doctrine more commonly award physical custody to mothers than
judges who oppose the tender years doctrine. This difference, al-
beit not large, is consistent with the notion that judges who support
the tender years doctrine are more traditional in their attitudes
about the roles of mothers and fathers, and that these attitudes, in
turn, affect their custody decisions.

To more directly assess how judges’ views about the tender
years doctrine relates to their rulings, I also separate the rulings by
the age of the youngest child. Judges who support the tender years
doctrine awarded physical custody to the mother in all of the cases
involving children who were infants or small children (Row B,
Table 1). In contrast, judges who oppose the tender years doctrine
awarded mothers custody in 84.2% of the cases. Among cases in-
volving older children (seven years or older), judges’ awards are
more similar (Row C, Table 1); regardless of their view of the ten-
der years doctrine, judge awarded mothers physical custody
roughly three-quarters of the time. The age of the child, there-
fore, appears to be more influential for judges who support the
tender years doctrine; their patterns of custody awards alter more
dramatically than those of judges who oppose the tender years
doctrine in response to the child’s age. These findings suggest
congruence between judges’ accounts of the tender years doctrine
and their rulings.

Even judges who oppose the tender years doctrine, however,
awarded an overwhelming majority of young children to mothers.
At first glance this pattern appears to be inconsistent with

19 Unfortunately, it is rare for any justification of the custody decision to be offered in
the final written award. None of the cases I examined involved a mention of the tender
years doctrine, nor were there explicit discussions of the child’s age as a factor in deter-
mining custody arrangements, even though children’s ages are commonly listed in the
decisions.

"' In these analyses, I focus on physical custody awards as opposed to legal custody
awards. Legal custody awards are similar to physical custody awards in that a majority of
mothers (75%) were awarded sole legal custody.
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often-cited studies that suggest that, in contested cases, mothers
and fathers are awarded custody roughly equally (Chesler 1987;
Maccoby & Mnookin 1992; Weitzman 1985). However, the findings
reported here are consistent with other empirical research on con-
tested custody rulings that reports the persistence of a maternal
preference (Bahr et al. 1994; Pearson, Munson, & Thoennes 1982;
Santilli & Roberts 1990). The discrepancies in findings across all of
these studies may result, in part, from the methods used to sample
and analyze court data, but they may also be a function of the state
in which the research occurred. Indeed, two of the studies that
suggest mothers and fathers are awarded custody equally were
conducted in California (Maccoby & Mnookin 1992; Weitzman
1985), while the other studies drew on judicial decisions from a
range of states.!? In terms of the link between judges’ accounts and
their rulings, we might expect that judges who oppose the tender
years doctrine would make physical custody awards to mothers and
fathers equally. However, during the interviews, even judges who
oppose the tender years doctrine acknowledged that they might
award custody to mothers a majority of the time. As I discussed
earlier, judges who oppose the tender years doctrine insisted that
they are using a gender-neutral rule (e.g., identifying the primary
caregiver), even though their actual custody awards may not be
equally divided between mothers and fathers. In this comparison
of judges’ views of the tender years doctrine and their rulings,
there appears to be congruence between judges’ accounts and the
custody awards they make.

Discussion

Child custody law is often at the center of academic, legislative,
and popular debates over the changing roles of mothers and fa-
thers. This study examines current custody law “in action” by ex-
ploring both judges’ accounts about custody decisionmaking as well
as some of their actual custody decisions. Specifically, I focus on
descrlblng judges’ accounts of the tender years doctrine, explain-
ing the variation across these accounts, and, in supplementary
analyses, comparing judges’ custody decisions with their accounts.
More broadly, though, this research speaks to theoretical issues
central to feminist legal scholarship, sociolegal research on judges,
and the sociology of accounts.

'2- Another explanation of this observed variation across states is whether or not states
require mediation. Judges in Indiana may hear relatively “ordinary” cases because me-
diation is not required in custody disputes. Indiana law asks judges to consider whether
mediation would help couples resolve disputes, but it does not require mediation in every
contested case (Ind. Code Ann. §31-17-2.4-1, 1997).
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Feminist legal scholars have long debated the positive and
negative implications of the shift to gender-neutral laws in the
family arena. While the shift to gender-neutral laws in work and
education has, for the most part, benefited women, the results of
family policy reform are more ambiguous. While acknowledging
the ambiguity and indeterminacy of the best interests standard,
some feminist legal scholars argue that we should maintain the
gender-neutral custody law for symbolic reasons but perhaps in-
stitute more specific criteria or presumptions (Bartlett 1988; Glen-
don 1986; Scott 1992). Fineman (1991, 1995) dissents from this
view, arguing that instead of equal treatment, feminist legal schol-
ars should fight for result equality to ensure that the outcomes of
the law are equal. While these debates rage over the nature of the
custody statute, other scholars have examined how judges imple-
ment the gender-neutral best interests policy (Girdner 1986; Pear-
son & Ring 1983; Pearson, Munson, & Thoennes 1982; Santilli &
Roberts 1990; Sorensen et al. 1997). However, the findings of these
studies are equivocal, with some studies finding that judges use
gender-based criteria in spite of the gender-neutral statute (e.g.,
Pearson & Ring 1983), and other studies concluding that a sense of
gender equality and individual rights has supplanted gender-based
legal reasoning (e.g., Girdner 1986).

My findings are consistent with studies that point to the con-
tinued endorsement of gender differences despite the current
gender-neutral best interests of the child standard. I find that sev-
eral judges continue to maintain at least some vestiges of traditional
gender roles in their accounts of judicial decisionmaking. Judges’
comments, particularly those of the more traditionally minded
judges, reveal a worldview that mothers and fathers are funda-
mentally different and provide different kinds of support and role
models for their children. These judges typically invoke biological
imagery to support their claims. Their view of the optimal custody
arrangement for infants and small children is connected to gende-
red notions of parenthood; awarding custody of infants to mothers
serves the child’s best interests. However, it is also common for
these traditionally minded judges to discuss the importance of
treating both parents equally—that it would be “dangerous” to
start with a tender years presumption for the mother without ex-
amining the facts of the case. Interestingly, even less-traditional
judges, who disagree with the use of the tender years doctrine,
often point out the reality that mothers receive custody far more
frequently than fathers. They explain that mothers continue to be
the primary caregivers of children in American society. These
judges repeatedly note that fathers could (theoretically) care for
children, but (in reality) that it is not very common. This recog-
nition that fathers are rarely the primary caretakers for children
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echoes Fineman’s (1995) assertion that the family remains the most
gendered of our social institutions.

Overall, the findings presented here seem both consistent and
inconsistent with Fineman’s (1991, 1995) arguments about custody
policy. On the one hand, some judges continue to operate as if the

tender years doctrine was never abolished and use notions such as

blologlcal difference to Justlfy their posmons This reflects, in Fine-
man’s words, the pervasiveness of “shared societal presumptions
about the naturalness and inevitability of existing gendered role
definitions ...” (1995:7). In the face of this gendered context,
Fineman questions how family law reformers can cling to an “egal-
itarian family myth” and accuses both reformers and scholars
of possessing a “fetish” for gender-neutral policies. However, on
the other hand, Fineman’s claim that mothers are disadvantaged
under current custody laws is not consistent with my exploratory
findings. In my analyses of contested custody decisions made by
nine judges, they awarded mothers sole physical custody in 80% of
the disputes. Perhaps the discretion judges have in Indiana and the
persistence of traditional beliefs about gender roles paradoxically
aid mothers who are in the midst of custody adjudication.

This research also contributes to sociolegal research on judges
by exploring several competing explanations for the different
accounts of the tender years doctrine. Research on the impact of
the increasing number of female judges suggests both similarities
and differences in judicial behaviors and attitudes (Palmer 2001;
Steffensmeier & Herbert 1999). I find that judges’ accounts about
the tender years doctrine vary by the gender of the judge and,
correspondingly, by the gender role attitudes they report. Female
judges espouse a more egalitarian ideal of parenting and may be
more likely than male judges to award custody to fathers. These
findings are consistent with research that reports gender differ-
ences in the views or behavior of judges or other legal professionals
(Mather, McEwen, & Maiman 2001; Palmer 2001). One possibility
is that male and female judges have different approaches when
addressing gender-related issues (e.g., family law or sexual har-
assment) but more similar approaches when adjudicating other
types of issues (Allen & Wall 1987). Judges’ gender and gender role
attitudes appear to explain the variation in accounts more so than
their age, length of time on the bench, political party affiliation, or
family experiences.

By comparing judges’ accounts to their actual custody rulings,
we can learn a great deal about the nature of the relationship be-
tween accounts and behaviors. Unfortunately, I can only examine
decisions for a subset of nine judges, so the conclusions presented
here must be viewed as exploratory. However, the data I do have
suggest that judges’ decisions seem to be congruent with their
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accounts. Judges who support the tender years doctrine never
awarded physical custody of a young child to the father, while the
judges who condemn the tender years doctrine did award young
children (ranging in age from two to six) to fathers in some in-
stances. Overall, however, mothers were awarded custody in a ma-
jority of contested cases, even by judges who oppose the tender
years doctrine. These judges acknowledged during the interview
that they may actually award custody to mothers a majority of the
time because mothers are most often the primary caretakers of
children. These findings suggest that judges’ accounts are plausible
recollections of their past decisions even though the retrospective
account offered during an interview is a very different social act
when compared to judges’ day-to-day decisionmaking (Weick 1995).

What are the implications of these findings for the best interests
of the child policy? As is, the best interests standard appears to
benefit mothers. Many judges equate the child’s best interests with
mother custody, especially if the child is an infant. And analyses of
the rulings made by a subset of nine judges suggest that, regardless
of their views of the tender years doctrine, judges tended to award
physical custody to mothers. So although the “law on the books” is
gender-neutral, the “law in action” is not.

To bring the law in action more in line with the law on the
books, some commentators would recommend that legislatures
harness judges’ discretion. For example, Ellis proposes that judges
be required to make specific findings regarding each child custody
criterion in order to preclude “improper considerations by courts
and expert witnesses, including conscious or unconscious gender
biases ...” (1994:681). However, judges are unable to follow the
statute in the way Ellis suggests. The complex relations they face in
court and the lack of helpful statutory guidance may leave them
with no alternative but to turn to their own ideology and sense of
right and wrong to resolve the case. This perspective is consistent
with the judges who stated that they could make their decision
based on a gut feeling about the situation, but then fit the decision
to the criteria in the statute. Ironically, then, the proposal above,
which advocates more and more institutional guidelines, may ac-
tually give judges a justification for any decision they wish to make
and ultimately protect this decision from being overturned on ap-
peal. Therefore, asking judges to make specific findings about each
guideline would not keep them from using their own personal be-
liefs about gender when adjudicating custody cases.

Future research can build on the findings presented here by
exploring judicial accounts of custody decisionmaking in other ju-
risdictions. While Indiana judges do not appear to be atypical
compared to judges in other states, our understanding of judges’
approaches to custody decisions could be enriched by comparison
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with judges in other states that have different statutory guidelines.
Furthermore, given the recent recommendations for family law
reform issued by the American Law Institute (2002) and the leg-
islative adoption of these recommendations by at least one state
(West Virginia), an opportunity to examine judges’ accounts and
decisions, and whether they respond or not to legislative change in
custody laws, may be possible.

A central conclusion of this paper—that norms and beliefs of
gender difference continue to permeate some judges’ assessments
of custody cases—may fuel ongoing debates about ostensibly gen-
der-neutral custody laws. In terms of child custody, fathers’ rights
proponents, for example, might draw on this study to indicate
outrage over judges’ blatant disregard for fathers, particularly in
terms of the care of young children. On the other hand, feminist
activists might point to the comments of some judges as stereotyp-
ically traditional toward mothers. Both viewpoints ignore the com-
plexities and contradictions expressed by judges in their accounts
of custody disputes. Developing a full understanding of judges’
accounts of custody decisionmaking, and how their accounts are
related to their decisions, can offer insights about how gender-
neutral custody laws are put into action.
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Appendix: Selected Questions From Interview Guide

Child Custody Policy

In this section of the survey, I want to ask your opinion about
certain types of child custody policies.

1. Indiana provides very specific criteria to guide judges in their
child custody decisions while other states have little or no stat-
utory criteria in regard to child custody.

Do you think the guidelines are helpful when you are making
child custody decisions?

How do these guidelines restrict the judicial discretion of In-
diana judges?

What are the benefits of giving judges wide discretion in child
custody cases?

What are the problems with giving judges wide discretion in
child custody cases?

2. When both parents are competent, what custody arrangement
do you think is most often best for preschool children (ages 0-4)
(maternal, paternal, joint, child’s preference, no clear best op-
tion)? Why?

3. Some people believe that infants and young children should
remain with their mother while others think that infants can be
properly cared for by either a mother or a father. What is your
opinion of this “tender years doctrine”?

Child Custody Decisions

In this part of the interview, I'm going to read you some hypo-
thetical situations involving contested custody and ask questions
about how you would approach each case.

[HAND RESPONDENT VIGNETTE]

A couple is divorcing. They have one child, an infant girl who is ten
months old. The mother is not breast-feeding the infant any long-
er. Both parents work full-time jobs. When the parents are at work,
the baby is in a child care center near their home.

What are the most important aspects of this situation in regard to a
contested child custody case?

What other information would you want to know about this couple
before making a decision?

Would you want to know what kind of child care arrangements
each parent planned if they receive custody?
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Does the gender of the baby matter in your custody determination?
How?

Does the age of the baby matter in your custody determination?
How?

How would the issues be different if the child were older? What
ager

Under what conditions would you give custody to the mother?
Under what conditions would you give custody to the father?
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