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How do differences in the implementation of regulation impact market be-
havior? I propose a theoretical framework to understand this impact as part of
the process of embedding market participants through the institutionalization
of legal consciousness within a field of action. I use this framework to un-
derstand the impact of the difference in the implementation of securities
regulation in Ghana and Fiji. In Fiji, where the regulatory agency is more
present and process-oriented, brokers operate with a greater orientation to-
ward formal rules. In Ghana, where the regulatory agency is distant and
auditing, brokers rely on explicit enforcement of floor-based norms. Con-
ceiving of legal consciousness as an emergent feature of a field of social action
advances the understanding of how legality is institutionalized, since the
emergent structure shapes the orientations, behavior, and relations of actors
within the field.

Sociolegal scholars increasingly emphasize international and
global dimensions of law and draw on comparative analysis of the
implementation of law in various jurisdictions. While such work
demonstrates the global diffusion of legal norms (Dezalay & Garth
1995; Finnemore 1996; Meyer et al. 1997; Boyle & Preves 2000),
important differences exist in national characteristics of lawmaking
(Dobbin 1994), styles of regulation (Kelman 1981), and processes
of contestation and policymaking (Boyle, Songora, & Foss 2001).
Structurally similar laws may be implemented differently across
jurisdictions, with resulting variation in the impact of law. More-
over, the manner in which legality is institutionalized creates var-
iation in the legal consciousness shared by actors in different fields
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of action and impacts people’s understanding of and behavior in
these environments. Theoretical gains can thus be made by com-
bining insights from the literatures on legal consciousness (Ewick &
Silbey 1998; Nielsen 2000) with neo-institutional approaches to law
(Suchman & Edelman 1997; Edelman, Fuller, & Mara-Drita 1999).
Such an approach can also illuminate the social processes through
which market participants are embedded in social structures
(Granovetter 1985).

To provide insight into divergent implementation of similar law
and the impact of this difference on the structure of legal con-
sciousness in fields of action, I examine securities industry regu-
lation in Fiji and Ghana. Despite nearly identical legislation, the
implementation of securities law in Fiji and Ghana is very different,
as are the consequences of this implementation. In Fiji, regulation
has been constructed around the process of transacting on the
stock exchange with the regulatory agency having a more visible
presence in the daily operations of the exchange. In Ghana, reg-
ulation centers on auditing of outcomes of the exchange, leaving
the regulatory body more detached from daily operations. These
divergent regulatory approaches shape broker orientation and
competition. Brokers in Fiji are more oriented toward formal rules,
while those in Ghana have developed stronger, trading-floor-based
norms.

I present the argument of the article in four sections. First, a
brief comparison of the legislation that created the regulatory
agencies in Fiji and Ghana demonstrates that the regulatory agen-
cies have similar legal authority in relation to the stock exchange
and market participants in the two countries. Second, I compare
the manners in which regulation has been implemented in Ghana
and Fiji. Third, I examine how the differences in implementation
impact broker practices and orientation. Finally, I summarize the
argument and highlight a few conclusions.

Theoretical Overview

Sociolegal scholarship shows that regulation is part of the
process of the social construction of fields of action (Suchman &
Edelman 1997). Questions about the social organization of regu-
lation move beyond a state-market dichotomy by highlighting the
importance of informational structures, levels of regulation, and
national styles of regulation (Mitnick 1980; Yeager 1991; Vogel
1994; Kelman 1981; Dobbin 1994). Examination of regulation as
social construction analyzes the character of regulatory action
within specific spheres of activity and highlights the mechanisms
through which the implementation of law shapes the activities,
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understandings, and constitutions of firms and other participants
(Cotterrell 1995; Mertz 1994; Suchman & Edelman 1997).

Analysis of the social construction of regulation enhances im-
portant work in economic sociology on the embeddedness of mar-
ket participants (Granovetter 1985, 1990; Abolafia 1996, 1998;
Uzzi 1996; Montgomery 1998; Sayer 1995; Zukin & DiMaggio
1989). Such work highlights how cognitive and cultural referents
shape market participants’ behavior in pricing, interpretation of
opportunity, and positioning in relation to competitors (Knorr
Cetina & Bruegger 2002; Beunza & Stark 2002; Abolafia 1996;
White 2002). Variation in the construction of regulation may
thereby result in differences in the cognitive, cultural, and rela-
tional environments of market participants.

The process through which market participants are embedded
within a regulatory environment suggests a theoretical framework
that draws upon an understanding of the emergence of legal in-
stitutions and legal consciousness. Neo-institutional approaches
demonstrate that institutions of compliance diffuse within social
fields through cultural and cognitive processes, shaping responses
to regulatory change (Edelman 1992; Edelman, Uggen, &
Erlanger 1999; Edelman, Fuller, & Mara-Drita 2001). The mean-
ing of ambiguous law is settled through the institutionalization of
practices that are taken to demonstrate compliance with law (Edel-
man 1992; Edelman, Uggen, & Erlanger 1999; Phillips & Grattet
2001; Mertz 1994). Regulatory law is, therefore, endogenous, since
its meaning is settled ‘‘within the social field that it is designed to
regulate’’ (Edelman, Uggen, & Erlanger 1999:407).

Still, there are two gaps in existing work. First, analysis of reg-
ulatory change within the tradition of neo-institutional law and
society theory takes the requirement of compliance as a given. It
asks how, not whether, compliance occurs. Yet if the nature of com-
pliance is settled within social fields in which law is only one of
many competing institutions, the influence of law should depend
on the presence of actors oriented toward the law as a result of
agenda-setting and decisionmaking processes (Heimer 1999). Sec-
ond, research within the neo-institutional law and society frame-
work typically examines questions of compliance within
organizations, rather than between organizations. Edelman (1990,
1992), for instance, focuses on compliance with employment law,
which centers on the relationship between an employer and em-
ployeeFa relation internal to a firm. As economic action is also
embedded in relations between firms (White 2002), compliance with
regulation of inter-firm relations (such as transactions) warrants
complimentary attention.

Legal consciousness theory provides a framework for filling
these gaps. It shares with neo-institutionalism the premise that law

Larson 739

https://doi.org/10.1111/j.0023-9216.2004.00065.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2004.00065.x


is emergent within social settings, while focusing on the meaning
and sense-making activities that create law within these settings
(Ewick & Silbey 1998). While neo-institutional legal research has
centered on the problem of compliance, legal consciousness re-
search ‘‘examines the role of law . . . and its role in constructing
understandings, affecting actions, and shaping various aspects of
social life’’ (Nielsen 2000:1059). Studies of legal consciousness have
been based on how individuals conceive of law in relation to var-
ious aspects of their daily lives (Merry 1990; Ewick & Silbey 1998;
Nielsen 2000). The focus of research has been on individuals and
attributes of the individuals as the explanation for variations in
legal consciousness, studying differences in legal consciousness by
holding both legal doctrine and social phenomena constant (Niel-
sen 2000). Researchers could move beyond this focus to organi-
zational environments and the legal consciousness that develops
within different but similarly situated fields (McCann 1999).

The literatures on neo-institutionalism and legal consciousness
complement one another in understanding the impact of variation
on regulatory construction within social fields. By applying the
study of legal consciousness beyond individuals to the emergent
consciousness shared among participants in a social field, we can
address questions of when law applies, when compliance is neces-
sary, and how relations between competing institutions and firms
are conceived. At the same time, the organizational field can be
brought to bear on legal consciousness: Norms and practices that
enable and constrain action are shaped within fields and con-
sciousness is institutionalized through participants’ internalization
of the characteristic background assumptions in the field (Camp-
bell 1998). Finally, by constructing social environments in which
particular legal orientations are valorized or ignored, the regimes
created to implement substantive rules impact the behavior of
market participants, influencing cultural and cognitive beliefs
about opportunity, pricing, and competition.

Research

The implementation of securities law in Ghana and Fiji and its
impact on broker practices provide a unique opportunity to com-
pare the institutionalization of legal consciousness within similar
social fields and the impact of differences in institutionalized legal
consciousness. As part of a larger study on the emergence and
development of stock exchanges in diverse parts of the world, I
selected the exchanges in Ghana and Fiji due to their similarity in
size and recent establishment. As nascent markets in which the
implementation and application of regulatory law are also new, a
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comparison between the two exchanges offers insight into how
regulation impacts on market participants. The two sites have vir-
tually identical formal law but very distinct regulatory practices,
making them an ideal case comparison. Within these contexts, I
examine variation in the extent to which compliance with formal
law is part of the orientation of the brokers in their daily activities.
The relations between the brokerage firms in these settings are a
vital part of activity, since stock exchange trading and price com-
petition are explicitly between firms. Further, since both stock ex-
changes are floor-based, all brokers are present during trading,
increasing the visibility of these inter-firm features of the field.
Finally, the field itself is an important part of the activity of each of
the brokers, since knowledge of effective price competition and
trading practices are essential to the work of stockbrokers.

Methods

I conducted ethnographic research over four-month periods in
Fiji (August–November 2000) and Ghana (December 2000–March
2001), collecting a variety of data on the structure and operation of
the markets. During these periods, I engaged in participant-
observation at the stock exchanges, brokerage firms, and regula-
tory agencies every business day, observing all trading sessions and
front- and back-office tasks during nonmarket hours. I also com-
pleted thirty in-depth, semi-structured interviews with stock ex-
change staff, regulatory officials, stockbrokers, and other market
participants.1 Interviews ranged from thirty minutes to three
hours. I drew upon specific instances from my field research dur-
ing the interviews to formulate questions and topics of conversa-
tion. Finally, I analyzed documents at the regulatory agencies, stock
exchanges, and brokerage firms that articulate or explain the reg-
ulatory process.

Underlying the analysis in this article is a textual comparison of
the legislation in both countries that created securities regulatory
bodies, with particular focus on regulatory functions and powers.
Analytically, I also draw upon field notes of the participant-obser-
vation research and the written materials to understand how in-
dividuals engage in their day-to-day work. I use the interviews with
regulatory officials in Fiji and Ghana to gain insight as to how these

1 In both locations, I conducted interviews with all management, surveillance, in-
spections, and enforcement staff at the regulatory agencies and with management and
market officials at the stock exchanges. In Fiji, I conducted interviews with representatives
of all brokerage firms, while in Ghana I interviewed representatives from ten of twelve
firms, as two brokers were unable to schedule appointments. Both of these brokers were
with firms that were small in relation to the overall market and had participated in less
formal conversations on the floor of the exchange.
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officials define their tasks, gather information, and implement
policies. Finally, the article draws upon the array of research I
undertook during the market sessions at the exchanges and with
brokerage firms to examine the effects of the regulatory actions on
market participants’ orientation and behavior.

Background of Research Sites

Both Fiji and Ghana are former British colonies, gaining in-
dependence in 1970 and 1957, respectively. In the 1980s and
1990s, the governments of Fiji and Ghana decided to emphasize
capital market development as a component of economic policy,
reflecting the increasing prevalence of these markets worldwide
(Helleiner 1994). As part of this emphasis, Fiji and Ghana each
created a regulatory agency responsible for promoting and regu-
lating the development and operation of the capital market
through acts of Parliament. In 1993, Ghana passed the Securities
Industry Law, Provisional National Defence Council (PNDCL) Act
333 (SIL), which created the Securities Regulatory Commission
(SRC).2 In 1996, Fiji passed the Capital Markets Development Au-
thority Act, number 13 (CMD Act), creating the Capital Markets
Development Authority (CMDA). The passage of each piece of
legislation occurred in proximity to substantial changes in the op-
eration of the capital markets in each country, particularly the es-
tablishment of more formal stock exchanges.

The Ghana Stock Exchange (GSE) was created in 1989. During
the mid-1990s, Ghana was undergoing structural adjustment un-
der arrangements with the International Monetary Fund. As part
of the adjustment program, Ghana undertook to liberalize the
foreign exchange control regime and to privatize some large state-
owned enterprises. The organization of the GSE, including most
basic trading, listing, and membership regulations with the excep-
tion of trading by nonresident foreigners, did not change during
this period (other than by growth). By the end of the 1990s, the
GSE wished to change to an electronic trading system, but project
funding through a World Bank grant was cancelled. The GSE still
changed the trading rules to what they would have been if the
electronic system had been implemented but continued to trade
manually.

Formally, Fiji’s Suva Stock Exchange (SSE)3 had existed since
1979, but it initially operated only as a trading post. Investors who

2 Renamed the Securities Exchange Commission in the Securities Industry (Amend-
ment) Act of 2000.

3 In December 2000, the name was changed to the South Pacific Stock Exchange.
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wished to purchase or sell shares would send their request to the
exchange, where one of the two staff members would enter the
order into a ledger, matching orders once each week. As part of
the effort to spur capital market development in Fiji, it was
decided that the SSE should become a more active market. Thus,
in 1996, the SSE began to operate a call market, in which brokers
would bring client orders to the exchange in an on-floor auction
process.

Both Fiji’s SSE and the GSE are small by international stand-
ards. At the end of 2000, the SSE listed ten companies with a total
market value of US$126 million, while the GSE had twenty-two
listed companies with a total market value of US$518 million.4

During 2000, both exchanges had small total trading volumes, with
SSE total turnover at US$3.7 million and GSE turnover at US$7.2
million. The number of brokerage firms roughly corresponds to
the size of each of the markets. In Fiji during 2000, there were four
stock brokerage firms, each employing two or three registered
brokers; there were 12 brokerage firms in Ghana, employing be-
tween one and four registered brokers. Finally, the number of staff
at the regulatory agencies is also proportional to the market sizes,
with five staff members in Fiji and nineteen in Ghana at year-end
2000. Total regulatory body expenditures in 2000 were
US$172,000 in Fiji and US$344,000 in Ghana, or 4.7% and 4.8%
of total market trading value, respectively.

In addition to comparable sizes, the two stock markets are
similar in relation to their domestic economies and global financial
markets. Both exchanges list a substantial proportion of domestic
subsidiary companies of transnational corporations (one-third to
two-thirds), with the balance being domestic companies. While
foreign investors own a larger aggregate percentage of shares on
the GSE, most of these investors are not active in buying and
selling shares, and all rely on Ghanaian brokerages. While brokers
and the exchanges in each country follow events in overseas
capital markets, neither stock market moves in reaction to these
overseas markets (Larson 2003). Both exchanges trade three times
a week, during mornings only. Neither is central to the provision
of capital to the domestic market, as bank finance dominates for
most enterprises in each country, and neither exchange is the
source of substantial trading in government, quasi-government,
or corporate debt. Each country also has a large number of com-
panies with equity finance that are not listed on the respective
exchange.

4 Values are converted at year-end 2000 exchange rates of 1 Fijian Dollar5
US$0.4575 and 1 Ghanian Cedi5US$0.0001418.
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Legal Authority Under Securities Industry Regulation

Securities industry legislation in Fiji and Ghana is remarkably
similar. Fiji’s CMD Act (1996) and Ghana’s SIL (1993) follow much
the same structural outline. They establish a regulatory body, enu-
merate its functions, describe the procedure to approve stock ex-
changes, list licensing procedures, and establish minimal conduct
guidelines. In numerous instances, the two laws read identically to
one another, with the exception of syntax and errors in text.5 While
the functions enumerated for the two regulatory agencies do not
use identical language,6 these functions are substantially similar.
Both regulatory bodies are to license, approve, control, and su-
pervise the activities of stock exchanges and stockbrokers; act to
minimize abuses and other improper practices; and exercise over-
sight over trading in securities.

Beyond agency functions, the powers and duties enumerated
for the regulatory agencies in the two countries are virtually iden-
tical. For example, Fiji’s CMD Act states:

Where a securities exchange reprimands, fines, suspends or ex-
pels, or otherwise takes disciplinary action against a member or a
listed company, it shall within seven days give notice to the Au-
thority in writing, giving particulars including the name of the
person, the reason for and nature of the action taken. (CMDA Act
1996: Section 37.1)

Ghana’s SIL reads:

Where a stock exchange reprimands, fines, suspends, expels or
otherwise takes disciplinary action against a member of the stock
exchange, it shall, within seven days give to the Commission
written particulars of the name of the member, the reason for and
nature of the action taken, the amount of the fine, if any, and the
period of the suspension, if any. (SIL 1993: Section 27.2)

Both Ghana’s SIL and Fiji’s CMD Act establish standards of
minimal content for membership and trading rules of stock ex-
changes, require stock exchanges to gain approval of the regula-
tory agency prior to changing any membership or trading rule,
and give the regulatory agency the power to effect rule changes.7

Both regulatory agencies also have authority to direct the exchanges

5 In a few instances, the drafters of the laws did not catch errors they made in making
some modifications, referring to subsections that do not exist or referencing multiple
subsections when only one is applicable.

6 This is the least technical part of the law and, as a result, drafters and parliamen-
tarians may have felt at greater liberty to change these sections.

7 In the case of Fiji’s CMDA, the power to draft and affect rule changes is explicitly
stated in the CMDA Regulations (1997) and Rules (1997).
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in regard to the manner in which they operate and in regard to
trading in any particular security.

It should not be surprising that these two laws are so similar.
Drafters of rules and regulations in both locations noted the ease in
relying on language that was used by other jurisdictions. In both
countries, exchange officials involved in revising rules explained
such use by noting that they were not trying ‘‘to reinvent the
wheel.’’ As former British colonies, both continue to use the British
legal system. The Commonwealth Secretariat served as a resource
in the drafting of SIL in Ghana. While market participants in Fiji
are not certain of the origins of the CMD Act, one individual re-
lated that he had ‘‘heard that it was the same as the law in Kenya,’’
another former British colony.

Ghana’s SRC and Fiji’s CMDA thus stand on virtually identical
statutory ground in relation to the stock exchanges and stock
trading activities. To the extent that there is any statutory differ-
ence between the bodies, it is that the SRC may have more power
vis-à-vis stock exchanges, although the subsequent CMDA Regu-
lations (1997) and Rules (1997) enumerate similar powers.

Analysis of Implementation of Regulation

Despite the formal similarities in legislation, the regulatory ap-
proaches of Fiji’s CMDA and Ghana’s SRC differ considerably.8

Generally, the SRC has been deferential, delegating more to the
stock exchange with SRC regulatory activities focused on auditing
outcomes. In contrast, the CMDA has been more of an active par-
ticipant in the process of market operations. These differences
have led to profound variation in the legal consciousness institu-
tionalized in each market field.

Before analyzing the differences in and impacts of regulatory
implementation, it is worth considering why these two regulatory
bodies have different approaches to regulation. In the cases of Fiji
and Ghana, neither market size nor variation in the political po-
sition of the regulatory agency is persuasive as an explanation. As
discussed above, the markets are similarly sized, with staffing and
funding of the regulatory bodies proportional to trading volumes
and the number of brokers in each market. Similarly, neither reg-
ulatory agency has been the subject of political contention, while
both agencies have maintained continuity in management and

8 The differences in regulatory approach cannot be attributed solely to the activities of
the agencies, since other market participants are active in processes that call upon the
regulatory agencies to become involved. Such activity could range from requesting the
regulatory agency to make a decision about a dispute to a stock exchange not having a
procedure in place to handle an important contingency.

Larson 745

https://doi.org/10.1111/j.0023-9216.2004.00065.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2004.00065.x


operations after elections brought new ruling parties to power in
Fiji and Ghana. More compelling explanations focus on the process
through which the agencies became operational. First, the initial
location of the regulator within its larger social setting shapes its
possibilities to exert authority. While both the CMDA and the SRC
share some important similarities in early-stage implementation,9

they differ in the timing of initiation of operations in relation to the
stock exchange. By the time the SRC was operational, the GSE and
many brokerage firms had been in operation for nine years. In
contrast, Fiji’s stock exchange had been an active exchange for less
than two years when the CMDA started operations. In addition,
many brokers in Fiji established operations after the CMDA ini-
tiated its work. In this regard, the less-established nature of the
stock exchange and brokers in Fiji may have made it easierFand
perhaps more necessaryFfor the CMDA to assert its regulatory
powers and authority. Second, the networks of relations between
the regulatory staff and the regulated parties may influence the
regulatory approach. At the SRC, the top two executives are
former staff members of the stock exchange, while CMDA staff
come from outside the stock exchange, with fewer direct connec-
tions to active participants in the capital market. Such direct ties
may shape the relations between the regulatory body and regu-
lated organizations by placing them within the framework of the
pre-existing social relations (whether they are relations of trust,
deference, or a shared view of how the regulated organization
operates).

In the balance of this article, I characterize the approaches to
regulation and examine the manners in which these approaches
institutionalize a structure of legal consciousness for market par-
ticipants. In this section, I first examine the activities that both
regulatory bodies call ‘‘market surveillance.’’ This analysis draws
on the regulatory officials’ sources and uses of information to de-
termine what is under surveillance when the regulatory bodies
engage in market surveillance, examining how the surveillance ac-
tivities fit together to construct regulation. Second, I analyze iso-
lated instances of trading outside the rules of the exchanges to gain
insight into the relation between the regulatory bodies and the
stock exchanges. In the next section, I consider the impact of these
differences on how brokers dispute, handle rule violations, and
express trading norms.

9 Neither established operations immediately after being authorized by law, with ex-
isting government agencies serving as temporary authorities. When they were created,
both the CMDA and SRC adopted similar personnel policies, with staff not covered by
public/civil service regulations and, more important, pay scales. Finally, both the CMDA
and SRC relied on long-term consultants from abroad with considerable experience in the
securities industry to assist in the launching of operations.
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Market Surveillance Techniques

The fundamental difference in regulatory approach between
the CMDA and the SRC can be seen through an analysis of prac-
tices of market surveillance. While both agencies have staff positions
whose titles and job descriptions include ‘‘market surveillance,’’ the
tasks involved are substantially different.

For Fiji’s CMDA, the job of market surveillance is process-ori-
ented, with primary attention focused on the details of specific
transactions. The market surveillance officer attends all stock ex-
change trading sessions and compiles a market surveillance form.
If any trading is ‘‘irregular’’ or ‘‘does not make sense,’’ the officer
notes the situation. The market surveillance officer draws on ad-
ditional CMDA staff members to check the trading practice against
the rules and regulations in order to ‘‘look at the situation and
determine if there is a case to pursue.’’ The tentative conclusion
reached by the CMDA appears in a written market surveillance
report, which may require further investigation. An official ex-
plained, ‘‘If there is something that happens [such] that we need to
review certain documents . . . we conduct a special inspection [to]
review the things that we see that we think are related to a certain
event.’’ After reviewing this information, including the response of
the party that is suspected of breaching the rules, the staff of the
CMDA reaches a conclusion. If a violation occurred, it forwards
this to the members (directors) of the CMDA, who determine the
appropriate regulatory action.

The officer’s surveillance of the market relies on having a
‘‘feeling’’ for the market. The officer explained that during the year,

We’ve done about three or four [special inspections] already. All
of them were based on market surveillance . . . We had one bro-
ker pull down an order and later on toward the end of the session
place it back again and trade it with his own.10 That was one
situation and there was another where we had a broker pull an
order. We suspected [she did this] because she didn’t get the
match she wanted. She relisted it the following session again. That
looked funny to us.

This example illustrates several aspects of CMDA’s market sur-
veillance. First, the surveillance is of the process of trading. The
surveillance officer pays attention to how and when orders are
placed (and matched), rather than merely paying attention to the
outcomes of orders (trades and prices). Second, the attention to
process highlights the importance of having market knowledge

10 The market surveillance officer is describing the tendency of brokers to attempt to
match their own buying and selling orders on the market, thereby insuring receipt of the
commissions on both sides of the trade and making certain to provide execution for their
customers’ orders.
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that stretches across time. It is important to know what orders were
placed or removed in previous sessions. Finally, the surveillance
officer has developed a tacit sense of what seems correct or incorrect.
Thus, something that ‘‘looks funny’’ triggers a deeper investigation.

In contrast, market surveillance for Ghana’s SRC consists of
annual inspections of each brokerage firm and focuses on brokers’
adherence to standards of business conduct and financial adequacy.
The SRC and GSE jointly select issues to focus on during the in-
spection process and use a set of topics and questions, along with a
sample of records, to assess the brokerages’ practices. The practices
that are assessed, in the words of the field officer, are ‘‘the issues
fundamental to the protection of clients, because our main jobs are
protecting the client and developing the market.’’ One member of
the market surveillance department cooperates with an official of
the GSE to examine the accounts and records of the firm. After a
field visit, the market surveillance officer writes a full report that is
used internally in the SRC to draft a letter to the management of
the brokerage. The management letters often raise the same issue
with a number of firms, suggesting corrective actions to the bro-
kerage firms. For example, in all of the letters to management in
2000, the SRC noted that the brokerage firms needed to appoint
compliance officers.

The inspections process is quite similar to an audit. The SRC
market surveillance field officer explained,

There is a set of items I look at as they impact the operations of
the brokerage. I go through them systematically, such as financial
statements. I look at the obligationsFtaxes, etc.Fwith a view to
ensure the operations of the brokerage are sound. I look to make
sure there is adequate licensing to operate. I look at the impact on
clients. . . . Due to time constraints and resource constraints in
terms of the numbers of people, I cannot go into the details on an
inspection. Basically what we’re doing are systemic audits, not
substantive audits.

As in Fiji, inspectors in Ghana must rely on ‘‘instinct’’:

We just take a sample [of records], but it is not scientific. A sta-
tistical sample is not found to be the best. From my experience, it
comes with instinct . . . It is a hunch, the way you train yourself
over the years.

Pursuing ‘‘hunches’’ may uncover an item that raises suspicion,
leading to more detailed investigation, as the field officer recounted:

Financial statements are usually of a summary nature. Given the
time and manpower constraints, we cannot look at the individual
transactions. . . . [In one case] we came across a line item ‘‘dis-
counting of securities.’’ We investigated further and came to the
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conclusion that they had bought the securities off market [listed
securities are allowed to be traded only through the GSE unless
there is an explicit exception granted].

The field officer explained that they began ‘‘investigating this
with a lot of other brokerages’’ as part of the annual inspections.
This explanation encapsulates the surveillance process used by
the SRC. The records of the firms are investigated at a summary
level. If something seems out of the ordinary, it is investigated
further, often through questions and answers. If an offense is
discovered, it becomes a part of the inspection routine at other
brokerages.

To bring the comparison with Fiji’s CMDA into sharper relief,
the surveillance by Ghana’s SRC is not of the process of trading,
but of the front- and back-office practices of brokerage firms.
Second, the SRC surveillance in Ghana is based on an official
applying an observation to additional locations, in essence devel-
oping standards for all market participants. In contrast, the
CMDA’s market surveillance requires an official to observe across
time in order to understand the process.11 Finally, surveillance in
both markets requires tacit knowledge to trigger more detailed
investigation, yet this knowledge is of a different nature in each
market. The trigger for the CMDA is the behavioral practice of
a market participant. For the SRC, it is the accounting of firm
behavior.

Examination of how each agency completes the task the other
calls ‘‘market surveillance’’ further highlights the different ap-
proaches to regulation. At the SRC, the Corporate Finance and
Investment department is responsible for tracking trading on the
stock exchange. The department uses the Official ListFa daily
release from the stock exchange summarizing volumes traded,
price changes, and high bid and low offer pricesFto insure proper
reporting of this information and to prepare monthly reports
about aggregate trading activity and market trends. In contrast to
the market surveillance official at the CMDA, the SRC official who
tracks the market relies upon information supplied by third par-
ties, rather than firsthand knowledge, and is concerned with the
outcomes, rather than the process, of trading.

The CMDA conducts regular and special inspections of bro-
kers. These begin with an interview that includes ‘‘specific ques-
tions on rule compliance.’’ While not drawing too sharp of a
distinction, since the SRC uses some of the same technique of

11 This is not to say that the CMDA does not compare across brokerage firms (which it
does as part of the brokerage licensing process, as discussed below). Rather, the discussion
in this section concerns how both agencies conduct the activity of market surveillance.
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posing questions to brokerage firms and since the CMDA examines
financial records, there is some contrast between the choice of the
entry point into the inspection of the brokerage firm. A CMDA
official’s explanation of inspections illustrates the distinction be-
tween how and which records are examined:

We ask for [a] sample of all the records to get an understanding of
the transaction flow through the whole organization. All of those
records must be in order. There are rules about how you keep
them. Brokers must keep order forms in chronological order.
There are spot checks on rule requirements. . . . It becomes self-
evident. Once you have enough experience, it becomes glaringly
obvious what the issues will be. When you get the first set of
records, you get an idea where the violations are going to crop
up. It is all a flow. If they are not recording orders properly, how
are they going to know if they entered them properly on the
market? If they breach one rule, we get a lot of others [rule
breaches]. . . . [A rule violation about completing a record] sounds
trivial, but it is critical.

Here, a sample of records is examined as part of the process of
bringing the client orders to market. The CMDA official is con-
cerned with the ‘‘flow’’ of orders and records. While the CMDA is
also concerned with the ongoing ability of the firm to conduct
business, the use of order entry inspection as a ‘‘building block’’
highlights the unique importance of specific details of order
processing, in contrast to the SRC.

It is important to note that despite the fundamental differences
in the regulatory approach to market surveillance and broker
inspection,12 some aspects of regulatory activities in Ghana and
Fiji are the same. Officials in both agencies rely on inference based
on individual experience to select cases for further investigation.
The CMDA official uses the knowledge of market dynamics, while
the SRC official relies on the ‘‘auditor’s instinct’’ to sense that
something is wrong. Both regulators stretch their observations
beyond their present time-space location: The CMDA looks at
patterns of trading over time, while the SRC uses findings from
one firm to set the general agenda for inspection for all firms.
This extension of observation is a key manner in which the reg-
ulators build tacit knowledge, gaining the experience of knowing
how the regulated parties behave. Finally, both the CMDA and
SRC operate with the same ends in mind: client protection and
market development.

12 This discussion, centered on the activities labeled by each agency as ‘‘market sur-
veillance,’’ excludes many other activities that both the regulatory agencies undertake,
such as approving public offerings of securities and collective investment schemes (unit
trusts and mutual funds).

750 Institutionalizing Legal Consciousness

https://doi.org/10.1111/j.0023-9216.2004.00065.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2004.00065.x


Yet their techniques of inspection and regulation differ. The
CMDA, in both market surveillance and regulatory inspections,
examines the manners in which orders to trade securities are
processed. In this regard, regulation is constructed as a component
of the transactional process (although not wholly reduced to it).
The SRC, in contrast, constructs market surveillance as an auditing
function. The entry point is not through specific transactions, but
an accounting view of the brokerage firm. This applies equally to
trading on the stock exchange, as the SRC is concerned about the
broad outcomes of trading (volumes, price movements) rather
than the mechanics that were involved in producing the outcomes.
From a regulatory perspective, the variation in approaches
demonstrates the trade-off between the values promoted by a par-
ticular technique and the risks associated with such an approach.
A closely involved regulator gains responsiveness and an inside
perspective but risks capture; while regulation from a distance
provides a clearer delimitation of regulator independence, it risks
formalism.13

Trading Outside the Rules

To gain more insight into how CMDA and SRC regulatory
practices differ, it is instructive to compare how two similar in-
stances were handled. Violation of stock exchange trading rules
regarding the matching of orders occurred in both locations. While
rare, these instances are analytically useful to demonstrate how
participants deal with ‘‘trouble’’ cases and how the practices of
regulation play out in each location.

In Fiji, the process of matching particular orders became a
matter of contention during one trading session. The issue of what
constituted a ‘‘matching order’’ arose when a broker placed an
order to buy shares at a price higher than the price of an existing
selling order. During trading of Talanoa Corporation,14 Broker A
placed an order to sell at $3.01 per share that remained unfulfilled
on the market. Subsequently, Broker B listed orders to sell Talanoa
shares at $3.03. Broker B then took out a calculator to determine
the total quantity of shares on the orders just listed at $3.03. Broker
B then placed an order to buy this quantity of shares at $3.03. The
SSE executed all the orders at $3.03, matching Broker B’s buying
order with Broker B’s selling orders and bypassing Broker A’s
selling order at $3.01. Broker A protested that the order at $3.01
had priority, since it was at a better price. An SSE staff member
replied that there was no match between the orders to sell at $3.01

13 I thank one of the anonymous reviewers for this suggestion.
14 All names of corporations and brokerage firms are pseudonyms.

Larson 751

https://doi.org/10.1111/j.0023-9216.2004.00065.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2004.00065.x


and buy at $3.03, since $3.01 does not equal $3.03. After this,
Broker B again listed an order to sell (this time at $3.05) and an
order to buy (at $3.05), bypassing another order of Broker A’s to
sell at $3.04. The SSE again matched Broker B’s orders. The head
of trading at Bula Brokerage (Broker A’s firm) retrieved a copy of
the SSE Business Rules and showed them to the SSE staff member
responsible for making decisions in the matter. Despite this protest,
the SSE stuck by the earlier decision. During this entire time,
the CMDA market surveillance officer recorded all of the orders
and trades, verifying them with a market official from the stock
exchange.

Upon returning to the CMDA office, the market surveillance
officer re-created the call market session trading by writing the
orders and trades on a whiteboard in chronological order. The
surveillance officer then discussed the trading with another CMDA
staff member, testing various interpretations of what had hap-
pened. One member hypothesized, ‘‘Broker B made a mistake.
The buy order is higher than the sell order. That does not
provide the best execution. Also, Broker A should have been
more aggressive [in protesting the SSE’s decision].’’ After identi-
fying the relevant trading rules, the staff members reworked the
chronology by listing the orders in sequence, noting when and how
trades were matched. Then they repeated the process a second
time by scrutinizing each order in light of the trading rules. This
reconstruction of the trading identified eleven separate steps of
the trading process, with specific notation of each breach of the
trading rules.

After this initial reconstruction was complete, a third staff
member was brought into the conversation, with the discussion
focusing in detail on the ordering of the breaches of the trading
rules. The CMDA staff members asked questions of one another,
attempting to pose challenges to the tentative conclusions about the
situation.15 The staff determined that the situation warranted fur-
ther action in directing the stock exchange. The entire process
began with the CMDA’s market surveillance, which is based on the
surveillance officer’s knowledge of the basics of how the market
should work and was enabled by the officer’s daily recording of
information. This information was used to examine the processing
of each relevant transaction, in line with the construction of reg-
ulation as part of the market process.

The CMDA includes the activities of the stock exchange within
its regulatory purview. It examines whether activities breach the

15 The CMDA will present conclusions to the parties involved, giving them a chance to
respond and provide more information. This process holds open the possibility that the
conclusions could change.
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rules and essentially re-creates the stock exchange as it should op-
erate, relying on stock exchange rules and the actual ‘‘inputs’’ to
the exchangeFthe flow of orders. CMDA officials locate, read,
analyze, and then test the application of the rules relevant to the
situation under consideration. When staff members think they
have interpreted the rules and applied them to the situation cor-
rectly, the entire process is presented to and discussed with a su-
pervisor, including as many possible responses as could be
encountered. Finally, the CMDA decides whether a situation war-
rants their direct involvement, rather than waiting for a broker to
issue a complaint letter. This proactive involvement in market op-
erations sharply contrasts with the SRC activities in Ghana.

During my research, the GSE was in a period of transition,
changing the process by which orders were matched. Under the
new system, order-matching procedures were in price-time prior-
ity with instant execution. This contrasts sharply with the previous
trading regime, in which any broker could match another’s price
on a bid or offer and, if the order was large enough, share
proportionally in any trade. The shift in trading rules, thus, posed
a problem for brokers: If one broker was the first to place an
order to sell at a particular price, all of his or her shares would
have priority over those of a broker who placed an order to sell
at the same price moments later, meaning that trades would often
go to the first broker, rather than be shared among a number
of firms.

One brokerage firm noted a provision in the rules: Brokers
could enter ‘‘market orders,’’ designating the order as ‘‘MKT’’
rather than putting a specific price on the order. Under the rules, a
market order has priority over an order with a specific price. A
broker could decide to use a trading tactic to list an order to buy or
sell at MKT and immediately place the corresponding order to
complete the transaction; this could circumvent the priority rules,
getting both the buying and selling sides of the transaction. At one
of the earliest ‘‘live’’ sessions of continuous auction trading, the
firm found itself in a situation in which it wished to complete a
transaction where it had both a buying and selling order for the
shares of a company, but it could not fill both of the orders because
another firm already had an offer to sell the shares at that price.
The former firm decided to use this tactic, listing the selling order
at MKT and less than a minute later listing the buying order,
claiming the trade. At this point, a very heated argument broke out
on the floor of the stock exchange, with the broker justifying the
tactic by referring to the provisions for market orders in the trad-
ing rules. After studying the rulebook, a GSE official grudgingly
upheld the trade. As was standard, no officials from the regulatory
agency were present. Within one week, other brokersFincluding
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the broker whose order was bypassed in this first instanceFstarted
to learn and use the tactic.16

As other brokers started to use the tactic, they lacked under-
standing of the trading rules concerning the tactic and made er-
rors. As a result, some brokers claimed trades17 that they should
not have: The broker from Cantonments Stock Brokers (CSB)
placed an order to buy Volta River Bank (VRB) at market and an
order to sell the same number of shares at 2300, claiming the
transaction. When the broker placed the orders, however, there
were existing orders on the board to buy VRB at 2300 and to sell
VRB at 2305. Thus, if the CSB broker had first entered the order
to buy at market, CSB should have bought the VRB at 2305 (from
the member with the existing selling order at 2305). If the broker
had entered the selling order first, CSB should have sold to the
buyer with the bid at 2300. In spite of the fact that a number of
other brokers were watching the transaction, no broker caught the
error.

I witnessed other, similar incidents in the following weeks.
Conversations with and among the brokers indicated that these
were honest mistakes. Brokers thought they were using the rules
correctly. In the instances that somebody notified a stock exchange
official about a mistake, the typical pattern of response would be
first to verify that the mistake had been made, followed by a check
of the order tickets for the time that the orders were placed. If the
GSE official concluded that a mistake had occurred, the official
would typically go to the errant broker and explain the problem.
The broker would usually apologize and claim that he or she did
not realize the error. In the end, the GSE would issue a warningF
usually a simple verbal warning. This action was designed to be
preventive, as the transgression of the rules was seen primarily as a
temporary, developmental issue. GSE officials generally saw a mis-
take as a flaw in the rules that would be corrected. At the same
time, GSE officials viewed each broker as deserving one chance to
make a mistake, since they were often trying to use these tactics to
keep up with their rivals.

Unlike the CMDA, the SRC was notably absent in the instances
of trading violations at the stock exchange. As no formal discipli-
nary action was taken in these instances, the SRC received no no-
tification of specific violations of trading rules. The SRC was,
however, indirectly involved in the attempts of the GSE to come up
with a correction to the trading rules. This effort was part of a

16 When I was leaving the field, the GSE had a draft of a rule clarification that would
make it impossible for brokers to use the tactic.

17 Under the new trading system, brokers are responsible for matching orders and
reporting trades to the stock exchange.
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wider range of work by a committee charged to oversee the phased
implementation of the new trading arrangements. In the commit-
tee meetings, the SRC representative was often a minor player. The
representative would participate, asking questions and offering
suggestions, but did not take an active leadership role, nor would
the representative be consulted about how the SRC staff would
look upon possible rule changes. It seemed, at times, that the rep-
resentative was there as much to be informed about what the GSE
would be doing as to engage in any sort of oversight or regulation.18

This analysis touches on the more fundamental issue of the
general relationship between the regulatory agency and the stock
exchange. In Ghana, the relationship is more or less one of a
partnership, with the SRC delegating authority to the exchange
and jointly inspecting brokerage firms with the exchange. As an
official at the SRC noted, ‘‘The stock exchange itself would have
seen [any instance of market malpractice]. As a matter of course,
they have to give us that report. We even ask them to investigate
and report to us.’’ The SRC is detached from the daily operations
of the stock exchange but maintains regulatory power over the
exchange. As an SRC official explained,

The fact is that the rules and regulations [of the stock exchange]
are . . . approved by us. Once approved, they [the stock exchange]
must follow those rules and regulations. If they want to change
them, they have to come back to us for approval . . . If they do not
comply with the regulations, they are violating them. If we be-
come aware of it, they will be questioned on it. If the explanation
is not adequate or we don’t approve of the explanation, we have
to instruct them to comply.

Formally, these are the same powers held by the CMDA, but in
practice the method of implementing regulation constructs the
trading activities of the stock exchange in a different manner. The
stock exchange’s daily operations in Fiji are an object of regulation
by the CMDA, in which primary importance is attached to having a
process that follows the rules as prescribed. In contrast, the SRC
leaves daily operations as an internal matter for the GSE, which,
according to an SRC official, ‘‘makes sure trading is taking place in
an orderly manner.’’ The SRC engages the GSE trading oversight
as part of a broader partnership between exchange and regulatory
agency. The GSE becomes a source of information (through re-
ports initiated by the GSE or through requests for investigation
and reports from the SRC) for regulation. In this regard, the stock

18 In fact, in some discussions SRC staff members indicated that they are at times
somewhat frustrated by the fact that the GSE sometimes seems to ignore the SRC, such as
inviting the SRC representative to the meeting only an hour before it is to start.
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exchange’s daily operations in Ghana are not an object of regu-
lation, but a source of SRC regulation.

Impact on Broker PracticesFFormal Rule versus Floor-
Norm Orientation

Despite formally similar law, the SRC and the CMDA differ in
their styles of regulation. While the SRC is more distant from the
stock market, the CMDA is a more active participant. And while the
CMDA focuses on the process of market activity, the SRC audits
market and brokerage outcomes. Yet how do these different reg-
ulatory styles impact the legal consciousness and practices of market
participants? To answer this question, I examine three aspects of the
emergence of legal consciousness within these similarly situated
fields. First, I analyze broker disputes during trading. This analysis
shows the emergence of field-level legal consciousness, how brokers
conceive of and express disputes, and how inter-firm relations are
part of this emergent legality. Second, I explore how brokers handle
others’ technical rule violations. This examination demonstrates
brokers’ awareness of when and why compliance with law is nec-
essary and the manners in which competition and status are parts of
the process of the diffusion of this compliance. Finally, I examine the
ways in which brokers express trading norms. This analysis high-
lights the cultural and cognitive importance of legal consciousness
for pricing behavior. Taken together, the analysis demonstrates that
the more removed SRC approach is accompanied by a stronger set
of trading-floor norms that govern broker behavior in Ghana,
while brokers in Fiji are more rule-oriented (even when they are
acting against the spirit of the rules). The field of activity for bro-
kers in Fiji, thus, incorporates a legal consciousness more oriented
toward formal rules than that seen in Ghana.

How Brokers Dispute

As discussed above, the first time a broker at the GSE used an
order designated as MKT to claim a trade, an argument erupted on
the trading floor. The second time the tactic was used by the same
broker, a few days after the stock exchange had upheld the prac-
tice, an even more heated argument ensued, with nearly every
broker shouting and arguing against the broker who initiated the
trade. Other than the broker initiating the MKT trade, no brokers
referred to the trading rules in their arguments. Instead, brokers
invoked themes of fairness, arguing that others ‘‘could not trade
like that.’’ Fellow brokers were the sole audience of this vocal out-
burst. The following week, the broker who ‘‘lost’’ the trade the first
time placed an order at market to get around another broker’s
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order, stating, ‘‘They made a fool of me, but now I will use their
trick.’’ Now there was no argument about the legitimacy of the
tactic. When I asked a broker about this, I was told ‘‘it was accepted
already.’’

In Fiji, the most explicit trading dispute was the instance of
matching orders for the Talanoa Corporation at different prices as
discussed earlier. In this case, the head of trading of one of the
firms whose order was bypassed obtained a copy of the trading
rules and presented an argument to the stock exchange staff about
the rules. The broker could have presented an argument either to
or about the other brokerage firm, arguing that the firm had a duty
to get its client the best price. Instead, the broker’s argument cen-
tered on the exchange’s application of its trading rules. When this
was unsuccessful, the head of trading called the CMDA later that
day to complain about the stock exchange’s decision.

These two examples highlight important differences between
broker orientations in the two exchanges. Both disputes concerned
the interpretation of rules in cases of ambiguity: In Fiji, the debate
concerned what constituted a ‘‘match,’’ while in Ghana, the status
and processing of the new category of orders designated as MKT
was contested. First, the initial audience and framing of the argu-
ments are important. In Ghana, broker-centered arguments about
fairness concentrated the dispute among the brokers despite the
fact that the stock exchange had final authority. Brokers could have
argued to a stock market official that the interpretation put forth by
their competitor was based on a faulty understanding of the pur-
pose of MKT orders under the trading rules.19 In Fiji, the broker
invoked specific trading rules rather than principles of fairness and
transferred the dispute to the exchange. Both framing and audi-
ence shaped the potential outcomes, as the regulatory agency can
levy formal sanctions, while brokers have no such authority. Sec-
ond, despite the fact that a broker in each location cited the trading
rules, the broker in Ghana used the rule as a defense when chal-
lenged after having planned the trades. In contrast, the broker in
Fiji had no idea that any reference to the rule would be needed.
The broker’s use of the rule as an unplanned, immediate response
in Fiji suggests that rule-consciousness is much more a part of the
repertoire of brokers on the SSE.

Finally, there is the difference in the finality of the ruling of the
stock exchange. The broker in Fiji appealed to the regulatory body

19 Such an argument could have focused on the definition of a market order as one
seeking immediate execution. The tactic relied on a lack of immediate execution, since
there was not a corresponding counter-order. Brokers could have also argued that the
principles underlying the trading system (price-time priority) favor orders that improve
the market and that the order in this instance did nothing to improve the market and,
therefore, should not be given priority.
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after the ruling of the exchange, while no such appeal occurred in
Ghana despite the fact that most brokers did not agree with the
ruling. In Ghana, the brokers continued to dispute the practice the
second time it was used even though the stock exchange had held
that it was within the rules, suggesting an attempt to establish a
floor norm against the tactic. Indeed, the practice only became
recognized as accepted after a second broker used it, signaling its
acceptance as a norm of trading, rather than simply an allowed
practice under the rules. This second broker, by announcing ‘‘I will
use their trick,’’ appealed to a norm of the fairness of turnabout.
Instead of appealing to the rule or even simply trading the order,
the broker’s statement justified the behavior against the initial user
of the MKT tactic as fair. These differences illustrate an underlying
difference in legal consciousness as it relates to disputing: Brokers
in Ghana conceived of and expressed disputes in terms of norms
and fairness, while brokers in Fiji emphasized the formal principles
of rules.

The difference in orientation toward the rules between Fiji and
Ghana is further underscored by the strong adherence of brokers
in Ghana to norms of fairness even when the trading rules would
have allowed other practices, illustrated by an incident in Ghana in
which the norms of fairness were explicitly invoked to prevent a
broker from taking advantage of orders on the market. During one
pre-opening session, a broker had listed an order to sell shares of a
company as MKT. Since trading had not yet opened, this trade
would happen at the price of the highest order to buy at the
opening of trading. One broker noticed this and said to two other
brokers, ‘‘I will wait to drop the price,’’ meaning that the broker
was going to enter an order to buy at a substantially lower price just
prior to the beginning of trading. The other brokers responded,
‘‘It is not fair,’’ counseling the buying broker to not drop the price
(and, just to make sure, these brokers also told the selling broker
what the other broker might do). While aware of what the rules
allowed, the buying broker did not simply ‘‘drop the price’’ to take
advantage of the situation, but announced an intention to other
brokers. In making this statement, the broker initiated a conver-
sation about the potential trade, opening the opportunity to hear
what others thought of the trade, rather than simply taking ad-
vantage of the rules. The other brokers’ responseFthat it ‘‘is not
fair’’Fexpresses the importance of a normative order outside that
of the trading rules on the floor.

How Brokers Handle Rule Violations

In both Ghana and Fiji, brokers are likely to protest a com-
petitor’s rule violation if the violation has a direct impact on their
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orders. In the case of rule violations that do not have a direct
impact, brokers in Ghana and Fiji respond differently. Brokers in
Ghana rely on internal status and practice norms, while brokers in
Fiji call upon the resources of the regulatory agency.

After initial disputes about the MKT tactic were settled, more
brokers on the GSE used it over the next few weeks. Some brokers,
however, did not understand the technical details of how to use the
tactic properly, which depended upon the broker time-stamping
and listing the buying and selling orders in the proper sequence.20

On one occasion, a broker listed orders in the wrong sequence.
Another broker, who had no affected orders, checked the tickets
and pointed out the error. This second broker stated, ‘‘Brokers
should be watching each other. We are each other’s keepers. When
I use the MKTorder, I do it right. I want to make sure others do it
right.’’ The broker is not expressing a sense of competitionFthat
the broker wants to make sure others ‘‘do it right’’ so that he can
make sure to not lose any tradesFbut is enforcing a norm and
educating other brokers in the proper use of the technique. This
sense of norms and tutelage also highlights an element of status
involved in proper execution, witnessed by a conversation between
two brokers:

Broker B: Which did you do first [stamp and post the buy or the
sell]?
Broker A: No, I looked.What kind of broker do you think I am?When
I time-stamp, I look at both tickets and make sure.

Broker B, who had made an error using the technique in the
previous trading session, was rebuilding status by demonstrating a
more complete understanding of how and why the sequencing of
orders matters. Broker A’s response indicates that competence and
status, rather than proving that the technique and the trade were
proper, were the main concerns. Neither the broker who ‘‘wants to
make sure others do it right’’ nor Broker B were directly affected
by the potentially offending orders, yet they commented on them.
In this regard, while there is a concern that the procedure used is
correct within the rules, the consciousness of these rules is strongly
mediated through status and practice norms, as they reflect on the
‘‘kind of broker’’ others think one is.

In contrast, brokers in Fiji used technical rule violations as a
more direct part of their competitive toolkit by alerting regulatory

20 For example, if the broker wanted to bypass another broker’s selling order and
there were no buying orders on the trading board (which was the most common scenario),
the broker would have to first stamp and list the order to sell at market. After this order was
listed, the broker could then list the buying order at the desired transaction price. If the
broker were to reverse the sequence of the orders, the buying order (stamped and listed
first) would match the selling order that the broker had wished to bypass.
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officials at the CMDA. Thus, when a brokerage firm learned that a
competitor had accidentally sold a larger quantity of shares than
the competitor had, the firm tipped the CMDA. These actions can
cause some short-term problems for the firm that is investigated
and are also a means by which to ‘‘spoil the identity’’ (Goffman
1959) of the competing broker, perhaps bringing a greater degree
of scrutiny in the future. Thus, allegations occur even when there
may be no clear rule violation. When one firm was upset about the
manner in which a competing broker sold shares to raise the cash
position for a client, the firm complained to the CMDA that the
broker was engaged in market manipulation. While the CMDA
investigates complaints that are backed with evidence, an official
noted that ‘‘too often, brokers talk to [a CMDA official] on the floor
[of the SSE]. That’s competition and rivalry.’’ Investigations, even
absent any finding of wrongdoing, can have a significant impact on
a firm.

The differences between how status is implicated, how sanc-
tions are applied, and how arguments are framed relate to the
more fundamental difference between internal, floor-based norms
in Ghana and the external rule orientation in Fiji. In both instanc-
es, there is an attempt to have a sanction applied to the violator. In
the case of the brokers in Ghana, this attempt is through impugn-
ing the competence and status of the brokers vis-à-vis the other
brokers. Compliance, therefore, is not necessary for the sake of
following law, but for individuals to uphold their character within
this situated field. In Fiji, however, the attempt to sanction invokes
the more formal process of a regulatory agency investigation. Such
efforts are not concerned with the status of brokers amongst bro-
kers but may be attempted to harm the status of the competing
firm with the regulatory agency. Thus, while brokers in Fiji may
want to illustrate compliance to other brokers, the rationale behind
this presentation is to avoid unwanted regulatory attention, rather
than to uphold one’s character in the eyes of one’s peers.

How Brokers Express Trading Norms

In both markets, brokers have substantial influence on the
prices of clients’ orders and, as a result, subsequent trades. Brokers
have interests in presenting the market as a stable place to invest to
a public that is not accustomed to financial volatility and in main-
taining their share of the market. Within this environment, certain
norms of how to trade have formed, particularly in relation to price
declines (Larson 2001).

On the GSE, brokers used to be expected to ‘‘restore the price’’
of a company’s shares if they bought or sold these shares at a price
lower than the previous closing price, particularly in the case of
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large, block trades. Brokers would restore the price, creating a
trade by listing orders to buy and sell a small number of shares
(typically one hundred, the minimum size of a trade to change a
price) to bring the closing price in line with the previous day’s
closing price. Under the new trading system, the norm of restoring
the price was violated when a broker needed to match a large
buying order with a large selling order at a price 2% below the
previous close. To do this, the broker first had to supply shares to
an open order to buy shares at the previous closing price. When
other brokers saw the trading, they became upset. The reactions
were swift: ‘‘Now they [the shares] have come down. You have to
take the price back up’’ and ‘‘Push the price up.’’ When these
simple commands did not work, the brokers shifted tactics. One
broker stated, ‘‘We are learning. You should have reserved one
hundred [shares] out of that and closed it at [the previous closing
price].’’ Another broker reinforced this lesson by stating, ‘‘If they
had bought one [hundred shares fewer] and the rest at [the pre-
vious close], that would be fine.’’ When even these comments did
not achieve the desired result, one broker announced to all the
other brokers, ‘‘They are going to go home and they are not willing
to do anything about it. . . . They don’t care.’’ No broker, other than
the broker who engaged in the trade, expressed an opinion that
differed from the general negative assessment. Away from the
floor, two brokers expressed that they had no problem with the
trading. The strength of the floor norms is demonstrated in that
one of these brokers was one who was complaining on the
floorFsuch an expression was possible only in a private interview
(whether or not it was sincere).

When the broker in Ghana violated the norm of restoring the
price, the reaction of the other brokers was immediate and vocal.
The matter-of-fact commands from the other brokers to bring the
price up demonstrate that the norm was unproblematic in their
eyes, despite explicit prohibitions against false trading and market
manipulation in both the trading rules and the SIL.21 When the
initial attempt to alert the broker to the duty to restore the price
was unsuccessful, the other brokers undertook it as their duty to
educate the broker as to how the trade really should have hap-
pened, offering an opportunity to repair the reputation of the

21 Section 123 of the Securities Industry Law reads:
A person who effects, takes part in, is concerned in or carries out, either
directly or indirectly, two or more transactions in securities of a body corpo-
rate which are transactions that have, or are likely to have, the effect of raising,
lowering, maintaining or stabilizing the price of securities of the body cor-
porate on a stock exchange in Ghana with intent to induce other persons to
sell, purchase or subscribe for securities of the body corporate or of a related
body corporate commits an offence.
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trading broker, who could align the action as a simple mistake.
When even this was not successful, the other brokers resorted to a
shaming tactic to sanction the broker (‘‘they are not willing to do
anything about it . . . they don’t care’’). While the ‘‘offending’’ bro-
ker could have sought protection by claiming a defense that the
trading rules established that the trade had to happen in this
manner (which would have been a true statement), this was not the
case. In response to the other brokers’ comments, the trading
broker responded, ‘‘We had to amend the order so many times.
You should accept that you do not understand the situation.’’ In-
stead of using the rules that supported the actions in this situation,
the broker appealed to other brokers to accept the trading as ex-
cusable due to the circumstances. Further, the broker’s claim that
others did not understand was not concerning the trading rules,
but the particular situation of the clients for whom the broker was
trading.

In Fiji, there was a similar norm to maintain stable prices in
certain shares. In one instance, however, a broker had a client who
needed a sum of money in a short time frame and gave the broker
instructions to sell shares as low as 10% below the previous closing
price. During trading, the broker ended up selling some of the
shares 5% below the previous close, which is where the issue closed
that day. After trading, the broker explained to others the situation
of the client, giving an excuse for the violation of the norm. More
telling, however, was the reaction of another, newer broker who
said in response, ‘‘Don’t worry. I’ll make sure the price goes up on
Monday.’’ After the inexperienced broker was out of earshot, one
bystander (an official of the regulatory agency) said, ‘‘That was a
very stupid thing to say.’’ In recounting the story later, the initial
broker stated that the new broker’s comments showed a lack of
skill, since a ‘‘good’’ broker may make sure the price goes up but
not say anything about it publicly.

The importance of rule orientation among the brokers in Fiji is
also evidenced by the explicit focus on the trading rules that would
be expressed in the brokerage officesFparticularly when brokers
were violating the rules. While I was with a brokerage firm, a bro-
ker had prepared orders for that day’s trading under the assump-
tion that this broker would gain recognition on the trading floor
prior to competing brokers and be able to transact a number of
buying and selling orders at one price; however, at the call market,
a competing broker was recognized first and listed an order to buy
(that was not filled) at a different price, preventing the broker
from listing the prepared orders. Rather than place the orders
and trade against the competing broker, the broker simply held
the orders for the next session. Knowing that the CMDA could
check specific order forms and understanding the applicable rules
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(orders must be placed at the next call market after receipt), the
broker said,

Don’t fill in the bottom [of an order form] until you are ready to
place the order. Sometimes, the [inspector from the regulatory
body] says you got this order on this date and you did not place it
until this other date. . . . [To prevent this, you should] put the date
here that you take it to the board.

The broker knew that not placing the orders is a violation and that
the CMDA may well discover it. To minimize the likelihood of dis-
covery, the broker must have sufficient awareness of the rules and,
thus, know that the date on an order form should be the same date
(or one day earlier) as the order is placed on the board.

The difference in rule consciousness between the two sets of
brokers is quite apparent. Knowledge of these rules is part of the
cognitive frame used by the brokers in Fiji in preparing and
processing orders and in trading on the exchange, particularly
when the brokers use formal rituals only to comply. Such compli-
ance, however, requires formal silence on the trading floor
about the norms that violate the rules. Certainly, this rule con-
sciousness is related to the more constant presence of the regula-
tory authority in Fiji as compared to Ghana; however, brokers
themselves reproduce this orientation toward the formal rules in
their practices of competition and measures of status. The broker
who openly expressed the price norms in Fiji was seen by col-
leagues (and regulators) in a manner similar to the broker in
Ghana who violated the norm of restoring the price. When trading
norms are violated in Ghana, the attempt is made to educate or
shame, keeping the norms within the trader-based group. In
Fiji, this role of education and shame is transferred to the regu-
latory body.

Conclusions

We can better understand the impact of regulation on market
behavior if we incorporate insights from neo-institutional and legal
consciousness theories. Regulation is involved in constructing fields
of action. As such, regulation shapes the environment in which
economic actors are embedded. Regulatory law, however, is inde-
terminate, being constructed within the field that it is to regulate
(Suchman & Edelman 1997; Edelman, Uggen, & Erlanger 1999).
The manner in which this ambiguity is resolved shapes the struc-
ture of legal consciousness in the field of action. As a result of
this structure of legal consciousness, actors incorporate and use
understandings about disputes and behavior in their actions in that
field.
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This theoretical model applies to the implementation of secu-
rities industry regulation in Ghana and Fiji. Despite formal sim-
ilarity in powers and duties, there are substantial differences in
how regulatory activity has been constructed. The CMDA has been
actively involved in stock exchange activities, using a transaction-
processing approach to regulation. The SRC has been more re-
moved from the daily operations of the stock exchange, using an
auditing approach to regulating the market and market partici-
pants. The different approaches reflect the history of regulatory
establishment, with Ghana’s regulatory agency established a
number of years after its stock exchange. Neither regulatory ap-
proach should be held to be more correct or more effective than
the other. Both agencies uncover some rule violations, but miss
others. Both agencies identify and respond to instances of serious
misconductFsuch as fraudulent selling of securities and unau-
thorized trading of customer moneyFin an efficient and effective
manner.

However, the difference in regulatory approach impacts the
manner in which market participants are embedded in the market
by creating differences in legal consciousness within the fields of
action. Brokers in Ghana have developed stronger, internal norms
that are openly expressed on the floor of the stock exchange,
while brokers in Fiji are oriented more toward formal rules. The
difference in orientation creates a difference in the structure of
market practices and competition between brokers in Ghana
and Fiji. While the trading rules in the two markets are similar,
differences in the extra-competitive tactics emerge as a result of
the differences in floor norm and formal rule orientation.
Disputes that arise during trading are recognized, framed, and
addressed differently based on the orientation of the brokers.
In addition, these differences in orientation shape the under-
standings of the brokers about competence, status, and the legit-
imacy of changes in trading practices, as brokers assess each
other’s performance and relative merit based on standards
derived from their shared understandings of and orientation
toward law.

The difference in the structures of legal consciousness between
these fields is consistent with research that suggests that the impact
of an institution within any particular social field is associated with
the presence of representatives of the institution (Heimer 1999). In
particular, the more constant presence of regulatory officials in Fiji
has been associated with a greater influence of formal legality on
the field of trading activity on the stock exchange when compared
to the field of trading activity in Ghana. Over time, though, it
may well be that such a presence need not be necessary to sustain
the shared consciousness of typical actors in the field. Through
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institutional structuration, actors create and reproduce cultural
expectations, governing principles, and organizational norms
(Suchman & Edelman 1997). In Fiji, brokers reproduce the for-
mal rule orientation in challenging the stock exchange’s interpre-
tation of a rule or complaining to the regulator about a technical
violation of the rule. Indeed, over time, as the interpretation of
Fiji’s regulatory rules crystallizes, enforcement activities by the
regulatory agency may well decrease, as market participants inter-
nalize the discipline of these rule-oriented norms (Phillips &
Grattet 2001). Similarly, by drawing on broker-centered floor
norms, education, and shaming to respond to disputes and viola-
tions, brokers in Ghana reproduce the distance of the regulatory
agency.

The conceptualization of legal consciousness as a feature of a
field of action enhances the theoretical understanding of the proc-
esses by which legality is institutionalized. This theoretical ad-
vancement broadens our understanding of how individuals and
organizations within a field conceive of disputing and compliance.
Rather than beginning from the assumption of the applicability of
law, researchers may examine the manners in which the legal con-
sciousness typical in a field of action pose compliance as a necessity
or disputes as worth pursuing. Further, this conceptualization en-
hances our understanding of how legality applies to relations be-
tween actors within a particular field in matters such as when to
dispute and how to frame such disputes. In this manner, legal
consciousness can be understood as an emergent structure within a
social field.

By understanding legal consciousness as an emergent structure
within social fields, one gains insight into how legality influences
processes that occur in these fields. The emergent legal conscious-
ness shapes social relations between participants. For instance,
markets can be understood as social structures developed to over-
come uncertainty by stabilizing relations among a set of actors
(White 2002). Shared understandings, including legal conscious-
ness, develop and are institutionalized within these market struc-
tures, impacting the operation of the market and the potential for
change in the market. Legal consciousness influences the status
and attributed competence of a participant, how others interpret
and evaluate the participant’s actions, and the potential for a chal-
lenger to be seen as legitimate and to possibly become an incum-
bent market leader. In markets and other social fields,
institutionalized legal consciousness provides stability within the
field as well as the potential for producing change. The orientat-
ions and understandings of law shared by actors within that
fieldFor the institutionalized legal consciousnessFare part of the
dynamic of that field.
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