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1.1 INTRODUCTION: WHY WE NEED A DIFFERENT
PERSPECTIVE ON ACCOUNTABILITY IN THE EMU

The Fconomic and Monetary Union (EMU) is a major achievement of
FEuropean integration but also one of its major democratic accountability
challenges. No other policy area of the European Union (EU) is as clear
about ‘who gets what, when, how™ as the EMU. No other policy area has laid
bare the necessity of controls — political, legal and administrative — over the
exercise of power at the EU level as much as the EMU did during the euro
crisis.® And yet the academic and political debate about democratic account-
ability in this policy field has reached a stalemate. On the one hand, it is
widely acknowledged that the EMU suffers from structural flaws determined
by a multi-level system that blurs conventional accountability lines between
those who hold political authority in a representative democracy (the citi-
zens) and those who make decisions on their behalf (in this case EU insti-
tutions).? With respect to economic policy coordination, it remains difficult

This chapter draws upon a theoretical framework developed in Mark Dawson and Adina
Maricut-Akbik, ‘Procedural vs Substantive Accountability in EMU Governance: Between
Payoffs and Trade-offs’ (2021) 28 Journal of European Public Policy 11, 1707-1726.

' Harold Dwight Lasswell, Politics: Who Gets What, When, How (Whittlesey House 1936).

* Mark Dawson, ‘The Legal and Political Accountability Structure of “Post-Crisis” EU
Economic Governance’ (2015) 53 Journal of Common Market Studies 976; Frank Naert,
“The New European Union Economic Governance: What about Accountability?” (2016) 82
International Review of Administrative Sciences 638.

3 This is an adaptation of the ‘democratic deficit’ argument in the EU: Giandomenico Majone,
‘Europe’s “Democratic Deficit”: The Question of Standards’ (1998) 4 European Law Journal
5; Andrew Moravesik, ‘In Defence of the “Democratic Deficit”: Reassessing Legitimacy in
the European Union’ (2002) 40 Journal of Common Market Studies 603; Andreas Follesdal
and Simon Hix, ‘Why There Is a Democratic Deficit in the EU: A Response to Majone and
Moravcesik’ (2000) 44 Journal of Common Market Studies 533.

19

https://doi.org/10.1017/9781009228800.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009228800.003

20 Adina Akbik and Mark Dawson

to disentangle the individual responsibility of finance ministers acting col-
lectively in the Eurogroup and the Economic and Financial Affairs Council
(ECOFIN), although their members are technically accountable to their
respective national parliaments and electorates.* The same problem exists
when considering decisions made by heads of state and government in the
European Council — an institution which has taken a clear leadership role
during the euro crisis.’ The European Parliament (EP) has virtually no con-
trol over the intergovernmental institutions, while its legislative oversight of
the European Commission in economic governance remains weak.® In paral-
lel, the Commission saw its powers expanded during the euro crisis by assum-
ing key responsibilities for the coordination of national budgets through the
newly introduced European Semester.”

On the monetary union side, the European Central Bank (ECB) has always
faced criticism from an accountability perspective because its establishment
effectively took monetary policy decisions away from Eurozone Member
States and entrusted them to a technocratic institution, which, by several
accounts, is the most independent central bank in the world.® The expan-
sion of the ECB mandate during the euro crisis has further complicated the
situation, adding new accountability deficits with respect to unconventional
monetary policies, financial assistance programmes and banking supervision.’
Last but not least, the Eurozone Member States established in 2012 an inter-
governmental organization — the European Stability Mechanism (ESM) —
designed to provide financial assistance to countries experiencing sovereign
debt problems. Given its status outside EU Treaties, the ESM is subject only
to a limited extent to scrutiny by national parliaments and not at all to scrutiny

4 Article 10 TEU.

5 Adina Maricut and Uwe Puetter, ‘Deciding on the European Semester: The European

Council, the Council and the Enduring Asymmetry between Economic and Social Policy

Issues’ (2018) 25 Journal of European Public Policy 193, 199.

Sergio de la Parra, “The Economic Dialogue: An Effective Accountability Mechanism?” in

Luigi Daniele, Pierluigi Simone and Roberto Cisotta (eds.), Democracy in the EMU in the

Aftermath of the Crisis (Springer International Publishing 2017).

Michael W Bauer and Stefan Becker, “The Unexpected Winner of the Crisis: The European

Commission’s Strengthened Role in Economic Governance’ (2014) 36 Journal of European

Integration 213.

Jakob De Haan and Sylvester CW Eijffinger, “The Democratic Accountability of the European

Central Bank: A Comment on Two Fairy-Tales’ (2000) 38 Journal of Common Market Studies

394, 396

9 Mark Dawson, Adina Maricut-Akbik and Ana Bobi¢, ‘Reconciling Independence and
Accountability at the European Central Bank: The False Promise of Proceduralism’
(2019) 25 European Law Journal 75; Diane Fromage and others, ‘ECB Independence and
Accountability Today: Towards a (Necessary) Redefinition?” (2019) 26 Maastricht Journal of
European and Comparative Law 3.
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by the EP.* To sum up, the EMU institutional structure illustrates in many
ways the ‘impossible accountability thesis” in the EU, according to which
democratic accountability is simply incompatible with the EU’s multi-level
governance model.”

On the other hand, scholars have emphasized the need to improve
EMU’s democratic accountability since its inception.” Demands to make
the EMU more accountable follow the standard discourse on accountabil-
ity in modern governance: at the basic level, accountability requires pub-
lic officials — whether elected or not — to justify their conduct in front of
a higher authority; at the next level, accountability ensures the possibil-
ity to punish those officials found lacking or allow them to make amends
for past failures.”* An accountability relationship thus involves two parties:
an account-giver — henceforth ‘the actor’ — who can be a person (mem-
ber of a legislature, executive, bureaucracy) or a public institution, and an
account-holder — henceforth ‘the forum” — who can also be an individual (a
direct superior, a minister, a parliamentarian) or an institution (parliaments,
courts, ombudsmen, audit offices).”> In the policy discourse on accountabil-
ity, the concept has multiple positive connotations, holding (1) the promise
of democracy (by ensuring the answerability and responsiveness of elected
officials), (2) the promise of control (through mechanisms designed to over-
see executive and administrative action), (3) the promise of justice (through
judicial and administrative review of government decisions), and (4) the
promise of performance (through target-setting and incentivization of pub-
lic officials).®

David Howarth and Aneta Spendzharova, ‘Accountability in Post-Crisis Eurozone
Governance: The Tricky Case of the European Stability Mechanism’ (2019) 57 Journal of
Common Market Studies 894, 9oS.

" Gijs Jan Brandsma, Eva Heidbreder and Ellen Mastenbroek, ‘Accountability in the Post-
Lisbon European Union’ (2016) 82 International Review of Administrative Sciences 621, 624.

* Amy Verdun, ‘The Institutional Design of EMU: A Democratic Deficit?’ (1998) 18 Journal of
Public Policy 107.

5 Patricia Day and Rudolf Klein, Accountabilities: Five Public Services (Tavistock 1987) 4;
Barbara Romzek and Melvin ] Dubnick, ‘Accountability’ in Jay M Shafritz (ed.), International
Encyclopedia of Public Policy and Administration (Westview Press 1998) 6; Richard Mulgan,
“Accountability”: An Ever-Expanding Concept?’ (2000) 78 Public Administration 555, 555.

4 Robert D Behn, Rethinking Democratic Accountability (Brookings Institution Press 2001) 3;
Dawn Oliver, Government in the United Kingdom: The Search for Accountability, Effectiveness,
and Citizenship (Open University Press 1991) 22-28.

> Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13

European Law Journal 447, 450.

The four ‘promises of accountability” are borrowed from Melvin ] Dubnick, ‘Accountability as

a Cultural Keyword” in Mark Bovens, Robert EE Goodin and Thomas Schillemans (eds.), The

Oxford Handbook Public Accountability (Oxford University Press 2014) 29.
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The problem, however, is that the institutional set-up of the EMU reduces
the potential of such promises significantly. For example, in order to address
the structural weaknesses of the EP in the EU political system, there is a pro-
posal to institutionalize a subcommittee for Eurozone oversight that would
call executive actors to account for their decisions.'” It is doubtful, however,
that such a committee would deliver on the ‘promise of democracy’, given
the well-known disconnect between citizens and EP elections — despite the
institutional empowerment of the EP in recent years.™ In a similar vein, since
the ECB mandate can only be altered through a cumbersome treaty change,
there is pressure for the institution to narrow the mandate on its own — for
instance, by excluding itself from financial assistance conditionality, limit
ing the purchase of government bonds to avoid redistribution or setting more
specific objectives to measure the effectiveness of its banking supervision.”
To put it differently, given the constraints of the ECB legal framework, the
‘promise of control” present in accountability discourse is largely a voluntary
exercise — dependent on the ECB’s ‘willingness for control’ by oversight bod-
ies like the EP and national parliaments, the European Ombudsman, the
European Court of Auditors (ECA) or the European Anti-Fraud Office.

The mismatch between the structural flaws of EMU accountability and the
incremental proposals put forth to reform the system suggests that academic
thinking about accountability on the topic is at a stalemate. There is a gap
between what is seen as necessary and what is feasible in the EMU gover-
nance framework — given the complications of multi-level decision-making
within a hybrid institutional constellation of intergovernmental and supra-
national actors. In this chapter, we identify the cause of the stalemate in the
parallel development of deductive and inductive approaches to accountability
in the EU. Most deductive approaches typically apply national accountabil-
ity benchmarks on EMU and subsequently find numerous shortcomings in
their institutionalization at the EU level — especially when it comes to the
role of parliaments. In contrast, inductive approaches start from the EU’s

Michele Chang and Dermot Hodson, ‘Reforming the European Parliament’s Monetary
and Economic Dialogues: Creating Accountability Through a Euro Area Oversight
Subcommittee” in Olivier Costa (ed.), The European Parliament in Times of EU Crisis:
Dynamics and Transformations (Springer International Publishing 2019).

Simon Hix and Bjgrn Hgyland, ‘Empowerment of the European Parliament’ (2013) 16 Annual
Review of Political Science 171, 184.

19 Paul Dermine, ‘Out of the Comfort Zone? The ECB, Financial Assistance, Independence
and Accountability’ (2019) 26 Maastricht Journal of European and Comparative Law 108;
Klaus Tuori, ‘Has Euro Area Monetary Policy Become Redistribution by Monetary Means?
“Unconventional” Monetary Policy as a Hidden Transfer Mechanism’ (2016) 22 European
Law Journal 838; Dawson, Maricut-Akbik and Bobi¢ (n g) 78.

https://doi.org/10.1017/9781009228800.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009228800.003

From Procedural to Substantive Accountability 23

Treaty framework on EMU and subsequently infer standards of accountable
behaviour for different EU institutions. The problem is that the EU cannot
meet national benchmarks for accountability, while the principles set in the
EU Treaties are too narrow and hence decoupled from generally applicable
accountability standards.

To break the stalemate, we propose a new deductive framework for study-
ing accountability more suitable to EMU and the EU setting — which can
be applied and drawn upon in subsequent theoretical and empirical chap-
ters within this collection. Drawing on public administration literature,
legal scholarship, and liberal and republican thinking in political theory, we
develop a normative conceptualization of accountability that seeks to answer
a basic question: ‘what is accountability good for?” Accordingly, we identify
four normative ‘goods’” of accountability: openness, non-arbitrariness, effec-
tiveness and publicness. We show that existing mechanisms of accountability
can address the normative ‘goods’ in two ways: one centred on the processes
through which actors take decisions (procedural accountability) and the other
focused on the merit of the decisions themselves (substantive accountabil-
ity).”® We argue that there are both pay-offs and trade-offs in choosing one
alternative over the other. While procedural accountability brings clarity
and predictability for the people involved in the process, it tends to detract
from the underlying goals of accountability’s four normative goods because it
draws public attention away from the policies public officials pursue and their
effects to the procedures by which they do so. In contrast, substantive account-
ability is more complex and costly to achieve but has the merit of maintaining
the normative ethos of the concept. After analysing various aspects of EMU
accountability, we conclude that procedural accountability dominates: a find-
ing that we encourage our authors to critically explore.

The chapter is structured as follows. We begin by explaining the stalemate
of the EMU accountability literature, caught between deductive approaches
focused on national benchmarks of democratic accountability and inductive
approaches emphasizing contrasting interpretations of different principles set
by EU Treaties. We show the need for a deductive, normative perspective
that is applicable to the EMU without being specific to it. The second sec-
tion introduces the four normative goods of accountability and describes the
possibilities to enforce them in a procedural or substantive way. The third
section applies the new conceptualization to examples across the EMU in
order to show how political and legal institutions deliver the normative goods

** We first developed the distinction in relation to the ECB; see Dawson, Maricut-Akbik and
Bobi¢ (n 9) 76.
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of accountability procedurally and substantively — with an emphasis on the
former. The fourth section highlights the limits of procedural accountability,
making an argument against its prevalence in the EMU governance structure.
We conclude with a call for both our authors and other scholars to apply
the distinction between procedural and substantive accountability to different
policy fields and institutions within EMU.

1.2 THE STALEMATE OF ACCOUNTABILITY RESEARCH ON
EMU: BETWEEN DEDUCTIVE AND INDUCTIVE APPROACHES

To make sense of the accountability literature on EMU, we propose a distinc-
tion between deductive and inductive approaches to accountability. The basis
of the classification is the reasoning behind accountability assessments: how
do scholars judge whether an actor has acted accountably in the EMU? Do
they start from general definitions and seek to apply them to specific institu-
tions like the ECB? Or alternatively, do they first examine a given institutional
setting, for example, the legal framework of the ECB, and then derive general
accountability standards applicable thereof? The distinction between deduc-
tive and inductive methods is well known in scientific inquiry. From Aristotle
to Francis Bacon to William Whewell, philosophers have discussed two direc-
tions of the scientific method: the first begins with general and fundamental
principles that are then applied to specific cases (deduction), while the second
starts with the specific of what is observed and then moves to general and
fundamental principles (induction).” Although this chapter focuses on the
EMU, the distinction between deductive and inductive approaches applies to
accountability research more generally.

In fact, accountability research benefits from the new classification in
two ways. First, the distinction between deductive and inductive approaches
transcends regular disciplinary boundaries dividing the study of account-
ability** — especially visible between political scientists and legal scholars.
Browsing through the relevant academic literature, we can identify deductive
and inductive studies which examine all the classic institutional mechanisms
of accountability, regardless if they are political (elections, parliamentary

* Hanne Andersen and Brian Hepburn, ‘Scientific Method’ in Edward N Zalta (ed.), The Stanford
Encyclopedia of Philosophy (Summer 2016, Metaphysics Research Lab, Stanford University
2016) https://plato.stanford.edu/archives/sumzo16/entries/scientific-method/ accessed 18 March
2020.

* Mark Bovens, Thomas Schillemans and Robert E Goodin, ‘Public Accountability’ in Mark
Bovens, Robert E Goodin and Thomas Schillemans (eds.), The Oxford Handbook Public
Accountability (Oxford University Press 2014) 6—7.
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scrutiny of the executive), legal (judicial review), administrative (investiga-
tions by ombudsmen, auditing and anti-fraud offices) or managerial (hierarchy
in a bureaucratic organization).” Second, the deductive/inductive dichotomy
encompasses definitions of accountability that are either normative or descrip-
tive, as distinguished by Mark Bovens.* From a normative standpoint, what
matters are standards for accountable behaviour, which can be either general
(deductive) or specific to a situation (inductive). From a descriptive perspec-
tive, the interest is in [the appropriate] institutional mechanisms of account-
ability, which can be borrowed from other contexts in a comparativist effort
(deduction) or inferred on an ad hoc basis from the experience of selected
actors (induction). Consequently, deductive or inductive studies can have an
explicit normative focus on the accountable behaviour of actors or a more
analytical focus on the institutional arrangements of accountability.

In the EMU accountability literature, deductive approaches revolve around
two general standards of accountability: ensuring democratic control and pre-
venting abuses of power.” This is visible among authors who underline the
accumulation of executive power in economic governance after the euro cri-
sis and the necessity to increase the role of parliaments as a countervailing
power.2® While the EP had been marginally involved in economic governance
prior to the crisis, national parliaments actually saw their budgetary and fis-
cal monitoring powers reduced since the institutionalization of the European
Semester.?” The importance of parliaments for democratic accountability is
grounded in an understanding of the concept as the counterpart to delegation
in the ubiquitous principal-agent model. The logic is straightforward: if ‘A is
obliged to act in some way on behalf of B’, then ‘B is empowered ... to sanction
or reward A for her activities or performance in this capacity’.® Transposed to

2

o

Ibid., 12. The authors also talk about professional peer review and social accountability mecha-
nisms, but they cannot be considered part of the ‘classic” accountability toolbox.

* Mark Bovens, “T'wo Concepts of Accountability: Accountability as a Virtue and as a
Mechanism’ (2010) 33 West European Politics 946.

Bovens (n 15) 462.

Ben Crum, ‘Parliamentary Accountability in Multilevel Governance: What Role for Parliaments
in Post-Crisis EU Economic Governance?’ (2018) 25 Journal of European Public Policy 268;
Deirdre Curtin, ‘Challenging Executive Dominance in European Democracy: Challenging
Executive Dominance in European Democracy’ (2014) 77 The Modern Law Review 1, 3.
Katrin Auel and Oliver Héing, ‘National Parliaments and the Eurozone Crisis: Taking
Ownership in Difficult Times?’ (2015) 38 West European Politics 375; Mette Buskjeer
Rasmussen, ‘Accountability Challenges in EU Economic Governance? Parliamentary
Scrutiny of the European Semester’ (2018) 40 Journal of European Integration 341.

James D Fearon, ‘Electoral Accountability and the Control of Politicians: Selecting Good Types
versus Sanctioning Poor Performance” in Adam Przeworski, Susan C Stokes and Bernard Manin
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(eds.), Democracy, Accountability, and Representation (Cambridge University Press 1999) 55.
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the EU level, what is required is to (re-)build the democratic accountability
chain from voters to elected representatives but especially from elected rep-
resentatives to executive actors.® Parliaments are thus crucial in closing the
gap between citizens as the ultimate principals of economic decisions and
various executive agents such as the European Council, the Council or the
Commission. Accordingly, scholars argue that the EMU could improve its
democratic accountability credentials by empowering the EP3° and national
parliaments® in terms of both decision-making and legislative oversight of
executive actors. Despite having different analytical foci, these studies share
an implicit normative assumption that parliamentary involvement in economic
governance can help Member States — and hence the EU — ‘meet their legiti-
macy obligations to their own publics’ 3

In monetary affairs, deductive studies focus on ‘preventing the development
of concentrations of power” and ensuring an appropriate system of checks and
balances of the ECB.3 The emphasis here is different because the ECB is
a non-majoritarian institution whose need for independence from electoral
competition has been one of the cornerstones of the EMU since its creation
(Article 130 TFEU). The EP is thus often cited as an ‘accountability forum’
and not the principal of the ECB in monetary policy and banking supervi-
sion; consequently, the ECB ‘owes’ the EP transparency and justification of
decisions but not obedience or even political responsiveness.>* Conversely,

*9 Kaare Strgm, ‘Delegation and Accountability in Parliamentary Democracies’ (2000) 37
European Journal of Political Research 261, 267.

3° On the EP, see Berthold Rittberger, ‘Integration without Representation? The European
Parliament and the Reform of Economic Governance in the EU’ (2014) 52 Journal of Common
Market Studies 1174; Diane Fromage, “The European Parliament in the Post-Crisis Era: An
Institution Empowered on Paper Only?’ (2018) 40 Journal of European Integration 281; Cristina
Fasone, ‘European Economic Governance and Parliamentary Representation. What Place for
the European Parliament?” (2014) 20 European Law Journal 164.

3" On national parliaments, see Aleksandra Maatsch, ‘Effectiveness of the European Semester:
Explaining Domestic Consent and Contestation’ (2017) 70 Parliamentary Affairs 691; Davor
Jan¢i¢, ‘National Parliaments and EU Fiscal Integration’ (2016) 22 European Law Journal 225;
Mark Hallerberg, Benedicta Marzinotto and Guntram B Wolff, ‘Explaining the Evolving Role
of National Parliaments under the European Semester’ (2018) 25 Journal of European Public
Policy 250.

3* Christopher Lord, ‘How Can Parliaments Contribute to the Legitimacy of the European
Semester?” (2017) 70 Parliamentary Affairs 673, 676.

33 Bovens (n 15) 466.

3% Fabian Amtenbrink and Kees van Duin, “The European Central Bank Before the European
Parliament: Theory and Practice After Ten Years of Monetary Dialogue’ (2009) 34 European
Law Review 561; Stefan Collignon and Sebastian Diessner, ‘The ECB’s Monetary Dialogue
with the European Parliament: Efficiency and Accountability during the Euro Crisis?’ (2016)
54 Journal of Common Market Studies 1296; Adina Maricut-Akbik, ‘Contesting the European
Central Bank in Banking Supervision: Accountability in Practice at the European Parliament’
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the importance of preventing abuses of power is much stronger in the area of
legal accountability, that is, judicial review of ECB decisions by national and
EU courts.?® In legal accountability, deductive and inductive approaches are
sometimes intertwined, as courts apply the general standard of ‘curtailing the
abuse of executive power’ in reference to existing regulations.3* A combina-
tion of deductive and inductive approaches can be found for instance in the
work of Markakis, who examines the accountability of the ECB in relation to
the price stability objective prescribed in Article 127(1) TFEU .37

Conversely, studies that are ‘purely’ inductive use the EMU legal and insti-
tutional architecture as the starting point for evaluating accountability. A clear
example is offered by case-law analyses of ECB or ESM instruments. In this
category, scholars do not apply an overarching accountability definition in
order to evaluate judicial decisions; conversely, they selectively employ the
Treaty framework in order to identify specific features, for example, the inde-
pendence of the ECB, which are then connected to different headings and
degrees of judicial review, for example, the duty to state reasons as displayed
in Gauweiler.3® As a result, there is room for contrasting interpretations of the
stringency with which the Court of Justice of the European Union (CJEU)
should uphold different Treaty principles. For instance, with respect to the
ECB, the introduction of the first unconventional monetary instrument — the
Outright Monetary Transactions (OMT, 2012) — divided lawyers on the ques-
tion of the violation of the Treaty’s ‘no-bailout’ clause3? and the extent to which
national courts and the CJEU should intervene to hold the ECB accountable
for potentially acting ultra vires.#* The ‘no-bailout’ clause had also featured

[2020] Journal of Common Market Studies https://onlinelibrary.wiley.com/doi/abs/10.1111/
jems.13024 accessed 4 March 2020; Menelaos Markakis, Accountability in the Economic and
Monetary Union: Foundations, Policy, and Governance (Oxford University Press 2020).

5 Dawson, Maricut-Akbik and Bobi¢ (n ¢); Marco Goldoni, “The Limits of Legal Accountability

of the European Central Bank’ (2017) 24 George Mason Law Review 595.

Bovens (n 15) 466.

37 Markakis (n 40).

Case C-62/14, Peter Gauweiler et al. v Deutscher Bundestag, EU:C:2015:400.

39 Article 125 TFEU.

° Vestert Borger, ‘Outright Monetary Transactions and the Stability Mandate of the ECB:
Gauweiler’ (2016) 53 Common Market Law Review 139; Matthias Goldmann, ‘Adjudicating
Economics: Central Bank Independence and the Appropriate Standard of Judicial Review’
(2014) 15 German Law Journal 265; Heiko Sauer, ‘Doubtful It Stood: Competence and Power in
FEuropean Monetary and Constitutional Law in the Aftermath of the CJEU’s OMT Judgment’
(2015) 16 German Law Journal g71; Takis Tridimas and Napoleon Xanthoulis, ‘A Legal Analysis
of the Gauweiler Case: Between Monetary Policy and Constitutional Conflict’ (2016) 23
Maastricht Journal of European & Comparative Law 1; Chiara Zilioli, ‘The ECB’s Powers and
Institutional Role in the Financial Crisis: A Confirmation from the Court of Justice of the
European Union’ (2016) 23 Maastricht Journal of European and Comparative Law 171.
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in Pringle* in relation to the establishment of the ESM, which similarly
divided scholars on whether courts should interpret Treaty articles in light of
background teleological expectations about current political circumstances.+
In this context, several scholars emphasized the deferential approach of the
CJEU towards EMU executive actors, as judicial decisions failed to question
if austerity was indeed demanded by ‘the logic of the market’, ¥ or whether the
instruments adopted during the euro crisis were substantively justified by ‘a
logic of emergency’.# Regardless of whether studies criticize or endorse court
decisions on the EMU, the inductive approach to evaluating accountability
is obvious — as the benchmarks for accountable behaviour are derived from
specific features of the KU Treaties.

Another variant of inductive studies examines the normative peculiari-
ties of EMU governance. In a recent article further developed in this vol-
ume, Steinbach argued that the ‘normative choice for accountability’ in the
EMU need not be democratic in the principal-agent sense of empowering
political institutions (especially parliaments); conversely, EU economic gov-
ernance has created an accountability regime of its own, subject to the judge-
ment of the market.# According to Steinbach, the orientation towards the
market is institutionalized in the EU Treaties, which highlight the Union’s
commitment to create ‘an open market economy with free competition’4°
Moreover, the emphasis on the ‘free market’ is seen as a constitutional norm
which ‘implies the absence of state intervention in the market-based price
determination process’.#7 Accordingly, states and private actors in the EMU
are/should be accountable to markets rather than attempt to create a political
accountability regime in a flawed democratic system. In fact, Steinbach sees
current criticism of EMU accountability as the result of attempting to substi-
tute economic accountability with political accountability, for example, in

# Case C-370hz2, Pringle v. Ireland, ECLI:EU:C:2012:756.

4 See the exchange between Paul Craig and Gunnar Beck: Paul Craig, ‘Pringle: Legal
Reasoning, Text, Purpose and Teleology’ (2013) 20 Maastricht Journal of European and
Comparative Law 3; Gunnar Beck, “The Legal Reasoning of the Court of Justice and
the Euro Crisis — The Flexibility of the Court’s Cumulative Approach and the Pringle
Case’ (2013) 20 Maastricht Journal of European and Comparative Law 635; Paul Craig,
‘Pringle and the Nature of Legal Reasoning’ (2014) Maastricht Journal of European and
Comparative Law.

# Harm Schepel, “The Bank, the Bond, and the Bail-out: On the Legal Construction of Market
Discipline in the Eurozone’ (2017) 44 Journal of Law and Society 79.

# Goldoni (n 41) 615.

4 Armin Steinbach, ‘EU Economic Governance after the Crisis: Revisiting the Accountability
Shiftin EU Economic Governance’ (2019) 26 Journal of European Public Policy 1354, 1357-1358.

# Article 119(1-2), Article 120, Article 127(1) TFEU.

47 Steinbach (n 57) 1359.
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financial assistance when creditor states and EU institutions have taken over
the position of accountability forum from the market.#® The issue is whether
accountability to the market is normatively justifiable in a democratic system;
after all, the belief that the market will hold actors accountable ‘just the right
amount’ is rooted in ordoliberal assumptions of political economy that have
been seriously challenged since the crisis.#? As a recent study by the ECB
acknowledges in relation to fiscal requirements for price stability, a certain
paradigm of political economy ‘became constitutional law in Europe before
the economics profession could even prove [its] value’.>°

Overall, the point of this review is to show that there are problems with both
deductive and inductive approaches to EMU accountability. First, deductive
studies drawing on principal-agent theory are stuck in a vision of account-
ability designed for the nation-state that is simply unattainable in the specific
institutional setting of EMU governance. National parliaments and the EP
are important accountability forums, but they cannot be expected to deliver
in the same way as legislatures within national democratic systems of govern-
ment. In the EMU, the delegation chain from voters to elected representa-
tives to executive actors is either short-circuited (in the case of the EP) or too
tortuous to function properly (in the case of national parliaments). In contrast,
inductive studies display different problems, namely the replacement of gen-
eral accountability standards with situation-specific benchmarks assessing the
performance of an actor in a given setting. In EMU, the EU Treaties consti-
tutionalize certain principles (like the ‘no-bailout clause’ or the ‘free-market
orientation’) that remain open to political contestation and ordinary decision-
making domestically.” One of the difficulties of this constitutionalization is
that EU institutions can be held accountable for the extent to which their
decisions comply with Treaty principles but not for the principles themselves.
Political accountability, however, may concern the overall principles govern-
ing EMU (a level of contestation that inductive studies — as they are oriented
by these principles themselves — cannot capture). Normative standards of
accountability should be broader than policy-specific benchmarks for holding
actors accountable in a particular context. We introduce such an approach in
the next section in relation to the EU setting.

# Ibid., 1368.

49 Magnus Ryner, ‘FEurope’s Ordoliberal Iron Cage: Critical Political Economy, the Euro Area
Crisis and Its Management’ (2015) 22 Journal of European Public Policy 275.

5° Massimo Rostagno and others, ‘A Tale of Two Decades: The ECB’s Monetary Policy at
20" (2019) ECB Working Paper Series No 2346 52 www.ccb.curopa.cu/pub/pdf/scpwps/ech
wp2346~dd78042370.en.pdf accessed 20 March 2020.

5t Dieter Grimm, The Constitution of European Democracy (Oxford University Press 2017).
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1.3 THE FOUR NORMATIVE GOODS OF
ACCOUNTABILITY IN MODERN GOVERNANCE

The objective to conceptualize accountability beyond the nation-state is usu-
ally associated with global politics.”* In this context, Michael Goodhart has
observed that all approaches to global accountability share a similar under-
standing of the term, namely the ‘question of making those who wield power
answerable to the appropriate people’.>3 In his view, this standard definition
is based on a Westphalian notion of the state that is unworkable in world
politics. In the EU, the absence of a European demos and the resilience of
national demoi>* implies that accountability cannot be organized around the
‘appropriate’ forum because this is simply not feasible in a large-scale political
unit where citizens have few opportunities to influence governing decisions.>
In this context, Goodhart proposes to shift our thinking about accountability
‘from who is entitled to hold power to account to the reasons why account-
ability is justified in democratic theory’.5® His interest is in the nexus between
democracy and human rights, linking accountability to emancipatory human
rights norms that ‘constrain the exercise of power and enable meaningful
political agency’ in the global arena.’” We agree with Goodhart that the con-
ceptualization of accountability beyond the nation-state must include nor-
mative standards for holding power to account. However, we believe that
focusing on human rights reduces accountability to the role of an instrument
necessary to achieve other democratic objectives rather than giving it credit
as a democratic goal in itself. Accordingly, we hold that any meaningful con-
ception of accountability must begin with an understanding of the normative
goods to which accountability is aimed. Drawing on liberal and republican
thinking from political theory and the broader public administration litera-
ture, we distinguish between four such goods.>®

The first good is openness. Liberal thinkers from Bentham onwards
have long argued that public confidence in official action is likely to be

5% See, for example, Ruth W Grant and Robert O Keohane, ‘Accountability and Abuses of Power
in World Politics’ (2005) 99 American Political Science Review 2g.

53 Michael Goodhart, ‘Democratic Accountability in Global Politics: Norms, Not Agents’ (2011)
73 The Journal of Politics 45, 45.

5+ Kalypso Nicolaidis, ‘European Democracy and Its Crisis’ (2013) 51 Journal of Common Market
Studies 351.

55 Robert A Dahl, ‘Can International Organizations Be Democratic? A Skeptic’s View” in Casiano
Hacker-Cordén and lan Shapiro (eds.), Democracy’s Edges (Cambridge University Press 1999).

55 Goodhart (n 66) s1.

57 1bid., s52.

For a similar attempt, with some diverging categories, see Dubnick (n 16); Bovens (n 15) 462—464.
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increased where public policy is conducted under the public gaze (what he
termed ‘publicity’).5¥ The openness of public policy has thus been linked
to a number of public goods, such as the avoidance of corruption,’ the
improvement of public knowledge and the republican demand that free
citizens should enjoy ‘non-domination” through the ability to question and
contest official action.® We might therefore want accountability because
we see it as a device to ensure that public action is open, transparent and
contestable.

The second such good is non-arbitrariness. There is a deep tradition in
accountability research of tying accountability to notions of principal-agent
theory in which accountability is a device for (political) principles to con-
trol (administrative) agents to whom they have delegated powers.% This is a
narrower instance of a broader accountability good, namely that those who
wield public power should do so in a limited manner and that they should
exercise coercion only to the degree necessary to achieve their goals.% Non-
arbitrariness is also therefore linked to more general limits on public action
such as human rights or due process guarantees that seek to regulate the rela-
tionship between the individual and the state. Accountability — by making
officials answer for conduct — provides a means by which arbitrary distinctions
or applications of power can be identified and later remedied.

The third good which accountability secks to render concerns effective-
ness. While openness and non-arbitrariness seem highly normative values,
accountability may be sought for more utilitarian reasons, namely that
accountable officials are more likely to deliver high-quality services. From this
perspective, accountability holds the promise of perfornlance.65 By making
an official answer for their conduct, and by offering the possibility to correct
potential errors, accountability is a mechanism to improve the efficacy and

59 Jeremy Bentham, ‘Of Publicity’ in Michael James, Cyprian Blamires and Catherine Pease-
Watkin (eds.), The Collected Works of Jeremy Bentham: Political Tactics (Oxford University

Press 1999).
b Ivar Kolstad and Arne Wiig, ‘Is Transparency the Key to Reducing Corruption in Resource-
Rich Countries?’ (2009) 37 World Development 521.
Roy L Heidelberg, ‘Political Accountability and Spaces of Contestation’ (2017) 49
Administration & Society 1379.
See, for example, Fearon (n 29).
In political theory, the importance to constrain arbitrariness is a key pillar in civic repub-
licanism; see Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford
University Press 1997) 55.
% TRS Allan, ‘Accountability to Law’ in Nicholas Bamforth and Peter Leyland (eds.),
Accountability in the Contemporary Constitution (Oxford University Press 2013) 77.
Melvin ] Dubnick, ‘Accountability and the Promise of Performance: In Search of the

61
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Mechanisms’ (2005) 28 Public Performance & Management Review 3706, 377.
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66 Here, the premise is that the need to justify

responsiveness of public policy.
and even correct conduct will likely improve, and encourage reflection upon,
the design of policy-making or implementation.

The final such good is one of publicness or that official action should be
oriented towards the common good (and therefore justified by public or uni-
versal reasons).’” This involves demonstrating both that officials were not
personally enriched and that their decisions are fairly balanced, taking into
account different societal interests and perspectives. Once again, account-
ability is a key device for ensuring the publicness of official action in this
sense — when parliamentarians scrutinize government agencies, or courts
conduct judicial review, a key demand is that actors show how their activi-
ties forwarded the national or collective interest (with different accountability
forums likely to disagree on what a fair balancing of societal interests would
entail).%®® Accountability is thus a device to advance the normative good of
public policy grounded in the public interest.

Having established the normative goods of accountability, the question is
how they can be delivered in practice. Our proposal is to distinguish between
procedural and substantive ways of providing the four normative goods of
accountability. To put it simply, actors are procedurally accountable if they
can demonstrate that the processes or steps they followed in performing their
tasks were open, limited (non-arbitrary), effective and/or public. By contrast,
actors are substantively accountable if they can demonstrate that the decisions
themselves or the outcomes to which they led were open, limited, effective and
public. We further explain the distinction below.

1.4 PROVIDING ACCOUNTABILITY GOODS:
PROCEDURAL VERSUS SUBSTANTIVE WAYS

How can accountability be procedural, and how can it be substantive? The
simplest way of understanding the distinction is through the categories of pub-
lic law.% In this context, judges often distinguish between reviewing parlia-
mentary acts on procedural or on substantive grounds.” When conducting

% William F West, ‘Formal Procedures, Informal Processes, Accountability, and Responsiveness

in Bureaucratic Policy Making: An Institutional Policy Analysis’ (2004) 64 Public Administration

Review 66.

Jeremy Waldron, ‘Accountability and Insolence’ Political Theory (Harvard University Press, 2016).

Oliver (n 14) 28.

See, for example, Darren Harvey, “Towards Process-Oriented Proportionality Review in The

European Union’ (2017) 23 European Public Law 93.

7° Colm O’Cinneide, ‘Legal Accountability and Social Justice” in Nicholas Bamforth, Peter Leyland
(eds.), Accountability in the Contemporary Constitution (Oxford University Press, 2013) 392.
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a procedural review, a judge will enquire into the robustness of the process
through which a parliamentary act was adopted.” When conducting a sub-
stantive review, what is important is not the process of adopting an act but its
substantive provisions per se and their likely impact. To give an example, if a
Court is enquiring whether a statute setting out minimum requirements for
religious schools infringes the right to freedom of religion, it might assess the
infringement either procedurally (did Parliament consider the impact of the
bill on freedom of religion, or incorporate the views of religious minorities,
when adopting it?) or substantively (is the statute likely to infringe religious
freedom, or is it in fact neutral vis-a-vis different systems of belief?).

If we transport this distinction to the world of accountability, procedural
accountability suggests an accountability relation oriented around the pro-
cess by which a particular decision was rendered. If we are holding an actor
to account procedurally, we are calling them to account for, and justify, the
procedural steps they undertook in forming or executing a policy decision. If
we are holding an actor to account substantively, by contrast, we are calling
them to account for and justify the substantive worth of the policy decision
itself. Thus, a parliamentary committee examining the implementation of the
bill above might also seek to hold a school inspectorate either procedurally or
substantively accountable. Procedurally, they might ask how often religious
schools had been inspected or how parents of religious minorities had been
consulted in drawing up guidelines for inspection. By asking such procedural
questions, the committee is not calling into question the substantive worth
of the inspectorate’s decisions but confining itself to examining the steps the
inspectorate took to fulfil its mandate.

Parliamentarians might also seek, however, to hold the inspectorate sub-
stantively accountable — did the implementation of the statute achieve the
goals (e.g. of improving school standards) it originally sought, or why did the
inspectorate choose to prioritize the inspection of one set of schools or one
aspect of the school curriculum over another? In the latter case, what is at
issue is not the form of decision-making but its substance, that is, did the actor
being held accountable make substantively worthwhile, just or efficient deci-
sions? The official is thus being held accountable against a substantive rather
than procedural benchmark: they are being asked to explain and justify the
worth of their action.

From a conceptual perspective, process is either unimportant or instrumen-
tal in this case — the inspectorate could be judged by parliamentarians to have

7 Koen Lenaerts, “The European Court of Justice and Process-Oriented Review’ (2012) 31
Yearbook of European Law 3.

https://doi.org/10.1017/9781009228800.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009228800.003

34 Adina Akbik and Mark Dawson

implemented the statute justly or effectively even in circumstances where the
procedure by which they had done so was inadequate just as the inspector-
ate could demonstrate a robust, transparent and inclusive procedure yet still
be seen by parliamentarians as substantively failing to adequately explain the
correctness or efficacy of their decisions. In simple terms, the two ‘forms’ of
accountability carry different lenses through which to understand whether
accountability has been adequately rendered.

The notions of procedural and substantive accountability overlap to a cer-
tain extent with the distinction between process and outcome accountability
found in social psychology.”” The interest there is in the micro-behaviour of
individuals and how they respond to different types of evaluation standards
set by accountability forums, which can focus on processes or outcomes. In
contrast, we take a macro-level approach and discuss the abstract forms (pro-
cedural or substantive) through which the normative goods of accountability
can be delivered in practice. Our concept of accountability is therefore not
relative to a specific accountability forum, but it is centred on general demo-
cratic ‘goods’ considered inherent in the term. For the purposes of illustration,
these are applied to the EMU context in the next section. The purpose of the
edited collection is to expand and apply these goods in a manner more com-
prehensive than this schematic overview can provide.

1.5 PROCEDURAL AND SUBSTANTIVE
ACCOUNTABILITY IN THE EMU

The four normative goods of accountability can be identified across the EMU
governance architecture. The examples below focus on diverse cases that are
‘representative in the minimal sense of representing the full variation of the
population’.”? The purpose is to show the predominance of procedural ways of
providing the normative goods of accountability in the EMU.

Let us start with the first good — openness. Transparency has been for
decades a key concern of accountability research.” Most importantly, how-
ever, transparency seems a good that can be fulfilled without a demand for sub-
stantive justification. An official can therefore satisfy the demand for openness

7 Shefali V Patil, Ferdinand Vieider and Philip E Tetlock, ‘Process Versus Outcome
Accountability’ in Mark Bovens, Robert E Goodin and Thomas Schillemans (eds.), The
Oxford Handbook of Public Accountability (Oxford University Press 2014).

7 Jason Seawright and John Gerring, ‘Case Selection Techniques in Case Study Research: A
Menu of Qualitative and Quantitative Options’ (2008) 61 Political Research Quarterly 294, 297.

7 Christopher Hood, ‘Accountability and Transparency: Siamese Twins, Matching Parts,
Awkward Couple?’ (2010) 33 West European Politics 98g.
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procedurally by providing the public with information and documents on a
regular basis. In this scenario, the task of accountability forums, such as parlia-
ments, auditors or courts, is to enquire into the procedures by which citizens
can access official information and to demand reform if these procedures are
found wanting. Many accountability requests in the field of EU economic
governance are of this nature. To take a specific example from banking super-
vision, the largest number of questions asked by Members of the European
Parliament (MEPs) to the ECB are requests for information, seeking to address
information asymmetries between the two institutions.” Keeping in mind that
‘transparency is a necessary but insufficient condition for accountability’,7° it
would make sense for MEPs to first ask for information before acting on it sub-
stantively. But when political accountability does not move beyond transpar-
ency requests, the value of openness remains procedural.

The value of openness can also, however, be met substantively. The test of
substantive openness is not the de jure but the de facto openness of official
action. To be substantively open, an official must not simply provide infor-
mation, or demonstrate transparent procedures, but provide information in
a suthciently relevant and timely way that it is likely to be used by account-
ability forums, such as parliaments, courts or citizens.”” The test of substantive
accountability is thus one of whether official action is in fact regularly probed
and contested. This establishes an obligation on accountability forums too,
namely that they utilize their information rights to understand policy deci-
sions and to make clear to the public the substantive choices, including the
achievements and errors, of public actors. To return to the example above,
the key difficulty in the parliamentary accountability of the ECB is not only
the availability of information but its volume and complexity.” MEPs simply
do not have the expertise to identify the most relevant or salient questions that
would allow them to substantively challenge ECB decisions.” Substantive
openness often requires additional resources, raising difficult questions about
who should bear its costs.

The second good — non-arbitrariness — also carries procedural and substan-
tive elements. Procedurally, public actors are commonly bound by statutes or
other rules which specify their substantive mission. When adopting legislation,

75 Maricut-Akbik (n 40) 9.

Deirdre Curtin, “Accountable Independence” of the European Central Bank: Secing the
Logics of Transparency’ (2017) 23 European Law Journal 28, 43.

77 Heidi Kitrosser, Reclaiming Accountability: Transparency, Executive Power, and the U.S.
Constitution (University of Chicago Press 2015) 16.

Curtin (n 89) 33.

79 Maricut-Akbik (n 40).
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or making specific decisions, officials are commonly under a duty to explain
why particular decisions are necessary to fulfil their mandate (which may be
subject to judicial review).®® Similarly, public institutions may adopt proce-
dures to ‘mainstream’ rights-based limitations into their policy-making, that is,
to conduct impact assessments or other exercises by which officials may dem-
onstrate that human rights have been taken into account.® Here, arbitrari-
ness is limited procedurally in the sense that public actors bind themselves
via process-based limits on their action; subsequently, accountability forums
such as courts and parliaments are able to verify these limits; for example, was
a rights-based impact assessment conducted? To provide an example from
the EMU, the Commission committed, as part of the Juncker Commission’s
promise to improve the EMU’s social dimension, to produce social impact
assessments to assess and minimize detrimental social rights implications of
future EU financial assistance. Such an assessment was conducted in relation
to the third Greek bailout.®

Substantively, however, non-arbitrariness carries a higher bar. As with open-
ness, the important element is whether public action was de facto limited and
non-arbitrary. This would require not only that actors are bound by limits but
that they demonstrate how limits constrained their activities. Non-arbitrariness
also concerns whether a given policy arbitrarily discriminates against a given
group in society or infringes an individual’s rights. From the perspective of an
accountability forum, the key question would be whether a particular group
in society or (for a judge) a core autonomy right is disadvantaged by virtue of
how a policy has been designed. To return to the definition of the procedural/
substantive distinction of the previous section, the existence of a procedure
to mainstream human rights considerations within an institution would not
fulfil this requirement if the outcome of such mainstreaming violated a core
right. To continue the example of financial assistance, while the Commission
indeed conducted a social impact assessment for the third Greek bailout,
academic commentary on this assessment has been highly critical 3 These

8 Carol Harlow, ‘Global Administrative Law: The Quest for Principles and Values’ (2006) 17

European Journal of International Law 187.

Christopher McCrudden, ‘Mainstreaming and Human Rights” in Colin Harvey (ed.), Human
Rights in the Community: Rights as Agents for Change (Hart Publishing 2005).

European Commission, ‘Assessment of the Social Impact of the New Stability Support
Programme for Greece’ (Commission Staff Working Document SWD(z015) 162 final, 2015)

https://ec.europa.eu/info/sites/info/files/ecfin_assessment_social_impact_en.pdf accessed 20

8

82

March 2020.

Mark Dawson, The Governance of EU Fundamental Rights (Cambridge University Press 2017)
213; Paul Copeland, Governance and the European Social Dimension: Politics, Power and the
Social Deficit in a Post-2010 EU (Routledge 2020).
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criticisms range from the inadequacy of the assessment to the question of how
it actually fed into policy-making (with no indication that it led to any mean-
ingful changes in how the stability programme for Greece was designed or
implemented). The key test for substantive accountability as non-arbitrariness
is thus whether policy choices in EMU plausibly aimed for and achieved non-
arbitrary results.

The third accountability good, effectiveness, would seem to be inherently
substantive in nature — as it concerns whether planned policies resulted in
particular outcomes. Nevertheless, the ‘explosion’ of auditing in the 199os
as a means to control the government suggests that effectiveness can also be
implemented in a limited procedural way.3+ In 2016, the ECA evaluated the
operational performance of the Single Supervisory Mechanism (SSM) and
the role of the ECB thereof.% The evaluation report included a section on the
‘difficulty in obtaining audit evidence’, as the ECA officially complained that
the ECB provided the auditing team ‘very little” of the information required.®
The ECB was given the chance to respond to the report, emphasizing its
different understanding of ‘sufficient information’ for auditing purposes.
Specifically, the ECB claimed that ‘all audit evidence covered by the Court’s
mandate to audit the “operational efficiency of the management of the ECB”
had been provided” and that any exception concerned documents that were
not related to the SSM’s operational efficiency.

The problem here concerns the legal limits imposed on auditing the ECB’s
substantive effectiveness by the ECA. According to EU primary law, the ECA
has ‘full power to examine all books and accounts of the ECB’ but only with
respect to examining the ‘operational efficiency of the management of the
ECB’ (Article 27, Protocol no. 4 TFEU). The conflict between the two institu-
tions regarding the SSM report reflects the different interpretations of ‘opera-
tional efficiency’ and the substantive need for information to make such an
assessment. In the absence of said information, the ECA’s report was reduced
to evaluating procedural aspects such as staffing, for example, whether on-site
inspections of banks should be run by ECB staff as opposed to representa-
tives of national supervisors.%® Despite these legal limitations, the ECA clearly
understood the value of substantive effectiveness, as the report recommended

84
85

Michael Power, ‘Evaluating the Audit Explosion’ (2003) 25 Law & Policy 18s.
European Court of Auditors, ‘Single Supervisory Mechanism — Good Start but Further
Improvements Needed’ (Publications Office of the European Union 2016) Special report No
29/2016 www.eca.europa.cu/en/Pages/Docltem.aspx?did=39744 accessed 22 January 2018.
86 Tl
Ibid., 20.
87 Ibid., 123.
% Tbid., 1.
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that the ECB develops a public and formal performance framework to assess
the effectiveness of its supervisory activities.>

Lastly, the final accountability good of publicness can also be rendered pro-
cedurally or substantively. In both cases, publicness requires that public offi-
cials demonstrate the orientation of their conduct towards the common good.
In the EU context, this may take on a specific meaning, namely the duty of
EU actors to demonstrate that their policies (such as in EMU, country-specific
recommendations) take the interests of the EU as a whole into account (and
not just of selected industries or states). A common mechanism to achieve
accountability as publicness concerns establishing procedures for public
participation in government action from notice and comment procedures to
more intensive forms of citizen participation.9° An accountability forum may
therefore assess whether a robust process of consultation existed when adopt-
ing public policies. This can also include proportionality review in the sense
that such review commonly requires, in order for limitations on rights to be
justified, that officials demonstrate that their policies restricted rights in pur-
suit of a ‘legitimate aim’.

In the context of EMU, examples of both can be found. In the 2015 ‘Five
Presidents Report’, the leaders of the EU’s main institutions committed to
greater involvement of the social partners in fiscal coordination processes
such as the European Semester, with some commentators arguing that this
has led to a gradual ‘socialization’ or re-balancing of the Semester’s policy pri-
orities.?" Elsewhere, several ECB programmes — most notably the OMT, the
Asset Purchase Programme (APP) and the Public Sector Purchase Programme
(PSPP) — have been subject to judicial challenge, with the CJEU asked to rule
on whether their effects on national economic competencies were adequately
grounded in the ECB’s mandate of producing stable prices for the Eurozone
as a whole.%

Substantively, publicness concerns not just the existence but the effects
of participation and reason-giving. With respect to participatory governance,

% Tbid., 12.

9° John Gaventa, ‘Exploring Citizenship, Participation and Accountability’ (2002) 33 IDS
Bulletin 1; Richard B Stewart, ‘Remedying Disregard in Global Regulatory Governance:
Accountability, Participation, and Responsiveness’ (2014) 108 The American Journal of
International Law 211.

9 Jonathan Zeitlin and Bart Vanhercke, ‘Socializing the European Semester: EU Social and
Economic Policy Co-Ordination in Crisis and Beyond’ (2018) 25 Journal of European Public
Policy 149. For a contrary view, see Mark Dawson, ‘New Governance and the Displacement of
Social Europe: The Case of the European Semester’ (2018) 14 European Constitutional Law
Review 191.

92 Case C-02/14 Gauweiler and Others; Case C-493/17 Weiss and Others, ECLIEU:C:2018:1000.
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many studies of the phenomenon in different national and transnational set-
tings complain of its elitist, or perfunctory character, questioning whether
participation actually leads to policy change.” Substantive accountability
regarding publicness would therefore concern the question of how participa-
tion affects outcomes, or how the knowledge garnered via participation was
utilized in the policy process. In respect to proportionality review, substantive
accountability would not merely require officials to posit the aim to which
their policies were directed but would allow scrutiny of the suitability and
necessity of those policies, given those negatively affected by them (such as
those whose fundamental rights were infringed).

Once again, demands for substantive accountability as publicness can also
be found in the EMU context. To return to the examples above, while the
participation of civil society actors in the European Semester may be an end
in itself, the tying of this participation to a debate about the Semester’s policy
priorities illustrates the weakness of accountability in this policy context. The
real question is whether the involvement of civil society in the Semester mat-
ters or is simply another abstract commitment boldly stated in policy docu-
ments only to be safely disregarded when substantive decisions about EU
fiscal policy are made. Similarly, those analysing proportionality review of the
E.CB have repeatedly questioned whether such review in the area of monetary
policy is meaningful or whether the standard of review provides the ECB with
such a margin of discretion as to make judicial review practically meaningless
(or ‘incomprehensible’ as provocatively put by the German Constitutional
Court).?* In this sense, what matters for accountability as publicness is not the
mere provision of reasons for action relating to the common good but whether
these reasons meaningfully orient the conduct of economic policy-makers.

With all four categories, the guiding distinction between procedural and
substantive accountability is between process and merit. For the former, the
connecting point between actor and forum is the steps taken to make pub-
lic action accountable; for the latter, the basis for interaction is the merit of
official action vis--vis alternatives. This leaves a crucial question: from an
institutional design perspective, why would anyone choose an accountability
regime focused on one form of accountability, rather than the other? This is
the subject of the next section.

9 Jens Newig and Oliver Fritsch, ‘Environmental Governance: Participatory, Multi-Level — and
Effective?’ (2009) 19 Environmental Policy and Governance 197; Stijn Smismans, ‘New Modes
of Governance and the Participatory Myth’ (2008) 31 West European Politics 874.

94 Harvey (n 82) 110; Mark Dawson and Ana Bobi¢, ‘Quantitative Easing at the Court of Justice —
Doing Whatever It Takes to Save the Euro: Weiss and Others’ (2019) 56 Common Market Law
Review 1005, 1025.
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1.6 PROCEDURAL ACCOUNTABILITY — AND ITS LIMITS

There are good reasons why institutions may favour procedural accountabil-
ity. The main reason concerns the clarity and predictability of the standards
used to orient accountability. Under the substantive reading, a potentially
broad set of standards are at play, with the actor under a heavy and poten-
tially limitless justificatory burden. To take one of the four categories dis-
cussed above, requirements of publicness in public policy are complex and
may be subject to significant disagreement.?> This diversity in interpretation
applies to both actors and accountability forums. Assuming that officials may
be accountable — in a complex and ‘networked” modern polity — to multiple
accountability forums, representing an array of interests, finding an appropri-
ate balance able to satisfy these interests can be an overwhelming task.% In
the EMU context, the ECB’s bond-buying programme was of such volume
and complexity to have potentially limitless consequences on a wide variety
of societal interests; under the circumstances, how could the ECB adequately
demonstrate that this policy was non-arbitrary, effective and oriented towards
the common good? Substantive accountability widens the set of standards ori-
enting the conduct of the actor, potentially confusing both public officials
themselves and the accountability forums that must scrutinize them.

In this regard, procedural accountability seems to be much more straight-
forward. Here, the primary duty of the actor is to follow an established pro-
cess (under the assumption that, if followed, this process will lead to open,
non-arbitrary and effective outcomes oriented towards the common good).
The job of the forum is then to verify that the correct process has been imple-
mented. As a result, a significant burden — of calculating and adjusting con-
duct according to its concrete effects — is lifted and externalized. This may
be particularly important in a judicial context, where judges may lack both
the knowledge and legitimacy to interfere in complex economic debates. In
social psychology, experimental research has demonstrated that procedural
(or process) accountability is linked to situations when actors lack knowledge
about the specific outcomes they are expected to achieve; consequently, they
shift their focus to the quality of the decision-making process.?” This suggests
that procedural accountability can easily become decoupled from substantive
outcomes.

9 Jeremy Waldron, Law and Disagreement (Oxford University Press 1999).

9 Carol Harlow and Richard Rawlings, ‘Promoting Accountability in Multilevel Governance: A
Network Approach’ (2007) 13 European Law Journal 542.

7 Thomas Schillemans, ‘Calibrating Public Sector Accountability: Translating Experimental
Findings to Public Sector Accountability’ (2016) 18 Public Management Review 1400, 1412.
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The potential ‘replacement effect’” of procedures for substance therefore
represents the first major limitation of procedural accountability. Indeed,
there are important implications to ‘lifting the burden of substantive justifica-
tion’ for actors. Jane Mansbridge has famously discussed the interplay of mate-
rial and moral incentives in the process of delegation.?® As she argues, the
introduction of material incentives may destroy moral incentives by making
what was once a duty (to act in the right way) a material question (is this action
in my interest?). A similar risk applies in relation to procedural accountability.
As discussed above, procedural accountability is based on the assumption that,
if actors follow the correct procedures, they will then orient their activities
towards correct substantive outcomes. The risk is that the opposite applies —
that if actors begin to care only about procedures at the expense of the substan-
tive goods, those procedures are designed to secure (and without reflecting on
their adequacy). According to Roy Heidelberg, this logic reflects a technical
conception of accountability that ‘allows for an actor to dismiss criticism of a
policy or action by appealing to an obedience to procedural rules or, at worst,
to justify doing the wrong thing in the right way’.9

In the EMU, the substitution effect of procedural for substantive account-
ability is significant. As we have argued elsewhere, ECB accountability in
particular is grounded in procedural devices such as transparency, which
are seen as better suited to the institution’s operational independence.*®
Nevertheless, transparency obligations tend to carry the functional mission
of the ECB to the outer limit, as accountability debates become hijacked
by discussions over the secrecy regime of the ECB.*" As a result, the focus
on transparency limits the substantive contestation of the actual merit and
distributive implications of ECB decisions. While accountability forums like
the EP are thus permitted and even encouraged to ask questions of ECB
officials, their ability to contest and seek to influence the direction of mon-
etary and supervisory policy is minimal.’** Accountability in substance seems
needed but is also excluded a priori by the EMU institutional structure.

Second, procedural accountability is limiting from the perspective of
accountability forums. As indicated by the classic accountability literature,
one challenge faced by accountability forums is information asymmetry,

9 Jane Mansbridge, ‘A Contingency Theory of Accountability’ in Mark Bovens, Robert E
Goodin and Thomas Schillemans (eds.), The Oxford Handbook Public Accountability (Oxford
University Press 2014).

99 Heidelberg (n 74) 1386.

1°° Dawson, Maricut-Akbik and Bobié (n g) 81.

! Curtin (n 89).

192 Collignon and Diessner (n 40); Maricut-Akbik (n 40).

https://doi.org/10.1017/9781009228800.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009228800.003

42 Adina Akbik and Mark Dawson

or the difficulty of holding accountable actors with greater knowledge of a
specific topic. In principal-agent theory, agents are expected to ‘shirk’ their
obligations before principals either by hiding information before they are
appointed (adverse selection) or by hiding their behaviour while on the
job (moral hazard).’”® Procedural accountability extends these problems, as
explained by Heidelberg:

Because the accountor is exposed to the rules and subject to them, it is not
unusual for the accountor to have a better understanding of how the rule
system works than the accountee, in which case, the rule system is as much
an instrument for the accountor as the accountee.’*

The discussion about the exceptions to the application of the Stability and
Growth Pact (SGP) by the Commission is a clear example of an actor exploiting
the rule-based system introduced by the excessive deficit and macroeconomic
imbalance procedures. In fact, the Commission’s past record of sanctioning
some Member States but not others for budgetary or macroeconomic transgres-
sions has raised important accountability questions of arbitrariness and equal
treatment.'”> MEPs have regularly accused the Commission of unfair treat-
ment of a few Member States, for example, for the failure to take action against
France’s excessive deficit in 2014 or Germany’s macroeconomic imbalances in
2015.°° The problem is that the relevant legislation — the Two-Pack and the
Six-Pack — gives the Commission ample discretion to calculate budget deficits
by deciding which expenditures, fluctuations and one-off investments are taken
into account and which are excluded.” This has two important implications.
On the one hand, the Commission benefits from information asymmetries in
fiscal governance, as it is the only institution with the [expert] knowledge to
navigate the ‘maze of alternative or even-conflicting rules, part legislative, part
non-legislative, which few understand’’*® On the other hand, the Commission
can make strategic use of these rules in order to explain away decisions not to

193 Terry M Moe, “The New Economics of Organization’ (1984) 28 American Journal of Political
Science 739, 754755

"o+ Heidelberg (n 74) 1386.

1% Damian Chalmers, “The European Redistributive State and a European Law of Struggle’

(2012) 18 European Law Journal 667, 684.

de la Parra (n 6) 114.

°7 Mark Dawson, ‘How Can EU Law Contain Economic Discretion?” in Joana Mendes (ed.),
EU Executive Discretion and the Limits of Law (Oxford University Press 2019) 66.

198 Pijvi Leino and Tuomas Saarenheimo, ‘Discretion, Economic Governance and the (New)
Political Commission” in Joana Mendes (ed.), EU Executive Discretion and the Limits of Law
(Oxford University Press 2019) 132 https:/researchportal helsinki.fi/fen/publications/discretion-
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sanction some Member States, as shown by the justification given for the French
and German decisions to MEPs during hearings in 2014 and 2015.* Overall,
procedural accountability seems to favour the actor at the forum’s expense.

To sum up, of the two forms of accountability, which is more suitable for
the EMU? The argument of this section was not that procedural account-
ability is of limited value universally. In fact, there are advantages to proce-
dural accountability, namely its clarity and predictability, which make it an
important avenue for providing the normative goods of accountability in the
EMU. This may be particularly important in an EMU constitutional settle-
ment that gives particular institutions — namely the ECB - high operational
independence. But without a substantive component, the normative goods
of accountability remain focused on processes of decision-making, which are
insufficient for evaluating decisions in a policy field that decides ‘who gets
what, when, how™° as much as EMU.

Substantive accountability can be more complex and costly to achieve;
for instance, in order to balance information asymmetries between forums
and actors, the former would need to acquire expertise in many fields, which
requires additional resources. In some cases, this might be infeasible — no mat-
ter how desirable or demanded substantive accountability becomes. Under the
circumstances, political architects of EMU accountability will have to decide
if the costs of substantive accountability are worth the payoffs or, alternatively,
if they are willing to accept the trade-offs between substantive and procedural
accountability which the EMU’s institutional set-up currently entails.

1.7 CONCLUSION

In this chapter, we introduced a new normative framework for analysing
accountability in the EMU. The framework has been determined deductively
by surveying the relevant literature in political theory, law and public adminis-
tration in order to identify four goods that accountability is supposed to ensure:
openness, non-arbitrariness, effectiveness and publicness. All of these can be
achieved in a procedural or substantive way, but the latter imposes higher stan-
dards of accountable behaviour for actors — as they have to demonstrate the
merit of their decisions rather than defend the process through which those
decisions have been reached. Different types of accountability forums can
examine an actor’s conduct in line with the four goods: parliaments through

199 Adina Maricut-Akbik, Contesting Executive Power in EU Economic Governance: The European
Parliament as an Accountability Forum (Cambridge University Press forthcoming 2021).
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legislative oversight, courts through judicial review, ombudsmen and court of
auditors through administrative review. When transposed to the EMU, there
seems to be a predominance of procedural accountability that remains lim-
ited because of the ‘replacement effect’ of procedures for substance and the
weak position of accountability forums vis-2-vis actors with expert knowledge
of the policy area. Our argument is that there is a clear need for more substan-
tive accountability in the EMU across different mechanisms of accountabil-
ity — political, legal and administrative: a claim that we invite our authors to
question, probe and elaborate in the chapters that follow.

We have sought through the chapter to add to the academic literature on
EMU accountability by constructing an approach that is deductive without
being rooted in a nation-state view of the concept and which identifies nor-
mative standards of accountability that are not inductively derived from the
EU Treaties alone. The benefit of the approach is that accountability is evalu-
ated on the basis of norms, rather than owed to a specific principal — part
of a would-be democratic chain of delegation. Acknowledging that the term
is often used interchangeably with ‘answerability’ or ‘responsiveness’,”" we
argue in favour of a change of analytical optics: instead of obsessing about
the appropriate forum to whom actors should answer or respond, scholars
should focus on the question ‘what should actors be accountable for?” This is
particularly applicable at the EU level, where the distance between the ulti-
mate democratic principal (the citizens) and their supposed agent (EU insti-
tutions) remains great. We thus call on other authors to break the stalemate
of EMU accountability research by researching the extent to which national
and EU institutions provide the four normative goods of accountability, and
subsequently, by showing how account-giving by EU institutions can be made
more substantive in the future. We hope to have provided useful conceptual
tools for the more empirical papers that follow this chapter.

" Dubnick (n16) 33.
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