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Canada’s imprisonment rate has not changed appreciably since 1960. This
stability contrasts with the increased imprisonment rates experienced by Can-
ada’s most obvious comparatorsFthe United States and England and Wales.
We examine this divergence and propose several interrelated explanations for
Canada’s anomalous pattern. While Canada is shown not to be immune to
pressure for harsher practices and policies, it has been able to counter or
balance these trends with other more moderating forces. In particular, we
suggest that Canadians have largely been able to escape several of the wider
forces or ‘‘risk factors’’ at the root of higher incarceration in other countries.
Further, we suggest that certain protective factors of a historical, cultural, and
structural nature can also be identified that have limited the extent to which
Canada has adopted the same punitive policies documented in the United
States and England and Wales.

In response to the dramatic increases in U.S. imprisonment
rates as well as more modest increases in several other nations,
social scientists of all walks of disciplinary life have increasingly
joined criminologists in attempting to explain the expansion of this
criminal strategy. Recognizing that ‘‘. . . crime rates alone cannot
explain the movements in prison populations’’ (Walmsley
2003:71), scholars have gone beyond simple criminological varia-
bles, searching for broader social, cultural, political, and historical
explanations that may shed light on the recent increase of punitive
policies and practices.

Not surprisingly, this approach has generated a number of ex-
planations for growth in imprisonment in various countries (e.g.,
Garland 2000, 2001; Whitman 2003; Roberts et al. 2003; Ruth &
Reitz 2003; Tonry 2004a, b). While clearly meritorious, their gen-
eral focus on change in imprisonment ratesFlargely increasesFis
not without limitations. Specifically, they tend to either exclude
or erroneously subsume countries such as Canada, which have
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experienced relative stability in levels of incarceration over the
same time frame.1

Canada’s anomalous imprisonment trend provides a contrast
to patterns in nations generally considered to be similar in nature
to Canada. The most obvious examples are England and Wales2F
to which Canada is historically and institutionally tiedFand the
United StatesFto which Canada is geographically, culturally, and
economically linked. Despite these close affinities, Canadian crim-
inal justice policies as they relate to imprisonment have diverged
from those of these two comparators.3

This article explores these divergences and attempts to provide
several interrelated explanations for the stability in Canada’s
imprisonment rates since 1960. We argue that Canadians have
largely avoided the ‘‘risk’’ factors (i.e., forces that increase a coun-
try’s susceptibility to punitive trends) at the root of higher incar-
ceration elsewhere. Furthermore, we describe certain historical,
cultural, and structural ‘‘protective’’ factors (i.e., forces that shield
a country from punitive pressures) that have limited the extent
to which Canada has adopted the harsh policies documented
in the United States and England. Indeed, by proposing that dis-
cussions of imprisonment rates be expanded to include nations that
have resisted increases in incarceration, this article challenges
present claims about the generalized emergence of more punitive
societies.

Increasing Punitiveness: Canada Among Other Nations

The explanations that have been offered for growth in impris-
onment (e.g., Garland 2000, 2001; Whitman 2003; Tonry 2004a)
share the common starting point of a shift toward more punitive
criminal justice responses to crime. Such policies as three-strikes
sentencing, mandatory minimum penalties, habitual offender laws,

1 Our examination of Canadian imprisonment rates focuses on the period 1960–
2002/3, reflecting several limitations in existing Canadian data.

2 Crime and imprisonment data do not generally distinguish between England and
Wales, which share essentially the same law and legal procedures (Bottoms & Dignan
2004). For convenience, we willFwith apologies to the WelshFrefer to ‘‘England and
Wales’’ as ‘‘England.’’

3 The irony of the Canadian reality would not be lost on those familiar with Blumstein
and Cohen (1973). They proposed that stable incarceration rates in the United States and
Norway in the half-century preceding the writing of their article reflected the natural state
of equilibrium maintained by modern societies. Blumstein et alia (1977) extended this
analysis by including Canadian data. Ironically, it would seem that unlike Americans, Ca-
nadians (and Norwegians; Lappi-Seppälä 2005) took this ‘‘stability hypothesis’’ to heart,
providing unexpected support for a theory whose ability to fit U.S. data ended almost
simultaneous to its publication.
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and truth-in-sentencing are typically cited as evidence of increasing
punitiveness, which is reflected in rising imprisonment rates.

Another commonality of these general theories of punishment
is the inclusion of Canada as part of this wider punitive trend. The
assumption appears to be that the affinities that Canada shares with
other Western democratic nations that have experienced increased
imprisonment rates naturally ensure the same punitive tendencies
in Canada. For example, Roberts et alia tend not to differentiate
among English-speaking countries in their provocative book on
penal populism, referring to ‘‘. . . the emergence, over the 1990s, of
increasingly punitive sentencing policies and practices in the Eng-
lish-speaking world’’ (2003:160).4 Similarly, Pratt speaks of a
‘‘breakdown of the penal arrangements that had come to be as-
sociated with England and similar societies’’ (2002:145) and refers
to ‘‘significant growth in imprisonment in [among other places]
Canada’’ (2002:177).5

The tendency to generalize across countries is also reflectedFat
least at first glance6Fin Garland’s The Culture of Control: Crime and
Social Order in Contemporary Society (2001). Although Garland focuses
almost exclusively on the United States and the United Kingdom,
the subtitle implies that the growth in punishment broadly applies
(Zedner 2002). Further, the explanations offered for this trendF
rising crime rates and loss of faith in penal-welfarism as well as
structural and political changes in societyFwould also seem to be
relevant to Canada (Cesaroni & Doob 2003).

Indeed, the similarities among Canada, the United States, and
England are not only historical, cultural, economic, or geographic
in nature. They are also criminological. Canada has experienced a
crime culture similar to that found in the United States and Eng-
land since the 1960s. Figure 1 shows both the (police-recorded)7

4 Roberts et alia seem to include Canada among those nations experiencing a rise in
punitiveness as measured by levels of incarceration. Although they suggest that ‘‘[p]enal
populism has exercised a more muted influence on policy development in Canada’’ and
that the federal government ‘‘has pursued a policy of restraint in terms of the use of
imprisonment. . ..’’ (2003:39), their overall conclusionFat least within the context of a
discussion about sentencing reformFis that ‘‘Canada has witnessed an increase in the use
and length of terms of imprisonment’’ (2003:41). Part of the divergences between the
description offered by Roberts et alia (2003) and our own may relate to their reliance on
incomplete court data.

5 See also Haggerty, who suggests that ‘‘[i]n the 1970s, as the issue of crime became
increasingly politicized, a ‘race to the bottom’ commenced, where politicians clamoured
over one another to offer the most harsh and reactionary criminal justice policies. This
process has been particularly marked in the United States, but continues to have spillover
effects in the United Kingdom and Canada’’ (2001:197).

6 For a brief summary of Garland’s more nuanced argument, see footnote 24.
7 We present only police-reported crime because Canada has thus far released only

three national victimization surveys (1988, 1993, and 1999). While limited, these data show
that the overall victimization rate has not changed appreciably (see Gartner & Doob 1994;
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total and the violent crime rates for Canada from 1962 to 2003,8

depicting a substantial increase in reported crime beginning in the
early 1960s and only leveling off in the early 1990s. This pattern is
similar to that found in the United States andFat least until the
mid-1990sFthe trend in England.9

Even more convincing are the data on Canadian and U.S.
homicide rates (Figure 2). By using the ratio of each year’s hom-
icide rate to each country’s 1961 homicide rate (that is, by dividing
each country’s homicide rate for each year by its homicide rate in
1961), we can show the pattern for each nation on the same scale.
Although Canada’s homicide rate (in absolute terms) is approxi-
mately one-third of that of the United States during this period,10

the shapes of the curves across time in the two countries are similar.
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Figure 1. Police-Recorded Crime Rates, Canada (1962–2003).
Note: Total police-recorded crime rate is represented as the number of incidents per
1,000 residents. Violent crime is represented as incidents per 10,000 residents.
Source: Canadian Centre for Justice Statistics 1996, and other years in the same pub-
lication series.

Besserer & Trainor 2000). This finding is relatively consistent with the official police data in
Figure 1.

8 Unless otherwise noted, all Canadian statistics reported in this article are from
publications of the Canadian Centre for Justice Statistics, Statistics Canada (previously the
Dominion Bureau of Statistics), or from Statistics Canada’s Web Site, http://www.statcan.ca.
Statistics Canada typically publishes annual reports on such matters as Canadian Crime
Statistics or Adult Correctional Services in Canada. Rather than list each year that we accessed,
we have listed a single illustrative instance of each series in the references.

9 Figures for the United States and England and Wales are presented in Appendix 1.
10 For example, the 1961 homicide rates for Canada and the United States were 1.28

and 4.8, respectively (ratio: 3.75). At Canada’s highest point (1975), the rates were 3.03 and
9.6, respectively (ratio: 3.17), dropping in 2001 to 1.78 and 5.6, respectively (ratio: 3.14).
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While the pattern of homicides in England differs to the extent that
rates have not shown the recent decline evident in both Canada
and the United States, the same general increase since the early
1960s is apparent.

Given these similarities, one might assume that the criminal
justice responses of these countries would also be similar. Within
this context, the lack of academic attention given to levels of im-
prisonment in Canada would not be surprising. It would seem that
scholars have been content simply to note that Canada’s impris-
onment rate (e.g., 103 per 100,000 in the general population in
2002) is comparable to that in some European countries (e.g., 101
in the Netherlands, and 92 in an unweighted average of the Eu-
ropean Union countries) and English-speaking nations (e.g., 116 in
Australia), while it is lower than that found in other countries (e.g.,
137 in England and Wales, 126 in Scotland, 144 in New Zealand,
and [the most obvious difference] 702 in the United States) for the
same year.11
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Figure 2. Change in Homicide Rates: Canada (1961–2003) and United States
(1961–2002).

Note: For each country, the figure plots change from 1961. Each year’s homicide rate
(homicides per 100,000 residents) was divided by that country’s 1961 rate (Canada,
1961 rate 5 1.28; United States 5 4.8).
Source: Dauvergne 2004 and Sourcebook of Criminal Justice Statistics 2004.

11 Cross-national comparisons are problematic in that different measures of the
‘‘prison population’’ are often available. These figures (with the exception of those of
Canada) are taken from Home Office 2003:40. The rates of imprisonment presented by
this source represent the number of people in prison on an average day per 100,000
residents. Similarly, our measure of the rate of imprisonment represents prison ‘‘counts’’F
that is, prison population or ‘‘stock’’Frather than prison ‘‘admissions’’ or prisoner ‘‘flow.’’
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Indeed, the focus of recent discussions surrounding levels of
incarceration has been on the dramatic increase in the United
States over the past 30 years (Tonry 1999, 2001, 2004a; Whitman
2003; Ruth & Reitz 2003; Zimring 2001), as well as a similarF
albeit less dramaticFrise in England (Tonry 2004b; Newburn
2002). While the recent increase in imprisonment rates in the
Netherlands (Pakes 2004; Von Hofer 2003), the contrasting de-
creases in certain periods in other countries such as Germany
(Weigend 2001) and Finland (Von Hofer 2003; Lappi-Seppälä
2000, 2001, 2005), and the relative stabilityFat least until very
recentlyFin such nations as Denmark, Norway, and Sweden (Lap-
pi-Seppälä 2005) have received sporadic attention, the United
States and England continue to hold a near monopoly on scholarly
inquiry in the English language academic literature.

A glance at Figure 3 and the increase depicted in American
imprisonment rates since the mid-1970s justifies this focus. In
striking contrast to the remarkable stability described by Blumstein
and Cohen (1973) between 1930 and 1970, combined state and
federal prison incarceration rates increased almost fivefold be-
tween 1970 and 2002. When the jail populations are included, the
2003 U.S. rate was 714 per 100,000 in the general population.12

England has also experienced increases in its imprisonment rates
since 1960 (Figure 4). Although the rate of increase in the prison
population changed strikingly upward in the latter part of the 1990s,
a relatively steady increase is discernible since 1960. Taken as a whole,
the level of incarceration in England increased from 59 per 100,000
in 1960 to 89 per 100,000 residents in 1990, reaching 139 per
100,000 residents in the general population in 2002.13

More precisely, the numerator of our measure is the number of people in prison on an
average day and not the number of people who are admitted to prison each year. We have
adopted this measureFas used by the Home Office (2003)Fin part because it is con-
sidered to be the most common indicator of the use of imprisonment (Young & Brown
1993:3; Tonry 2004c:1187). More important, it constitutesFin our opinionFthe most
appropriate measure for our purposes. Specifically, it reflects the overall punitiveness of the
criminal justice systemFat the level of the police (e.g., policy shifts in apprehension and
targeting of certain offenses), the courts (e.g., bail decisions, prosecutorial decisions to
screen cases out of the formal court system, rates at which offenders are convicted and
sentenced to prison as well as the length of custodial sanctions), and corrections (e.g.,
conditional release and parole recommitment). Indeed, the definition of imprisonment rate
as the number of prisoners per 100,000 members of the general population has the pow-
erful advantage of constituting a composite measure of all of these various factors that
affect the levels of imprisonment in a given country. By concentrating on only one of these
dimensions, one may miss other significant changes in punitiveness.

12 Typically, those in custody awaiting trial and those sentenced to a year or less in
custody are housed in jail facilities run by local, not state, governments. Because a different
level of government administers these facilities, and until the 1980s reliable counts were
not available in all states, they are not included in this figure.

13 While this article focuses primarily on the comparison of Canada with its two closest
comparatorsFthe United States and EnglandFimprisonment rates in other countries
have also increased. Imprisonment rates (sentenced offenders as well as those on remand)
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In contrast, Canadian imprisonment rates (comprising sen-
tenced and all otherFlargely pretrial remandFprisoners) over
the same period look quite different. The level of incarceration in
Canada has been relatively stable since 1960 (Figure 5). While
there has been some fluctuationFwith a low of 83 per 100,000
residents in 1974 to a high of 116 in 1995Fthere is no consistent
upward trend in Canada’s imprisonment rate. Using average daily
counts of those in prison on any given night (including those not
sentenced, largely those remanded in custody awaiting trial), this
overall pattern is mirrored at both the federal and provincial lev-
els.14 The 2002/2003 incarceration rate was approximately 103
people in prison per 100,000 in the general population.

Clearly, the data depict Canadian blandness: imprisonment
rates have not changed dramatically since 1960.15 More important,
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Figure 3. Imprisonment Rates (State and Federal), United States (1960–2003).
Source: Sourcebook 2004. Jail counts (prisoners with short sentences and those awaiting
trial) are not included. In 1983, the jail population was estimated as being approximately
100 per 100,000 residents, compared to approximately 237 per 100,000 residents in
2003.

in New Zealand rose from 80 to approximately 126 per 100,000 total population between
1986 and 1996 (Government of New Zealand 1998) andFas noted in the text aboveFare
reported (albeit from a different source) to have been more than 140 in 2002. In addition,
the rate of imprisonment (sentenced plus remand prisoners) in Australia increased from 86
to 153 per 100,000 adult population between 1984 and 2003 (Australian Government
2004). Similarly, the imprisonment rate (sentenced as well as remand populations) in-
creased in Scotland from 109 per 100,000 residents in 1994 to 129 in 2003 (Scottish
Executive Online 2005). Finally, imprisonment has also risen in Ireland in recent years
(O’Donnell & O’Sullivan 2003; O’Donnell 2004).

14 In Canada, those receiving sentences of two years or more are housed in federal
penitentiaries. Those sentenced to less than two years are provincial responsibilities.

15 Obviously, this conclusion reflects the overall pattern of imprisonment across Can-
ada for all offenders. Indeed, it is not our purpose to examine whether this stable trend is
also descriptive of various subsets of the Canadian population. Clearly, a detailed study of
the patterns of imprisonment across specific subgroups (e.g., female offenders, visible
minority offenders, Aboriginal offenders) would be useful. An increase in the imprison-
ment of women has already been suggested (Boritch 1997). However, an in-depth exam-
ination of this hypothesis is difficult because there are presently no reliable estimates (for
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they provide an intriguing counter to the patterns found in nations
considered to be very similar to Canada.16 Indeed, the natural
assumption on the part of many scholars that CanadiansFlike
some other English-speaking citizensFhave become more punitive
in their response to crime (at least as reflected in levels of incar-
ceration) has not been borne out by empirical evidence. On the
contrary, despite experiencing forces similar to those that have led
to an increase in imprisonment in other nations, Canada seems to
have largely been able to resist or counter them.

Canadian Punitiveness: Talk ToughFAct Softly

The relative stability of Canadian imprisonment rates distin-
guishes this nation from its two closest comparators. However, it
would be misguided to conclude from these data that Canada has
been immune to pressure to adopt more punitive policies. On the
contrary, an examination of several of the changes introduced in
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Figure 4. Imprisonment Rate, England and Wales (1960–2003).
Note: Imprisonment rates include remand populations.
Source: Home Office 2003, 2004a.

the time period used in this article) of the average daily population of women in provincial
institutions (Kruttschnitt & Gartner 2003)Fthe measure that we have argued to be most
appropriate for the purposes of examining increased overall punitiveness within the
criminal justice system. Similar difficulties arise in estimating the size of the Aboriginal
Canadian imprisonment rate (Roberts & Melchers 2003).

16 Although it is also important to note that while Canada’s stability in imprisonment
contrasts with the increases in both England and the United States, England’s rateFin
absolute termsFcontinues to be more similar to that of Canada and other European
countries than to that of the United States.
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Canadian policy and legislation suggests that many of the forces
behind higher incarceration rates in other countries have also im-
pacted Canada.

Most obviously, Canada witnessed the introduction, in 1996, of
mandatory minimum sentences for offenders found guilty of any of
10 serious violent crimes with a firearm. Similarly, the maximum
sanctions for certain offenses were increased during the 1990s.
Paralleling, to some extent, these changes in the adult criminal
justice system, the maximum sentences for youths convicted of
murder in youth court were increased both in 1992 (from three
years to a total sentence length of five years less a day) and again in
1996 (to 10 years). This change in the youth system was also ac-
companied by changes in the rules governing the transfer of young
offenders charged with serious crimes to adult court, rendering
this process easier to accomplish by creating ‘‘presumptive trans-
fers’’ to adult court of those over 16 years old charged with a se-
rious violent offense.

Harsher practices were also introduced outside of the imme-
diate sphere of sentencing. A complex procedure for reducing the
period of parole ineligibility for some offenders convicted of mur-
der was made more restrictive in 1997 in response to a public
outcry protesting the application of one of Canada’s most notorious
serial killers. Similarly, OntarioFCanada’s largest provinceF
claimed in 1999 to have succeeded in reducing the number of
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Source: Canadian Centre for Justice Statistics 2004, and other years in the same pub-
lication series.
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offenders released on parole from provincial prisons (prisoners
with sentences of less than two years).

Clearly, Canada has not escaped many of the broader
forces propelling countries toward more punitive responses to
criminal behavior. The differenceFit would seemFresides in the
extent to which harsher policies and practices have been allowed to
affect the level of punitiveness. Indeed, while the mandatory
minimum sentence for violent crimes carried out with a firearm
(four years in prison) did, in fact, increase the sentences that some
offenders received, it is likely that the ‘‘new’’ sanction would not
significantly differ from that which would have been handed
down under the prior legislation for most offenders. Given the
seriousness of the offense and the fact that those offenders falling
under these new mandatory minimum sentences would frequently
have criminal recordsFoften serious in natureFit is probable
that they would already have received a four-year sentence.17

Hence the legislation almost certainly contributed little to prison
populations.

It is also noteworthy that previously legislated mandatory min-
imum sentences disappeared for drug offensesFa type of criminal
activity responsible for a disproportionate proportion of the in-
crease in the U.S. prison population during the 1980–1990s. Until
1987, Canada had a mandatory minimum sanction of seven years
for importing narcotics. In that year, the Supreme Court of Canada
ruled in R. v. Smith (34 C.C.C. (3d) 97) that this mandatory min-
imum penalty constituted cruel and unusual punishment under
Section 12 of the Charter of Rights and Freedoms. As Friedland
notes in discussing the implications of this case, ‘‘It is unlikely that
the Canadian Parliament would have taken the American path
[toward a high incarceration rate] but the Supreme Court [of
Canada] would have made it constitutionally difficult to do so [had
Parliament attempted to achieve this goal through very high

17 Comprehensive sentencing data are not available for serious violent offenses with
firearms. However, some sentencing data are available for nine of the then 12 provinces/
territories. Unfortunately, even for these jurisdictions, including the three largest prov-
inces, data are not available for the upper level of trial court that would be likely to be
handing down the longest sentences. With these caveats in mind, we used robbery as an
example and estimated that 38% of all robberies prior to the introduction of the mandatory
minimums would have resulted in a sentence of at least two years. In 1995, an examination
of more than 20,000 robberies found that 24% involved firearms (Canadian Centre for
Justice Statistics 1996:46, Table 4.3). It is plausible to conclude from these two sets of data
that most of the firearms-robberies would have received a sentence of at least two years and
would, therefore, have served their sentences in a federal penitentiary. Correctional
records show that 32% of all penitentiary admissions were facing determinate sentences of
four years or more and that all robberies constituted only 20% of penitentiary admissions.
Hence it is entirely plausibleFthough by no means certainFthat most of the sentences for
robbery with a firearm would have been four years or more before the mandatory min-
imum sentence of four years was instituted.
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mandatory minimum sentences]’’ (2004:458). In fact, the govern-
ment of Canada never attempted to legislate a more selective
mandatory minimum sanction for this offense.

Similarly, increases in maximum penalties generally lack any
real consequence for Canadian imprisonment rates. Canadian
maximum sentences have seldom restricted sentencing judges, as
the legislated maximums are typically considerably harsher than
sentences handed down in court. The Canadian Sentencing Com-
mission notes that it could find no evidence that the maximum
sentence had ever even been used for some offenses. BasedFto
some extentFon these findings, this commission concluded that
Canadian maximum sentences are unrealistically high, and conse-
quently ‘‘[a]ny serious guidance they might give the sentencing
judge or the public is lost’’ (1987:64). For example, the maximum
penalty was raised in 2003 from six months to 18 months in prison
for an adult who willfully fails to uphold an agreement into which
she or he voluntarily entered to supervise a youth who has been
released from custody awaiting trial. In the year when this in-
creased maximum sentence was initially introduced into Parlia-
ment, Doob and Sprott foundFon the basis of an analysis of
available dataFthat ‘‘[i]t seems likely. . . that no adult was [even]
charged with this offence. . .’’ (2004:231, footnote 13; emphasis
added).

This pattern of the limited expression of more punitive pro-
visions can also be found in the youth criminal justice system. The
substantial increase in the maximum sentence for murder handed
down in youth court under the changes introduced in 1996 ap-
pears to have had little impact. Indeed, the number of youths
eligible for such sentences is exceedingly small across the country
as a whole. For instance, a mere six youths were sentenced in youth
court for murder in 1998–1999, 9 in 1999–2000, and 10 in 2000–
2001.18

Further, this increased maximum sentence in youth court for
murder could ironically serve to decrease the imprisonment period
for youth found guilty of this offense. It is probable that this in-
crease in the punishment in youth court has made it less attractive
to prosecutors or judges (i.e., less necessary from a proportionality

18 Long sentences in Canadian youth court are rare. In 1997–1998, the first full year
after the second of the two increased maximum sentences for murder came into effect,
25,670 youths were placed in custody for criminal offenses. All of those found guilty of
more serious charges (including household burglary, robbery, and serious sexual assaults)
were eligible for three years in prison. Only murder cases were eligible for more than three
years. Despite the fact that 74,528 youths were sentenced that year, and most of the 25,670
who were sentenced to custody were eligible for sentences at least two years in length, only
252 youths received sentences of between 13 and 24 months, and an additional 20 cases
received sentences of more than two years (Canadian Centre for Justice Statistics 1999:15,
Table 6).
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perspective) to transfer these young offenders to adult court, in
which the penalty (life in prison with a parole ineligibility period of
up to 10 years) would be even more severe. Of the 49 youths facing
murder as their most serious charge in 1999–2000, only 12 of them
were actually transferred to adult court. Even more compelling are
the results from recent studies (Doob & Cesaroni 2004; Doob &
Sprott 2004:209, Fig. 4) that show that these provisions have had
no discernible effect on the number of youths transferred.19 While
changes in the procedures for the transfer of youth to adult court20

have been heavily criticized because of their apparent harshness in
treating increasing numbers of youths as adults (e.g., Giles & Jack-
son 2003), the empirical evidence does not support these assertions.
Rather, it seems that those who focus exclusively on the harsh lan-
guage of the law or on public statements about it (e.g., Hogeveen
2005) appear incorrectly to equate public statements designed to
sound harsh with actual treatment of youths.

The parole system also seems to show no exception to this
(strategic?) use of more punitive measures. Legislation that came
into effect in 1997 did, in fact, reduce the availability of a complex
process permitting certain people serving life sentences for murder
(e.g., serial murderers) to apply for parole before they would be
normally eligible.21 However, Roberts (2002) argues that this
change in the law only succeeded in limiting the number of ap-
plications but did not affect the success rate of those who applied.
Offenders (e.g., multiple murderers) who were no longer eligible
for this process were likely to be those who would not have been
successful had they been able to apply.

In contrast, a category of ‘‘accelerated parole reviews’’ was in-
stituted in 1992 for most property offenders and other nonviolent
offenses serving their first sentence of two years or more. For these

19 Doob and Sprott (2004) examine the effect of the provisions that came into effect in
1996, creating ‘‘presumptive transfers’’ to adult court for any youth over age 16 who was
charged with murder, manslaughter, attempted murder, or aggravated sexual assault.
They estimate that in the four years after the change in law, no more than 14–17% of these
cases were, in fact, transferred to adult court. This figure is remarkably similar to the
proportion (10–19%) transferred in the five years before the ‘‘presumption’’ of a transfer
was made law.

20 These 1996 procedural changes for the transfer of youths to adult court were
subsequently abolished in 2003. With the introduction of the new Youth Criminal Justice
Act on April 1, 2003, youth transfers to adult court are no longer permitted. Rather, this
criminal procedure was substituted with the allowanceFunder special circumstancesFto
hand down adult sentences within youth court.

21 When capital punishment was abolished in Canada in 1977, the sentence for mur-
der became a mandatory sentence of life in prison with a parole ineligibility period of 25
years for first-degree murder and 10–25 years (set by the judge) for second-degree mur-
der. However, a prisoner with a parole ineligibility period of longer than 15 years was
permitted to go before a jury of 12 citizens after serving 15 years to argue for a reduced
parole ineligibility period.
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offendersFwho are likely to constitute a fairly large group22Fthe
path to full parole was made easier by creating a presumption in
favor of release on parole after serving one-third of the sentence. By
1995–1996, 83% of those eligible for this administrative provision
were granted parole (Canadian Centre for Justice Statistics 1997:93).

Similarly, when a conservative Ontario government became
‘‘tough on parole decisions’’ shortly after it was elected in 1995F
rendering it more difficult for provincial prisoners (i.e., those serv-
ing prison sentences of less than two years) to obtain conditional
releaseFthe effect on the size of the prison population was im-
perceptible. Given that the vast majority of offenders incarcerated
in provincial prisons have very short sentences (and do not, there-
fore, come before the parole board), the potential impact of this
new practice on imprisonment rates was substantially limited. In-
deed, while the proportion of inmates being granted parole clearly
dropped with the tighter restrictionsFas did the overall number of
offenders applying for conditional releaseFthere was no discern-
ible increase in the province’s prison population.23

The pattern depicted in these examples is one of muted or
limited expression of wider punitive trends. While Canada has
obviously not been immune to the broader forces that compel
other nations toward harsher responses to crime, it has been
largely able to restrict or contain their impact. Indeed, the ‘‘Ca-
nadian case’’Fwhen contrasted with those of the United States and
EnglandFappears to suggest that nations are not powerless in the
face of these pressures. On the contrary, countervailing forces can
also be brought to bear on them, limiting their expression.24 Bor-
rowing from the language of developmental psychology, it would
seem that Canada has not only been able to escape several of the
forcesFor ‘‘risk factors’’Fproducing higher imprisonment rates
in other nations. Rather, there also appear to be certain ‘‘protective
factors’’ that have restricted the extent to which Canada has adopt-
ed the punitive policies at the root of the U.S. and English levels of
incarceration.

22 In 2002–2003, approximately 31% of penitentiary admissions would have been
eligible in terms of their offense classification. However, it is impossible to estimate from
existing published data the portion of these offenders who were serving their first pen-
itentiary term.

23 In 1994–1995, the year before the Conservatives were elected, the Ontario pro-
vincial prison population was 67 per 100,000 residents. Over the following eight years, it
vacillated between 64 and 70 per 100,000 residents.

24 Echoing this conclusion, Garland tempers his general theory of the growth in
punishment by explicitly acknowledging that ‘‘a more extensive work of international
comparison’’ would be needed to explain ‘‘how other societies, such as Canada . . . have
experienced the social and economic disruptions of late modernity without resorting to
[the] same [harsh] strategies and levels of control [as the United States and England]’’
(2001:202).
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In brief, we argue that a number of historical, structural, and
cultural factors may be identified as either aiding Canada in avoid-
ing more punitive tendencies or limiting their expression within
the Canadian context. However, it is important to note that these
individual explanations are not intended to constitute a simple list
of factors on which Canada is different from the United States and/
or England. Nor is it likely that any single factor (or even the
addition of several factors) can account for the difference in out-
come between Canada and its two closest comparators. In fact,
several similarities are also apparent among these countries. We
argue that these country-specific cultures, histories, and political
institutions combine in intricate ways. As such, the difference in
imprisonment rates is more realistically the product of a unique
and complex interaction of multiple factors whose overall or com-
bined effect holds the key to (at least partially) understanding
Canada’s anomalous pattern.

Resisting Punitive Trends: Reduced Risk Factors

Not surprisingly, many of the recent explanations offered for
increased imprisonment have focused on the specific realities of the
United States (e.g., Tonry 2004a; Ruth & Reitz 2003) and England
(e.g., Tonry 2004b; Newburn 2002). Given the close affinities be-
tween these nations and Canada, their lack of application to the
Canadian context is noteworthy. Indeed, the value of these expla-
nationsFfor our purposesFis that they underline the reduced
exposure or experience that Canada has had with many of the
identified risk factors or driving forces toward more punitive pol-
icies and practices.

First, Canada has avoided the volatility in the manner in which
punishment has been allocated in the United States and England.
Drawing from Ruth and Reitz’s contention (2003) that the rising
crime rates between the mid-1960s and mid-1970s in the United
States coupled with a relative drop in punishment (per crime com-
mitted) were important in leading to a disillusionment with reha-
bilitation and an increased attractiveness of more-punitive
sentencing policies, Canada’s stability in sentencing over the past
half century suggests an important way in which Canadians have
avoided more punitive tendencies.

In contrast with the United States and England, Canada has
never given primacy to any one specific sentencing purpose. Rath-
er, Canadian sentencing policies have historically been guided by
the notion that multiple (and presumably equally acceptable) pur-
poses of sentencing exist and that judges are responsible for
choosing the most relevant purposes for each case (Hogarth 1971;
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R. v. Morrissette and two others, 1 C.C.C. (2d) 307 [1970]). Indeed,
Canadian judges have hadFfor the most partFwide discretion to
sentence within a range determined largely by practice and by
guidance from appeals courts. In fact, courts of appeal have not
only developed the notion that judges should choose among all of
the standard purposes of sentencing (i.e., denunciation, individual
and general deterrence, incapacitation, and rehabilitation), but
they have also reined in individual outliers.25

Even when Parliament gave sentencing a legislated purpose
and a set of principles in the Criminal Code in 1996,26 these pro-
visions did not challenge the guiding notions in place for decades
as a result of judicial decisions. The legislation stated that sentences
were supposed to

contribute, along with crime prevention initiatives, to respect for
the law and the maintenance of a just, peaceful and safe society by
imposing just sanctions that have one or more of the following
objectives: [denunciation, general and individual deterrence, in-
capacitation, rehabilitation, reparations to victim and community,
promoting a sense of responsibility and acknowledgement of
harm by offenders] (Criminal Code, Section 718).

While there was also a new requirement that ‘‘[a] sentence [be]
proportionate to the gravity of the offence and the degree of re-
sponsibility of the offender’’ (Criminal Code, Section 718.1), we can
find no important discernible changes or shifts in sentencing prac-
tices in Canada as reflected in imprisonment levels since 1996.27

Within this context, CanadaFunlike the United StatesFhas
never experienced a crisis of principles in sentencing whereby dis-
illusionment with one predominant objective leads to the wholesale
adoption of another. Hence, the radical shift in American courts
from an indeterminate model based on a rehabilitative paradigm to
one of determinate sentencing rooted in principles of denuncia-
tion, deterrence, and incapacitation was averted. Similarly, Canada
avoided England’s sudden abandonment in the 1990s of previously
moderate criminal justice policies and an apparent (full-scale) im-
portation of American ‘‘tough on crime’’ (retributive and deter-
rent) approaches to crime characterized by harsher legislation and

25 In Morrissette, trial judges were told that even when sentencing for deterrence
purposes, it does not ‘‘necessarily follow that a long sentence is required to achieve the
purpose . . . There must be a weighing of all of the factors and a sentence determined that
gives a proper balance to each of them’’ (R. v. Morrissette 1970:310).

26 References to the Canadian Criminal Code will use the section numbering estab-
lished in the 1985 revision and currently (early 2006) in use. These amendments were part
of a bill that received Royal Assent in 1995 as Chapter 22 of the Statutes of Canada, 1995,
and were proclaimed into force on September 3, 1996.

27 This lack of change may reflect the fact that the relationship between the propor-
tionality principle and the various sentencing objectives was never clear.
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sentencing guidance and a large increase in the use of imprison-
ment by judges (Ashworth 2001:81; Millie et al. 2003).28 Indeed, a
former senior Home Office administratorFin describing the Brit-
ish government’s change of direction in its policies on crime and
criminal justice during the 1990sFreferred to it as ‘‘probably the
most sudden and the most radical which has ever taken place in
this area of public policy’’ (cited in Newburn 2005:12). While Can-
ada may not be able to claim that its stability in sentencing is the
result of controlled or structured policy (Doob & Webster 2003),
the effect has been to shield sentencing from one of the powerful
driving forces in the United States and England toward more pu-
nitive responses to crime.

Second, Canada has lacked the enthusiasm of the United States
and England (primarily since the 1990s)29 toward harsher sanc-
tions (Tonry 2004c). Indeed, the tough-on-crime movement adopt-
ed by the United States and England appears to have permeated
and propelled a number of key playersFthe general public, the
media, the politicians, and the judiciaryFtoward support for in-
creased punitiveness (Garland 2000, 2001). While the causal rela-
tionships among these groups are unclear, the introduction of
more punitive practices and policies has gone largely unchallenged
in these countries. Indeed, politicians from the two main political
parties in the United States and England have positioned them-
selves as tough on crime, neither wanting to be associated with
‘‘softer’’ responses (Millie et al. 2003; Beckett 1997)30. Similarly,

28 A simple comparison of official statements in the 1980s with those in the 1990s
underlines the radical shift in the role of imprisonment. For instance, a 1988 Green Paper
reaffirms the view that ‘‘[I]mprisonment is not the most effective punishment for most
crime. Custody should be reserved as punishment for very serious offences. . .’’ (Home
Office 1988:1–2). In contrast, the 1993 Home Secretary, acknowledging that his criminal
justice policy would lead to an increase in the use of custodial sentences, stated that ‘‘I do
not flinch from that. We shall no longer judge the success of our system of justice by a fall in
our prison population . . . Let us be clear. Prison works’’ (cited by Newburn 2005:12).

29 Tonry (2004b) notes the increase between 1989 and 1996 in the proportion of the
English public who were most likely to favor imprisonment when asked in a survey about
the appropriate sentence for a recidivist burglar. While American rates rose from 53 to 56%
during this period, the English increased from 38% (a rate well below that of the United
States) to 49% (a rate approximating the Americans). Similarly, Millie et alia (2003) char-
acterize the public climate of opinion in the 1990s in England as more punitive in natureF
a phenomenon paralleled by the tough-on-crime stance adopted by both the government
and the opposition.

30 Beckett (1997) demonstrates that crime became a national political issue in the
United States in 1964 and remained so into the 1990s. Most important, she demonstrates
that while the tough-on-crime approach was first raised at the national level by the Re-
publicans in 1964, the Democrats never seriously challenged it. Former U.S. President Bill
Clinton is quoted as observing in 1994 that ‘‘I can be nicked on a lot, but no one can say I’m
soft on crime’’ (Tonry 2004a:8). Similarly, Millie et alia note that in response to the per-
ceived leniency of England’s 1991 Criminal Justice Act and the subsequent bad press
depicting it as ‘‘‘liberal do-gooding’ at a time when crime was out of control’’ (2003:378–9),
the government began introducing numerous get tough policies with little challenge from
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judgesFeither voluntarily or through increasingly punitive sen-
tencing guidelines31Fhave begun showing a greater propensity to
send more people to prison and for longer periods of time (Hurd
2004; Ashworth 2001; Millie et al. 2003; Blumstein & Beck 1999).
Coupled with the ‘‘institutionalization’’ of the experience of crime
through the mass media (Garland 2000) and an increasingly pu-
nitive public mood (Millie et alia 2003; Garland 2000, 2001), these
countries have lacked powerful inhibiting forces that would chal-
lenge or moderate punitive enthusiasm.

In contrast, the tough-on-crime movement has not caught on
to the same extent within the Canadian imagination. While the
media and the general public have not been immune to calls for
tougher policies and practices (Roberts et al. 2003; Doob 2000;
Doob et al. 1998), recent research shows that most Canadians do
not strongly support ‘‘get tough’’ strategies as a solution to crime
(Public Safety and Emergency Preparedness Canada 2001). More
important, the government and the opposition rarely make crime
issues a central part of their political platform. Rather, the role of
the governing party tends to be one of quiet acceptance of a more
balanced response to crime (Meyer & O’Malley 2005). As an illus-
tration, the federal ministry responsible for federal penitentiaries
recently concluded on its official Web site that

Most Canadians feel safe in their communities. Conveying these
findings to the public is important to counter-balance media por-
trayals of crime as a pervasive problem. Compared to other is-
sues, the majority of Canadians do not view crime as a priority
issue for the government. This information is helpful in ensuring
that the government’s response to the crime problem is kept in
perspective (Public Safety and Emergency Preparedness Canada
2001:2).32

the opposition. Both political parties ‘‘had positioned themselves as ‘tough on crime’. . .
[with] no front-bench politician from either of the main political parties . . . unequivocally
[advocating] the sparing use of imprisonment since Douglas Hurd’’ (2003:379). Scholars
(e.g., Newburn 2005) have suggested that this new bipartisan consensus may be yet an-
other powerful factor in the growth in punishment. Certainly in England, the recent
occupation by New Labour of the law-and-order territory traditionally monopolized by the
Conservatives has served to ‘‘force’’ the Conservatives toward even more punitive policies.
Interestingly, Canada has seen a similar consensus established between its two principal
political parties. However, the difference resides in the fact that both the (federal) Liberals
and the Conservatives have followedFat least until 2005Fa policy of restraint in the use
of imprisonment.

31 Ashworth notes that ‘‘[S]teadily, and with relatively little legislative encouragement,
the [English] courts increased their use of imprisonment to the extent that between early
1993 and early 1997 the prison population rose by 50 percent’’ (2001:81). However, Millie
et alia suggest that the tough-on-crime approach manifested by the judiciary also reflected
pressure from politicians and the media for tougher punishment, as well as the perception
Fon the part of judgesFof an increasingly punitive public mood (2003:381).

32 A parallel example may be found with the treatment of sex offenders. Petrunik
notes that while ‘‘Canadian media coverage uses sensationalist language in making claims
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Canadian judges have also demonstrated a lack of enthusiasm
for more punitive responses to crime. Despite legislative freedom
to increase the punitiveness of sentences, there was no notable
change in the proportion of convicted cases sentenced to prison or
in the overall mean prison sentence length handed down over the
most recent 10-year period of available national data, from 1994–
1995 to 2003–2004 (Thomas 2004:10). Further, court decisionsF
like legislation more generallyFhave resisted many of the exclu-
sionary practices adopted by other countries toward offenders.
Tonry (2004b) suggests that one of the forces that allowed for the
growth in incarceration in England was the portrayal of the of-
fender as no longer deserving of being considered (and, conse-
quently, treated) as a full citizen with all of the rights guaranteed by
this status. In contrast, the Supreme Court of Canada in 2002 gave
the right to vote to prisoners while serving penitentiary sentences
(Sauvé v. Canada), a result quite different from the disenfranchise-
ment policies of the United States and England (Uggen & Manza
2002; Hurd 2004).33

Canada’s response to issues of race and sentencing also differs
from that of the Americans. In the United States, the ‘‘war on
drugs’’ arguably reflected a period of intolerance toward African
Americans who were labeled as ‘‘bad people’’ (Tonry 1995, 2004a)
Fa view rooted in the individual rather than in social forces that
may have produced the original criminal behavior.34 While Canada
Fand its justice systemFhave certainly not been immune to racist
attitudes, with disadvantaged groups such as African Americans
and Aboriginal Canadians continuing to be overrepresented in
Canada’s prisons (Report of the Commission on Systemic Racism in the
Ontario Criminal Justice System 1995), its responseFat least in terms
of its expression through laws related to imprisonmentFhas clear-
ly been different. Indeed, the government of Canada has attempt-
ed, through targeted legislation, to reduce the incarceration level of
its most disadvantaged and imprisoned group: Aboriginal Canadi-
ans. In particular, a sentencing principle was included in the 1996

about sex offenders and their victims . . . the use of language in policy forums has been
more ‘moderate’’’ (2003:57). In Canada, criminal justice initiatives focus on ‘‘high-risk
offenders’’ as opposed to ‘‘sexually violent predators,’’ as in the United States.

33 Even murderers are perceived under Canadian criminal law as individuals whoF
for the most partFshould eventually return to society. A procedure allows almost all of
those with life sentences with parole ineligibility periods exceeding 15 years the possibility
of going before a jury to request that the length of this period be reduced. Despite its
controversial nature, juries in approximately 80% of the cases going to court agree to
reduce the parole ineligibility period (Roberts 2002). Further, there have been no serious
attempts in Canada to create the American-equivalent sentence of life without parole.

34 One can find a similar phenomenon in England, whose ‘‘three strikes’’ provision
for certain drug offenses introduced by the Home Secretary in 1997 was described by
Ashworth as ‘‘symbolic’’F‘‘designed to create resentment of certain types of offender and
at the same time to bolster the political fortunes of the Government’’ (2000:180).
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Criminal Code amendments requiring that ‘‘[a]ll available sanc-
tions other than imprisonment that are reasonable in the circum-
stances should be considered for all offenders, with particular
attention to the circumstances of aboriginal offenders’’ (Section
718.2[e]).35 Further, the constitutionality of this section was chal-
lenged and upheld by the Supreme Court of Canada (R. v. Gladue,
1 S.C.R. 688 [1999]). In fact, specialized courts in some locations
deal exclusively with Aboriginal people in an attempt to give
meaning to this provision.36

Resisting Punitive Trends: Coexisting Protective Factors

While Garland’s (2000, 2001) general theory of the growth in
punishment focuses on those forces that tend to lead to increased
imprisonment, he also seems to suggest that other factors may si-
multaneously exist that keep this pressure in check. Similarly, we
argue that it may not be sufficient simply to reduce the risk factors
associated with increased punitiveness. Rather, it appearsFat least
in the Canadian caseFthat certain protective forces are also at work.
More specifically, several historical, structural, and cultural factors
can be identified that have limited Canada’s prison population.

Historical Protective Factors

An examination of Canada’s criminal law and numerous formal
statements of criminal justice policy on the use of criminal sanctions
since the late 1960s leaves little doubt about Canadian tradition

35 When an equivalent section focusing specifically on young Aboriginal offenders was
not included in Canada’s most recent youth justice legislation (the Youth Criminal Justice
Act [2003]), the (appointed) Senate of Canada (Canada’s equivalent of England’s House of
Lords) amended the act to incorporate it. Given the rarity with which the Senate challenges
the (elected) House of Commons and the possible confrontation that such an act may
precipitate, it is clear that the Senate felt strongly about the need to include this symbolic
and possibly protective clause in the legislation. Similarly, a confidential briefing book
prepared by the Correctional Service of Canada for an incoming federal cabinet minister
responsible for federal penitentiaries (and released as a result of a freedom of information
request) listed as a ‘‘corporate priority’’ for the Correctional Service of Canada during
2002–2005 ‘‘[t]o contribute to the reduction of the incarceration rate of Aboriginal of-
fenders’’ (Correctional Service of Canada 2002:23).

36 We know of no studies that adequately assess whether these specialized courts are
successful in this regard. However, there has been cautious support for extending the
special consideration given to Aboriginal offenders to others. The Court of Appeal for
Ontario noted that even though only Aboriginal offenders have a unique statutory status
for the purposes of considering social circumstances, ‘‘[t]he principles that are generally
applicable to all offenders, including African Canadians, are sufficiently broad and flexible
to enable a sentencing court in appropriate cases to consider both the systemic and back-
ground factors that may have played a role in the commission of the offence and the values
of the community from which the offender comes’’ (R. v. Borde 2003: Court of Appeal for
Ontario, Docket C38189, 10 February, at paragraph 32).
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vis-à-vis its imprisonment policies. The leitmotif running through
these documents is that of an official culture of restraint in the use
of incarceration. In striking contrast with the United States and
England, Canada has shown deep skepticism about imprisonment
as an appropriate response to crime.

Canada’s caution in the use of imprisonment was written into
legislation in 1996. Section 718.2 of Canada’s Criminal Code states
that ‘‘An offender should not be deprived of liberty, if less restric-
tive sanctions may be appropriate in the circumstances,’’ and ‘‘All
available sanctions other than imprisonment that are reasonable in
the circumstances should be considered for all offenders. . ..’’

However, these statements constitute only part of a long history
of recognition by the government and government-appointed
commissions of the overuse of incarceration. In 1969, the Canadian
Committee on Corrections stressed the importance of dealing with
the offender in the community and explicitly suggested ‘‘changes
in sentencing policy to provide for the use of alternatives to pris-
on. . ..’’ (1969:309). It noted that ‘‘through these measures a major
decrease in Canada’s prison population would prove possible,
without increased danger to the public and with greater success in
terms of rehabilitated offenders’’ (1969:309). Despite never suc-
ceeding in reducing incarceration levels, the committee’s views set
the tone and theme for the rest of the century.

The first report of the federal Law Reform Commission of
Canada in 1976 also promotes restraint in the use of the criminal
law generally and of imprisonment in particular. In fact, it urges
Parliament to employ prison sentences ‘‘sparingly’’ as a penalty of
last resort (1977:24–5). This recommendation is reiterated in the
Government of Canada’s 1982 statement of policy on criminal law.
It concludes that ‘‘it seems justifiable and appropriate to endorse
the general philosophy of restraint in criminal law. . ..’’ (1982:51).
In particular, it suggests that ‘‘[i]n awarding sentences, preference
should be given to the least restrictive alternative adequate and
appropriate in the circumstances’’ (1982:53).37 This same senti-
ment was quoted with approval 20 years later by the then Minister
of Justice. In a speech to the Canadian Bar Association, he reaf-
firmed that the criminal law should be used ‘‘only as a last resort’’
(Cauchon 2002:4) and that ‘‘there may be other ways to achieve
positive social outcomes’’ (2002:2).

Similarly, a policy paper entitled Sentencing (Government of
Canada 1984) notes that Canada’s imprisonment rate ‘‘looks rela-
tively restrained only in comparison to that of the U.S., and such

37 Notably, this policy statement was released by the then Minister of Justice, Jean
Chrétien, who became Prime Minister from 1993 to 2003Fa period during which im-
prisonment increased dramatically in the United States and England.
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other countries as the Soviet Union and South Africa’’ (1984:8). Like
its predecessors, this document recommends that judges consider
prison only after rejecting other choices. Similarly, the Canadian
Sentencing Commission (1987) notes under the subheading ‘‘An
Over-Reliance on Imprisonment’’ (in a section on the ‘‘Effects of the
Structural Deficiencies in Sentencing’’ (1987:71) that ‘‘much concern
over the years has been expressed concerning Canada’s level of
dependence on incarceration as the ‘‘standard’’ penalty for criminal
offences. In the submissions to this Commission, most groups and
individuals called for restraint in the use of custodial sentences and
advocated a greater use of community sanctions’’ (1987:77).

Although the recommendations of the Canadian Senten-
cing Commission were never adopted, they serve as another in-
dicator of the degree to which the notion of restraint in the re-
course to custody is entrenched in Canada’s formal statements of
criminal justice policy. Indeed, while the Commission had been
established by a Liberal government, the report was submitted in
1987 to a (majority) Conservative government. In responding to
the report, the Conservative-dominated House of Commons Com-
mittee on Justice and Legal Affairs suggested not only that ‘‘im-
prisonment should be used with restraint’’ (Daubney 1988:54), but
that ‘‘greater use [should be made] of community alternatives to
incarceration’’ (1988:6). In fact, it was concluded that the use of
incarceration for nonviolent offenders ‘‘is clearly too expensive in
both financial and social terms’’ (1988:49), and consequently
‘‘[e]xpensive prison resources should be reserved for the most se-
rious cases’’ (1988:50).

The decade of the 1990s did not usher in any significant de-
partures from the consistent culture of restraint characterizing Ca-
nadian criminal justice policy. In response to a 1995 request made
by the federal, provincial, and territorial ministers responsible for
justice to ‘‘identify options to deal effectively with the growing
prison populations,’’ proposals by deputies symptomatically fo-
cused on noncustodial measures (Corrections Population Growth
1996:i). Suggestions were made for the expanded use of diversion
programs, the nonincarceration of low-risk offenders, and the in-
creased use of restorative and mediation approaches. A screening
mechanism to divert cases from the justice system as well as leg-
islated principles encouraging nonprison sanctions were made part
of the Criminal Code in 1996. As a direct attempt to respond to
provincial concerns about their levels of incarceration, a ‘‘condi-
tional sentence of imprisonment’’ was also introduced to reduce
the use of custodial sentences of less than two years.38

38 Roberts and Gabor (2004) provide some indications that this strategy has been
minimally successful.
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Clearly, the value of Canada’s long history of official state-
ments urging caution in the use of imprisonment does not reside
in any real impact that it has had on the government’s actions
or in changing criminal justice practices. Indeed, there is no
empirical evidence demonstrating any appreciable reduction in
Canadian incarceration rates since 1960. Rather, this official
culture of restraint would seem to be important in protecting
Canada from some of the broader forces that have propelled other
nations toward more punitive policies. Certainly in comparison
with the United States or England, the simple maintenance
of the status quo in imprisonment rates may be seen as an accom-
plishment.

Structural-Political Protective Factors

Popular punitiveness has been a reccurring theme in the 1990s
as scholars note the increasing degree to which criminal justice
issues have become politicized and influenced by public opinion in
many countries. As Tonry remarks, ‘‘U.S. crime policy for nearly
two decades has been driven much more by ideology, emotion and
political opportunism than by rational analysis of options and rea-
soned discussion’’ (2001:179). Similarly, Millie et alia (2003) affirm
that both English politicians and judges were influenced by the
more punitive climate of public opinion characterizing the 1990s.
The Lord Chief Justice at the time suggested that the escalation of
the prison population resulting from an increased use of impris-
onment by the courts reflectedFto a large extentFthe perceived
increasingly punitive public mood (Ashworth 2001:82).

This politicization of crime policy has been identified (e.g.,
Beckett 1997; Roberts et al. 2003) as a powerful force in the trend
toward more punitive approaches to criminal behavior. Hence, it is
noteworthy that Canada has largely escaped this phenomenon. As a
partial explanation, we suggest several structural factors. In par-
ticular, Canada’s political and legal systems are structured in such a
manner as to insulate or buffer government officials and judges
from the wider forces of popular punitiveness.

Unlike England with its unitary criminal justice jurisdiction and
the United States with its 51 separate criminal justice jurisdictions,
the Canadian federal government is responsible for criminal law
while the provinces have responsibility for the administration of
criminal justice. Therefore, Canadian provincial governments have
no direct power to modify the criminal law despite the fact that
they play the largest role in the administration of justice. This dis-
tinction is crucial in creating and maintaining a two-tiered political
structure that distances the federal governmentFwith the power
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to increase punitiveness within the criminal justice realmFfrom
provincial and public demands.

Indeed, provincial governments, which tend to be susceptible
to populist punitive talk, have no legislative power over sentencing.
The federal government appoints all appeals court judges. Hence,
no structural mechanism is available for local (grassroots) citizens’
groups to create laws that have a direct impact on imprisonment
policies, as has been the case in some U.S. states (e.g., California’s
three-strikes legislation; Vitiello 1997).39 Combined with a broadly
based disinclination by (federal or provincial) governments to sup-
port referenda on any subject (Lipset 1989), the issue of sentencing
policies is clearly left in the hands of Parliament40 and to federal
governments through their appointments of judges. Indeed, Fried-
land argues that ‘‘the judiciary has–perhaps with the federal gov-
ernment’s tacit approval–become the dominant player in the
development of the criminal justice system’’ (2004:472).

Further, crises in crime tend to be local issuesFalthough some
high-profile crimes may, in fact, elicit questions in Parliament. Even
with those criminal justice controversies receiving national atten-
tion (e.g., a plea bargain in one of Canada’s most publicized mur-
der cases), they have typically only raised questions of the
administration of justice. In this way, the federal government can
deflect concern back to the provinces, reducing pressure to change
the law, while the provinces can criticize federal laws, knowing that
it is unlikely that their protests will have any effect. Moreover, with
maximum penalties far higher than sentences given out, the fed-
eral government can legitimately imply that it has no responsibility
for lenient sentences. Similarly, because Canadian prosecutors have
always had the right to appeal any sentence, the federal govern-
ment has a simple response to concerns with lenient sentences:
appeal them.

39 Indeed, the Canadian government has generally limited the influence of citizens’
groups or advocacy organizations on criminal policy. For instance, Petrunik notes that
although both Canada and the United States established government-sponsored task forc-
es on crime victims in the 1980s, the participation of victims’ advocacy groups and the
composition of these task forces were substantially different in the two countries (2003:59).
The U.S. President’s Task Force on the Victims of Crime was composed largely of victims’
advocates and representatives of the religious and ideological right. In contrast, federal
and provincial bureaucrats made up the Canadian Federal-Provincial Task Force on Justice
for Victims of Crime (Roach 1999:281–3). The American victims task force took a punitive,
confrontational approachFundoubtedly spurred on by a well-developed populist victims’
movementFwhile the Canadian task force focused largely on ‘‘nuts and bolts’’ matters
(Petrunik 2003:59).

40 Lipset (1989) also suggests that because political party discipline is strong in Can-
ada as compared to the United States, the vast majority of bills passed by Parliament
originate with the government (and its civil servants) rather than with individual legis-
lators.
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This division of responsibility between the federal and provin-
cial/territorial governments also ensures that changes to the crim-
inal law require extensive consultation between the two ‘‘partners.’’
Roberts (1998) has suggested that because of this shared respon-
sibility, the federal government has been reluctant to legislate
criminal justice policy without a consensusFat least among the
largest provinces.41 Not surprisingly, this process is typically time-
consuming, virtually (albeit not entirely) eliminating the possibility
of introducing quick-fix, politically motivated legislation in re-
sponse to unusual circumstances that arise from isolated cases.42

Further, this concern with multilateral consultation has also
enabled federal politicians to exploit differences among the prov-
inces to resist policies that are not congenial to them. This ‘‘playing
of one province against the other’’ tends to result in more mod-
erate decisions. To illustrate, QuebecFwhich has typically urged
the federal government to adopt youth justice policies that are less
rooted in punishmentFhas frequently been used to temper more
punitive demands from Ontario. Indeed, compromise between two
opposing governments can be seen as an appropriate ‘‘Canadian’’
way of proceeding (e.g., Petrunik 2003).

Beyond these structural benefits of the two-tiered political sys-
tem whereby the federal government is both insulated from public
petitions for harsher sentences and strategically positioned to
moderate provincial demands, many of the key players in the de-
cisionmaking processes involving criminal justice issues also have
the advantage of being insulatedFto some degreeFfrom swings
in public opinion. Potentially most important is the fact that Ca-
nadian judges are appointed rather than elected, with no need for
them to be confirmed or examined by any formal process. Con-
sequently, they are less vulnerable to popular pressure for punitive
sanctions. While there is evidence (Russell & Ziegel 1991) that
judges often have ties to the particular government that appointed
them, the political background of the Canadian judiciary is not
typically known, discussed, or obvious to most observers. In fact, it

41 The federal government tends to be seen as responsible for the financialFas well
as otherFramifications of new legislation on the provinces (e.g., social and opportunity
costs of increased imprisonment). Other governmental departments also can have input
(either prior to or at the cabinet table) on the various impacts of the proposed bill. The
consideration and harmonization of these multiple interests may be important in ensuring
more moderate legislation.

42 Certainly this was the case for reforms in Canadian sex offender policy over the last
several decades. As Petrunik notes, rather than respond immediately to public and interest
group pressure (as was the case in the United States), Canadian officials established a
federal/provincial/territorial task force to study the issue of legislative and administrative
reform (2003:56). Largely as a result of these interjurisdictional negotiations, reforms that
were introduced within a few years in the United States took more than a decade in
Canada.
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is difficult to obtain any information (beyond simple biographical
data) about judges who have been appointed in Canada (Russell &
Ziegel 1991). As such, Canadian judicial decisions are less likely to
reflect the party line of those in power or in opposition.

This selection process contrasts with that in the United States,
whereby judgesFlike prosecutorsFare more vulnerable to public
sentiment as well as to the political parties that support their nom-
inations (see, for example, Segal 2000). Similarly, Lipset notes that
Canada and the United States differ ‘‘in the extent to which the two
publics have insisted on the right to elect officials or to change
appointed ones in tandem with the outcomes of elections’’
(1989:31). While judges and prosecutors in England differ in that
they are not politically selected, Tonry (2004c) suggests that Eng-
land’s bureaucratic practitioners are still subject to nationalized
policy control, also limiting their insulation from politics.

Further, criminal justice reforms in Canada are typically written
by non-elected bureaucrats, civil servants, and nongovernmental
expertsFnot politiciansFwho are less susceptible to public pres-
sure, as they almost always remain in their positions independent
of changes in government (Lipset 1989). Unlike citizens of the
United States and England, Tonry notes that Canadians continue
to demonstrate considerable confidence ‘‘in both the appropriate-
ness and the competence of professionals to determine policy’’
(Tonry 2004c), entrusting these nonpartisan, non-elected author-
ities with significant power to guide criminal justice policy in Can-
ada. Indeed, while the Minister of Justice and the federal cabinet
ultimately determine any modifications of criminal law introduced
into Parliament, specialists tend to define the need for changes, the
nature of those changes, and the specific means of accomplishing
them.

Clearly, the federal system, electoral procedures, and admin-
istrative organization all play a role in shielding Canada from wider
punitive forces rooted in penal populism. However, this focus ne-
glects one of the crucial structural issues central to the determi-
nation of imprisonment rates. Interwoven throughout each of
these structural elements is the question of power. The distribution
of power or the power dynamics among the various institutions
involved in the sentencing process also exert a decisive influence
on the degree to which custodial sentences are used.

In the United States and England, there has been considerable
volatility in the division of power to those governing sentencing. In
the United States, a fundamental shift in power occurred with the
adoption of guideline systems. While an administrative body (pa-
role authorities and judges) initially dominated the sentencing
process, quasi-judicial bodies (sentencing commissions) and pros-
ecutorsFwho could largely determine an offender’s sentence
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through the guidelinesFsubsequently took control. As a result,
although judges are well-represented on sentencing commissions,
sentencing judges are largely left out of the day-to-day process, as
are appeals courts and even, to some extent, legislatures. These
omissions simply perpetuate power conflicts already evident in
prior periods (in the context of the U.S. Sentencing Commission,
see Doob 1995).

Similar power struggles have raged in England. Indeed,
Ashworth characterizes the 1990s as a ‘‘battleground between the
government and the senior judiciary’’ (2001:81) in which ‘‘[t]he
judiciary and the legislature . . . vie[d] for supremacy in sentenc-
ing’’ (2001:84). While the English Parliament hadFfor the most
partFleft sentencing to judges prior to the beginning of the 1990s,
the 1991 Criminal Justice Act constituted a considerable departure
from this practice.43 In fact, the Lord Chief Justice of the time
(Lord Peter Taylor) described the new sentencing provisions as
forcing ‘‘sentencers into an ‘ill-fitting straightjacket’’’ (cited by
Wasik 1997:137). In retaliation, the new law was ‘‘reinterpreted’’
by judges, as if to announce ‘‘business as usual,’’ despite ‘‘the small
inconvenience of statutory intrusion’’ (Ashworth 2001:78).44 As a
result, the changes in sentencing laws that followed the 1991
Criminal Justice Act constituted nothing less than a ‘‘torrent of
legislation’’ as the government attempted to outflank the judiciary
by implying that their sentencing was too lenient in some spheres,
making mandatory sentences a necessity.45

43 In fact, the 1991 Criminal Justice Act, which sought to limit judicial discretion, was
considered to constitute ‘‘a landmark in the development of English sentencing law’’
(Ashworth 2000:357). This affirmation would seem to be only strengthened with the nu-
merous subsequent pieces of legislation imposed throughout the 1990s to further restrict
judges, as well as with the introduction of the Sentencing Advisory Panel in 1998.

44 To illustrate, Ashworth notes that the 1991 law’s formula that a sentence ‘‘shall be
. . .. commensurate with the seriousness of the offence’’ was reinterpreted by the Chief
Justice of the Court of Appeal to mean ‘‘commensurate with the punishment and deter-
rence that the seriousness of the offence requires’’ (2001:78). Clearly, deterrence was
written into the sentencing law by judges when it was obvious from previous government
policy papers that it was meant to be excluded as a sentencing purpose. In fact, Ashworth
(2000) argues that in many areasFnot just with regard to the interpretation of the pro-
portionality principle of the 1991 actFthere was a considerable gap between sentencing
policy and sentencing practice. While some of this lack of practical translation may reside in
the vagueness of statutory or appellate guidance, another portion of it is undoubtedly
rooted in the judicial practice of simply ignoring legislative guidelines.

45 Newburn notes the introduction, during the second half of the 1990s in England,
of such U.S.-based policies as ‘‘increased honesty in sentencing (‘no more half-sentences for
full-time crimes’); mandatory minimum sentences (‘if you don’t want to do the time, don’t
do the crime’); and, a variant on three strikes (‘anyone convicted for a second time of a
serious violent or sexual offence should receive an automatic sentence of life imprison-
ment’)’’ (2005:12). This latter policy was expanded several years later to include several
mandatory minimum prison sentences for third-time ‘‘trafficking’’ in specific types of
drugs and for third-time domestic burglary.
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In contrast with the American and English power struggles
during the 1990s between sentencing judges on the one hand and
governments and prosecutors on the other, sentencing power has
always remained firmly in the hands of Canadian judges.
Even when the Canadian Sentencing Commission recommended
that the government of Canada adopt a system of very permissive
presumptive guidelines that would be established by a perma-
nent sentencing commission and confirmed by Parliament, the
proposal was rejectedFin part because guidelines of any kind
were seen as a radical departure from traditional policy. Indeed,
despite the fact that these presumptive guidelines would have
left enormous power to sentence with the sentencing judge in
particular, and with judges (including appeals judges) more
generally, the historically entrenched model in which judges are
given almost complete responsibility for sentencing prevailed
(Doob & Webster 2003).

In fact, Canadian judges have almost exclusively determined
the degree to which imprisonment is to be used as a criminal
sanction. Legislated maximum penalties are almost always dra-
matically higher than normal sentences, giving judges wide latitude
in their decisions. Furthermore, judges individualize sentences by,
among other things, choosing from a broad range of sentencing
purposes whereby almost any sentence can be justified. While Ca-
nadian judges have not completely escaped legislative restrictions
on their power, the difference clearly resides in the degree of po-
litical interference experienced. In contrast to the United States
and England, where such changes as the introduction of sentenc-
ing guidelines or mandatory minimum sentences have substantially
curbed (or at least attempted to curb) the autonomy of judges in
sentencing matters, the two major legislative modifications in Can-
adaFmandatory minimum sentences for serious violent offenses
carried out with a firearm and the inclusion of principles and pur-
poses of sentencing in the Criminal CodeFwere likely seen as
completely benign by most judges. Indeed, the former modifica-
tion has affected few cases, while the latter has been largely per-
ceived as legislating the status quo.

This concentration of power in sentencing matters, as well as
the insulation of the judiciary from public opinion and independ-
ence from political interference,46 has a number of important ef-
fects that directly relate to Canadian imprisonment rates. First,
governmentsFparticularly the federal governmentFneed not

46 As the current Chief Justice of Canada affirmed, when she was a member of that
court, but prior to being named as Chief Justice, ‘‘The judges’ right to refuse to answer to
the executive or legislative branches of government or their appointees as to how and why
the judge arrived at a particular judicial conclusion is essential to the personal independ-
ence of the judge. . .’’ (Justice Beverley McLachlin, quoted by Friedland 1995:13).
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take responsibility for unpopular sentences. Nor can ‘‘judges’’ as a
group be blamed for unpopular sentences, as there is broad def-
erence to the trial judge. As the then Chief Justice of the Supreme
Court of Canada noted in 1999, ‘‘Put simply, absent an error in
principle, failure to consider a relevant factor, or an overemphasis
of the appropriate factors, a court of appeal should only intervene
to vary a sentence imposed at trial if the sentence is demonstrably
unfit’’ (M.[C.A.], 1 S.C.R. 500, at 565 [1996]).47 Thus, pressure to
change criminal law can be avoided by attributing responsibility for
unpopular decisions to the sentencing judge.

Second, sentencing decisions are left with individual judges
rather thanFas is the case in the United States and (to a
lesser extent) EnglandFwith legislative bodies, sentencing com-
missions (or similar structures), or those voting in plebiscites.
As such, not only do Canadian judges have more control over the
actual sentence (versus simply imposing a sentence largely crafted
by another body), but the severity of the sentence is determined in
direct contact with the offender rather than in the abstract by
those distant from the actual offenders (e.g., those sitting on
commissions or in legislatures). This face-to face interaction may
encourage judges to see the accused as a real person rather than an
abstract (faceless) offender, rendering it more difficult to be exces-
sively punitive. As more general studies have shown (Varma 2000;
Hutton 2005), people who are encouraged to think about an
actual offender rather than an abstract offender are less likely to
recommend imprisonment. Assuming that judges react in the
same way as ordinary citizens, the ‘‘human face’’ of Canadian
sentencing may render imprisonment less attractive by making
it more difficult for judges to view the accused as an ‘‘other’’
(Tonry 2004b).

Third, the dominant role of judges in sentencing appearsF
ironically perhapsFto have created a system that is more open and
flexible. In contrast with the more restricted judicial power in
England and the United States, Canadian judicial ‘‘freedom’’ may
allow judges to respond creatively to problems elsewhere in the
criminal justice system, ameliorating harsh policies that would have
a direct impact on the level of overall imprisonment. To illustrate, a

47 This same Supreme Court of Canada justice later noted that

where the sentencing judge has had the benefit of presiding over the trial of
the offender, he or she will have had the comparative advantage of having
seen and heard the witnesses to the crime. But in the absence of a full trial. . .
the argument in favour of deference remains compelling. . .. Perhaps most
importantly, the sentencing judge will normally preside near or within the
community that has suffered the consequence of the offender’s crime. . . The
discretion of a sentencing judge should thus not be interfered with lightly ([R.
v. Proux, 1 S.C.R. 61, at 125-126 [2000]).
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population of unsentenced prisonersFlargely those awaiting trial
Fhas been growing in some Canadian provinces. These inmates
constituted approximately one quarter of all Canadian inmates
in 2002–2003. In Ontario, Canada’s most populous province, the
rate of ‘‘other’’ provincial prisoners (nonsentenced, largely
those on remand awaiting trial) has increased threefold since
1981 (Figure 6).48

Remarkably, the overall Ontario imprisonment rate shows little
variation over this period. Indeed, the decrease in the sentenced
population compensates for the increase in nonsentenced prison-
ers almost perfectlyFa relationship that also holds for Canada as a
whole and is enabled by the Criminal Code, where Section 719(3)
instructs judges that they may take pretrial detention into account
when sentencing an offender. In practice, judges have generally
credited pretrial detention on the basis of two days’ credit for each
day served in pretrial detention (Manson 2001:210). Based on
these data, it is difficult to escape the inference that judges have
compensated for high pretrial detention rates by ensuring that
these same offenders are creditedFat sentencing timeFwith an
appropriate amount of ‘‘time served.’’
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Figure 6. Imprisonment in Provincial Prisons, Ontario (1981–2002).

48 The explanations for an increasing number of people in pretrial detention are
complex. Most obviously, the bail laws were changed in 1971, largely eliminating the
former cash bail system. As Friedland (2004) has pointed out, the restrictions on the use of
pretrial detention since 1971 have been relaxed and have created the situation that we see
in Figure 6. Our measure of imprisonment purposefully includes these people because it
could be argued that the only difference between them and sentenced offenders is that the
former group is being punished before being found guilty.
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Finally, Canadian judgesFeven in the face of (minimal)
legislative restrictionsFhave also been less vocal than their
American and English counterparts in expressing their views on
sentencing legislation. Judges in Canada rarely voice either sup-
port or opposition to changes in the law. In fact, the Canadian
Judicial Council, in an inquiry into criticisms of government policy
raised by a superior court judge in British Columbia, concluded
that if a judge feels it necessary to speak out against political
decisions, he or she ‘‘should not speak with the trappings and
from the platform of a judge but rather resign and enter the
arena where he, and not the judiciary, becomes not only the
exponent of those views but also the target of those who oppose
him’’ (Canadian Judiciary Council Inquiry Committee, cited by
Friedland 1995:99). Arguably, this discouragement of public dis-
plays of conflict between the judiciary and the government may be
important in averting (or at least limiting) a decline in the public’s
faith or confidence in its legal and political institutionsFanother
factor suggested to be associated with increased punitiveness
(Lappi-Seppälä 2005).

Protective Factors: Cultural Values

Beyond historical and structural factors that appear to have
shielded Canada from several of the wider punitive trends char-
acteristic of other similar nations, Canadians also seem to possess
cultural values that have limited enthusiasm for increased impris-
onment. These beliefs have permeated both the political and pop-
ular culture. Indeed, Canadians appear to lack the moral taste for
harshnessFon an individual levelFand faithFat the political lev-
elFregarding the effectiveness of more-punitive sanctions in solv-
ing the crime problem.

Unlike Canada, the United States and England (since the
1990s) have shown a belief in the possibility of legislating away the
crime problem. The history of crime control in the United States
reflects characteristically American optimism in the ability of the
state to reduce crime rates through sentencing. Whether the so-
lution resides in the belief that rehabilitation works orFmore cur-
rentlyFthat deterrence and incapacitation are effective in solving
crime, the United States has been continually lured by the utili-
tarian purposes of sentencing (Doob & Webster 2003). England has
also embracedFat least since the early 1990sFa more punitive
strategy rooted in the belief that imprisonment is an effective
means of reducing crime. Indeed, ‘‘Every Home Secretary from
Michael Howard to the present has declared his belief that ‘prison
works’’’ (Tonry 2004b:64).
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In contrast, Canadian politicians have shown skepticism about
the effectiveness of criminal punishment in reducing criminal ac-
tivity. The federal government’s 1982 policy statement sets the tone
of Canadian political culture related to sentencing by affirming that
‘‘[i]t is now generally agreed that the [criminal justice] system can-
not realistically be expected to eliminate or even significantly re-
duce crime. . .’’ (Government of Canada 1982:28). Similarly, the
Canadian Sentencing Commission (1987) recommended that judg-
es hand down proportionate sentences, and that the ‘‘standard’’ set
of utilitarian sentencing purposes be given minimal application.
Sentence severity was to be determined by a proportionality prin-
ciple rather than one of the standard utilitarian purposes of sen-
tencing. Indeed, this commission was skeptical about the ability of a
sentencing judge to protect society, suggesting that ‘‘[i]ntuitively, at
least, one would rather resort to a security guard than to a sen-
tencing judge to protect one’s home’’ (1987:148).

This rejection of the ‘‘punishment stops crime’’ argument was
reiterated a decade later in the political realm. The Canadian
Minister of Justice affirmed publicly that just as ‘‘war is too im-
portant to be left to the generals . . .. Crime prevention is too im-
portant to be left to the lawyers, or the justice ministers, or even the
judges. . . In the final analysis, crime prevention has as much to do
with the [Minister of] . . . Finance, [the Minister of] . . . Industry,
and [the Minister of] . . . Human Resources Development, as it does
with [the Minister of] Justice’’ (Rock 1996:191–2). While this mes-
sage has not always been expressed in such clear termsFas Ca-
nadian politicians have always had highly developed abilities to
support both sides of a criminal justice policy issueFthe lack of
general endorsement from politicians of the notion that judges are
well-placed to solve the problem of crime seems to have ensured
ambivalence within Canadian political culture vis-à-vis tough-on-
crime measures.

In contrast with adult sentencing, the Canadian Parliament has
been more successful in the area of youth justice in promoting the
idea that crime prevention will not come from the courts. The
Youth Criminal Justice Act (2003) distanced itself from the utili-
tarian purposes of sentencing by establishing a proportionality
model of an official response to crime. Further, this legislation
completely removed deterrence from the sentencing principles
and gave rehabilitation prominence only within the choice of spe-
cific sanctions (but not in the overall severity of the sentence). Ex-
plicit hurdles were also placed on the use of custody,49 making few

49 Section 39(1) of the Youth Criminal Justice Act (2003) indicates that a youth court
‘‘shall not commit a young person to custody’’ unless at least one of four reasonably explicit
conditions is met. Once one of those conditions is met, the sentence must also meet the
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promises in terms of utilitarian goals. Arguably, this rejection of the
notion that criminal behavior can be eliminated by a simple flick of
the (legislative) pen may also be an important contributing factor in
the lack of enthusiasm for harsher sentences.

Clearly, Canadian political cultureFat least with respect to the
perceived role of sentencing in resolving the problem of crimeFis
distinct from that of the United States or England. Interestingly, it
would seem that these differences are also important in further
affirming Canada’s cultural values. Indeed, some have suggested
that Canadian identity is often constructed in opposition to its
American neighbor. Lipset notes that ‘‘since the 18th century, most
Canadians have felt that there is something not quite right with
what the United States came to be’’ (1989:14). Certainly in the area
of criminal justice, this suggestion would appear to find support.
Many Canadian policy makers have shown a desire to shun an
Americanized approach to criminal justice (Gartner 2004:16; Ton-
ry 2004c). In particular, Canada has been especially vocal in its
rejection of U.S. imprisonment policies and practices. As a Con-
servative-dominated 1993 Parliamentary committee noted, ‘‘[i]f
locking up those who violate the law contributed to safer societies,
then the United States should be the safest country in the world. In
fact, the United States affords a glaring example of the limited
impact that criminal justice responses may have on crime’’ (Stand-
ing Committee on Justice and the Solicitor General 1993:2). In
contrast with the English endorsement of ‘‘American-style’’ im-
prisonment as a solution to crime (Newburn 2002), the importation
of U.S. criminal practices would almost certainly be seen more as a
liability than as an asset by those responsible for Canadian policy.

In fact, this rejection of American(ized) models appears to be
important in defining both Canada’s cultural identity and the
country’s policies in the political arena. To illustrate, a (federal)
Liberal Justice Minister attempted to sell her youth justice bill (in-
cluding its restrictions on the use of custody) by arguing, among
other things, that Canada was incarcerating youths at a higher rate
than that of the United States (Government of Canada 1998:7).
While the veracity of her assertion was almost certainly restricted to
custodial admissions for certain offenses rather than custodial
populations, the similarity in imprisonment practices between
Canada and the United States was seen as an embarrassment, re-
quiring rectification.

However, it would be simplistic to argue that Canadian popular
cultureFlike Canadian political cultureFis derived purely in

requirement that ‘‘all available sanctions other than custody that are reasonable in the
circumstances must be considered for all young persons. . ..’’ (Section 38[2][d]), and it must
be the ‘‘least restrictive sentence that is capable of achieving the purpose of sentencing
[holding the youth accountable]’’ (Section 38[2][e][ii]).
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opposition to the United States On the basis of extensive polling
data, Adams (2003) suggests that the Canadian and American value
structures are quite different. He characterizes Canadian values as
demonstrating ‘‘openness to change and diversity [as well as] qual-
ity of life over material concerns’’ (2003:36). In contrast, under-
lying American values focus on ‘‘well defined norms and standards
of behaviour’’ (2003:29), with emphasis placed on ‘‘material success
and deference to traditional authority’’ (2003:28). Potentially more
important, he notes that ‘‘[a]ttitudes toward violence are, in fact,
among the features that most markedly differentiate Canadians
from Americans’’ (2003:52). While Canada is characterized as less
violent and more communitarian in terms of its core values, the
United States distinguishes itself as more individualist in nature
and more accepting of violence.

More interesting is the relationship between these underlying
values and imprisonment rates. Adams (2003) creates a two-di-
mensional value structure on which individuals (or groups of in-
dividuals) can be located. Canadians are most likely to fall into the
quadrant labeled as ‘‘idealism and autonomy’’Fa result based on
findings that Canadians are more likely than Americans to hold
such attitudes as a willingness to accept nontraditional views of the
family or to consider oneself a ‘‘citizen of the world’’ before a ‘‘cit-
izen of one’s community and country.’’ Adams also finds Canadians
to be more likely than Americans to indicate that they are com-
fortable in adapting to the uncertainties of modern life and are not
threatened by the changes and complexities of society todayFan-
other factor found to be related to the degree of punitiveness
found in a society (Garland 2000, 2001).

In contrast, individuals who fall into the quadrant most unlike
the preponderance of CanadiansFcharacterized by Adams (2003)
as a constellation of attitudes and values reflecting ‘‘status and se-
curity’’Fare more likely to endorse such views as the belief that
‘‘there are rules in society and everyone should follow them’’
(2003:164) or that ‘‘immigrants who have made their home in [this
country] should set aside their cultural backgrounds and blend
in. . .’’ (2003:167). He also finds that those least like Canadians are
more likely to endorse ‘‘confidence that, in the end, people get
what they deserve as a result of the decisions they make, both
positively and negatively.’’

By comparing the various U.S. regions that fall into these most
and least ‘‘Canadian’’ quadrants, we were able to relate ‘‘value
structures’’ to imprisonment rates. More specifically, three U.S.
regions (comprising 17 states)50 were located in the same quadrant

50 New England, Pacific, and Mountain States. Adams’ polling data only allow for the
characterization of regions, not states.
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as the majority of Canadians and, as such, are described as the most
‘‘Canadian-like’’ regions in terms of underlying value structures.
Three other regions (encompassing 15 other states)51 fell into
the opposing quadrant and are described by us as the least
‘‘Canadian-like.’’ Comparisons showed that the states in the re-
gions that are most Canadian-like in their value structure have
lower imprisonment rates than the states in the least Canadian-like
regions (Table 1).

This analysis of the impact of different value structures on im-
prisonment rates is obviously simplistic. Further, even the rates of
the ‘‘low imprisonment’’ states areFin absolute termsFhigher
than those in Canada, suggesting that the differences between the
two countries are not solely a function of simple cultural values.
However, the variation across American states provides an intrigu-
ing analogy to the difference between the United States and Can-
ada. This simple correlation provides some support for the notion
that levels of incarceration are, in part, a function of underlying
values. Specifically, Canadian culture appears to be rooted in more
nonviolent, communitarian values that may not be as supportive of
increasing punitive responses to criminal behavior.

Conclusion

In some sense, there is no need to explain Canada’s stable
imprisonment rate. Indeed, few social scientists spend much time
exploring why something has not changed. However, particularly
in light of the increases in the use of punishment in countries such
as the United States and England and the high social, opportunity,
and economic costs associated with rising levels of incarceration,
the stability of Canada’s imprisonment rate would appear to pro-
vide an important contrast against which growth of punishment in
other nations may be understood.

Table 1. Imprisonment Rates as a Function of Value Structure of the Region

Number of States With Imprisonment Rates
(Jail and State Prison, 1999) that are:

Low
(�530)

Medium
(531–782)

High
(7831) Total

States in the Most
Canadian-Like Regions

10 (59%) 6 (35%) 1 (6%) 17 (100%)

States in the Least
Canadian-Like Regions

1 (7%) 4 (27%) 10 (67%) 15 (100%)

w2
5 15.06, df 5 2, po0.01

51 The Deep South, the South Atlantic region, and Texarkana.
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At least at first glance, the ‘‘Canadian case’’ can be misleading.
Indeed, Canada appears to have many of the characteristics asso-
ciated with increasing punitiveness. With the introduction of man-
datory minimum penalties, increased maximum sentences, and
more restrictive parole criteria, one would also anticipate the
standard effects in terms of rising imprisonment rates. In fact, we
find the opposite. Wider punitive trends from which Canada is
clearly not immune have received only muted or limited expres-
sion, with little impact on levels of incarceration. Clearly, harsh
words do not necessarily lead to harsh actions.

Canada’s stability in levels of incarceration since 1960 seems to
be the result of two interrelated processes. On the one hand, Ca-
nadians have managed to avoid several of the risk factors associated
with higher imprisonment rates. Canada has not experienced vol-
atility or crises in sentencing, which have produced shifts in other
nations toward more punitive measures. Similarly, many of the key
players in the criminal justice realm do not appear to have been
caught up in the tough-on-crime approaches to crime and asso-
ciated exclusionary policies and practices.

On the other hand, specific historical, cultural, and structural
factors have largely shielded Canada from wider punitive forces.
Canada’s long-term policy of restraint in the use of imprisonment
has clearly discouraged rising levels of incarceration. Similarly,
Canada’s federal system, electoral politics, and the central role of
experts in the development and day-to-day management of crim-
inal justice policies have rendered the politicization of criminal
justice issues more difficult, significantly reducing any real impact
of popular punitiveness on imprisonment rates.

Further, the nearly complete monopoly of power in sentencing
held by judges has helped avoid power struggles among the var-
ious criminal justice institutions as well as introduced a certain de-
gree of flexibility and openness into the sentencing model. It has
also ensured a ‘‘human face’’ in the sentencing process, arguably
rendering the process more humane. Finally, Canada has not dis-
played values and attitudes associated with increased punitiveness.
In fact, Canadians have not only shown consistent skepticism about
the effectiveness of criminal punishment in resolving the problem
of crime, but they have also identified themselvesFand have been
identifiedFas more communitarian and nonviolent than their
American counterparts.

While each of these factors exerts its own impact on the limited
adoption of wider punitive trends in Canada, their importance
seems to reside in their interwoven nature. Indeed, a lack of belief
in the effectiveness of punishment in reducing crime supportsF
and reproducesFCanada’s long history of government and com-
mission endorsements of restraint in the use of imprisonment.
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Similarly, the underlying values of Canadians that do not, on the
whole, support punitiveness also permeate judicial circles such that
judges’ sentences reflectFas well as reaffirm and perpetuateF
these same moral positions.

In this light, it would be misguided to suggest that any one of
these factors could be simply transplanted into another context and
expected to produce the same effect. Although we attempt to
demonstrate that increasing imprisonment in modern society is not
inevitable, we suggest that the explanations for stability in impris-
onment are complex and interrelated. Said differently, the Cana-
dian ‘‘solution’’ isFby no meansFuniversally applicable.52 In fact,
several of the individual factors contributing to the stability in Ca-
nadian imprisonment rates since 1960 areFon their ownFprob-
lematic and are only effective as part of a wider whole. Indeed,
Canada has not found a magic formula for escaping recent punitive
policies and practices. Rather, Canada has simply managed to bal-
ance these trends with other moderating forces.

Clearly, the inclusion of Canada in the cross-national study of
imprisonment rates forces us to expand the discussion surround-
ing increased punitiveness in contemporary society. Just as social
scientists of all disciplinary walks have brought to the debate a
richer array of explanations, the ‘‘Canadian case’’ demands a focus
that is no longer exclusively on the explanations for recent in-
creases in some countries, but on these explanations in light of
those nations that have not followed the same pattern. Imprison-
ment ratesFlike social phenomena, in generalFshow variation,
not only over time but also over space. Theories of punishment
would do well to address them both.

52 Canada, despite its stability in imprisonment rates since 1960, continues to have a
level of imprisonment that is high in comparison to many countries. Hence, its ability to
serve as a model is diminished.
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Appendix

Figure A. Police-Recorded (Index) Crime Rates, United States
(1960–2002).

Note: Total index crime per 1,000 residents and violent crime
per 10,000 residents. Because of different definitions, comparisons
of the absolute values among this figure, Figure 1, and Appendix
Figure B should be avoided.

Source: Sourcebook on Criminal Justice Statistics 2004.

Figure B. Police-Recorded Crime Rates, England and Wales
(1950–2003).

Note: Reported by decade until 1980; by year thereafter (fiscal
years from 1997–1998). In 1998, new definitions came into effect.
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Increases from 1999 onward are not consistent with British Crime
(Victimization) Survey data.

Source: Home Office 2004b.
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