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INTRODUCTION TO THE SYMPOSIUM ON PROSPER WEIL, “TOWARDS RELATIVE
NORMATIVITY IN INTERNATIONAL LAW?”

Karen Knop"

Published in the Awmserican Journal of International Law in 1983, “Towards Relative Normativity in International
Law?”! remains a reference point for scholars writing about soutces of international law, international organiza-
tions, positivism, formalism, pluralism, authority, the international community, values, power relations, and even
disillusionment—to list just some of the subjects on which it has been cited in 2019 alone.? Desctibed as the
sounding of an alarm? or a warning of the apocalypse,* this atticle by the esteemed French international lawyer
Prosper Weil (1926-2018) sets out with the precision of cut crystal what he saw as the potential dangers of rel-
ativizing normativity. For Weil, the risk was not only that international law as a normative order would be launched
“on an inexorable drift toward the relative and the random,” but that it would become disabled from serving the
functions that international law should serve.> “Towards Relative Normativity?” is a classic, to be sure—it is the
second most cited article in AJIIs history.® Does it also speak to international law today? Or is the secret of its
allure that “Weil’s piece vindicating spotless normativity appears almost like a unicorn offering an improbable rem-
edy against the poisonous power of politics,” as Monica Garcia-Salmones Rovira puts it?” In honour of the first
anniversary of Weil’s death,® this symposium brings together six authors from three continents to reflect on the
contemporary significance of his famous article. This introduction previews four of the topics winding through the
essays: relative normativity, positivism, power and values, and whistleblowing and unmasking,
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Towards Relative Normativity

By relative normativity in international law, Weil meant first the phenomenon of blurring the threshold between
legal and non-legal norms, particularly by attributing a certain normative force to the acts of international orga-
nizations. The majority of his article targets a second phenomenon—at the time a more recent trend—that he
regarded as another conceptual weakness: the variable normativity that follows from creating a hierarchy
among legal norms through notions such as jus cogens, and from diluting normativity through erga omnes obligations
and other forms of legal expansion that make it increasingly difficult to determine who is bound and in favor of
whom.

In his symposium essay, Pierre-Marie Dupuy (Graduate Institute of International and Development Studies
(Geneva)) explains the intellectual context for Weil’s thorough-going opposition to what he saw as relative nos-
mativity’s erosion of clarity, predictability, intelligibility, and other critetia of legality.” Dupuy, a student and later a
colleague of Weil at University Paris 2, notes that Weil’s critique was well within the bounds of the dominant French
tradition of legal positivism. Indeed, Weil’s piece occasioned less debate when published in the Revue Générale de
Droit International Public'” in 1982 than when it appeared in translation in AJIL the following year.!! It is also worth
recalling that the “nebulousness” of jus cogens is the main reason that France did not become a party to the Vienna
Convention on the Law of Treaties in 1969 and still remains outside the Convention.!?

Weil’s concern with threats to legal certainty in international law was heightened, Dupuy suggests, by his initial
specialization in French administrative law, which revolved around the principle of legality, and by his high-level
experience as a practitioner of international law. It is not surprising, then, that one of the lasting messages of Weil’s
article, José Alvarez (NYU School of Law) argues in his essay, is the threat that the proliferation of soft law poses
for the role and value of lawyers in global governance: “He saw, before many others, that if everything is law, noth-
ing may have the characteristics that we associate with law.”!3 How can lawyers advise their clients responsibly
when the extent of the material they are expected to consider is becoming ever more uncertain?

Even in France, however, Weil was unusually uncompromising in refusing to countenance that the post-Second
World War rise of international organizations had changed the character of the international legal order.!* Dupuy
recalls his own long-standing criticism of Weil in this regard and also of Weil’s dismissal of the existence of an
international community as a mere fiction. Here, Dupuy takes Weil to task for contradicting the assumptions
of his own positivism: if international law is created by the will of states, then they can consent, and have consented,
to the creation of an international community in law, whether or not that community exists sociologically or
politically.!>
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Fast forwarding to the present, a number of contributors observe that Weil’s article has been bypassed by devel-
opments in international law. Weil was writing when the manifestations of relative normativity he deplored were
not yet established or tested doctrines.!® But this is no longer the case—if indeed it ever was the case that intet-
national law was free of relative normativity.!” Alvarez and other scholars of international organizations have dem-
onstrated how international organizations have affected the content of international law’s traditional sources and
gone beyond them. And Dupuy documents that jus cogens and erga ommes are more firmly entrenched than in 1983.18
Writing on international criminal law; a field not envisaged in Weil’s article, Paola Gaeta (Graduate Institute of
International and Development Studies (Geneva)) highlights in her symposium essay how much the development
of international ctiminal law is based on the international community paradigm that Weil criticized so severely.!?
In short, whatever the merits of his rejection of relative normativity, the clock cannot be turned back.

Away from Positivism

Weil’s attack on relative normativity was based on his view that voluntarism, neutrality, and positivism were
essential for international law to fulfill its functions. For Weil, these functions were to ensure coexistence and coop-
eration among states in a heterogeneous international society rendered even more diverse by decolonization.?” As
Alvarez points out in his essay, however, positivism no longer enjoys the authority that it once did in international
law. In her contribution to the symposium, historian of positivism in international law Ménica Garcia-Salmones
Rovira (University of Helsinki) argues that even within that tradition, the understanding of positivism today is not
the same as in Weil’s time. For her, “the late twentieth century positivism articulated in “Towards Relative
Normativity?’ belongs in a museum, where the tools used to do science in the past are preserved.”?! She elaborates
with respect to Weil’s claim that “religious and ideological neutrality are inherent in the basic concept of interna-
tional law”?2—
argues, only held sway for a brief period before the end of the Cold War among a group of well-positioned, mostly
European international lawyers. She demonstrates also how Weil’s critique of the ideal of the unity of the inter-
national community has not survived globalization. “On the contrary,” she writes, “what now feels difficult, even
sometimes burdensome, is the impossibility of evading the reality that the international community exists, and the
potential responsibility towards it: consider Lampedusa, the Mexican border, the Antarctic, the ‘failed states’ and
their populations.”??

Whereas Garcia-Salmones Rovira emphasizes how the critical and historical turns taken in the discipline of
international law have discredited Weil’s ideas, international legal philosopher John Tasioulas (King’s College
London) in his symposium essay argues that Weil’s positivism deserves setious engagement.”* We may not

a position that most would find implausible now and that even then, Garcia-Salmones Rovira
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agree with the limited goals Weil set for the international legal system, and we may not agree that voluntarism,
neutrality, and positivism are the most effective way to achieve those goals. Nevertheless, Weil’s identification
of this teleological framework means that his positivism consists of more than state consent as a justification
for international law and cannot be dismissed simply by pointing to the well-known inadequacies of consent as
a full justification. Tasioulas thus calls for an “ongoing, deep-level engagement” with Weil’s arguments.?> In this
vein, Gaeta takes on Weil’s functionalist argument in her essay. On the one hand, she offers reasons why the risks
he identified have not materialized—international law continues to operate “with its usual failures and suc-
cesses.”?® On the other hand, she demonstrates why the development of “supet-normativity” in international
criminal law makes Weil’s warnings apt for that particular field.

Power and 1V alues

Whereas developments in international law and international legal thought may have overtaken Weil’s opposi-
tion to relative normativity and his adherence to true classical positivism, as Dupuy puts it,?” his theme of power
and values emerges in the symposium as one reason that “Towards Relative Normativity?” remains current. Weil
feared what would happen if the axis of international lawmaking shifted away from states toward the international
community as a whole, as with, for example, the General Assembly’s efforts to establish “instant custom” and the
international community’s authority to elevate a rule from ordinary to “peremptory.” Because the international
community remained “an imprecise entity,” investing it notionally with normative power would lead to the exercise
of that power by “a de facto oligarchy.” Certain states, whether the most powerful or the most numerous, would be
in a position to impose their own hierarchy of values.?® In his essay, Alvarez updates and amplifies “Weil’s insight
that the turn to soft law is one way powerful states exercise their power”—for Alvarez, a principal reason why
Weil’s article is still relevant.?”

Whereas Alvarez’s concern is with the behavior of hegemonic states, Weil’s focus was arguably on the Third
World. Dupuy situates “Towards Relative Normativity?” in the context of pressure by developing countries on the
General Assembly to use formally non-binding resolutions to adopt a series of principles that could then be reclas-
sified by new theories of international lawmaking along a spectrum of bindingness. In these theories of norma-
tivity, Weil saw reflected not only “the awareness of increased solidarity and the aspiration to a greater unity
overspanning ideological and economic differences,” but also “the frustration of a Third World that has long
felt itself powetless and aspires to place its new majority position within international organizations at the service
of what it sees as a fight for justice.”?” And he somewhat paternalistically regarded postcolonial states as deceived
by such theorizers: “Adorned with the trappings of modernism, the legal fashions here denounced tend to lull new
states—weak and underdeveloped as they often are—into illusions.”?!

Richard Falk in the 1980s wrote sharply that Weil’s article struck him as “translating into jurisprudence a kind of
ideological nostalgia for an eatlier period of certainty and consensus” and reflecting a dislike of “the problems of

* Id. at 93.

26 Gaeta, supra note 19, at 82.

" Dupuy, supra note 9, at 72.

2 Weil, supra note 1, at 441,

2 Alvarez, supra note 4, at 80.

30 Weil, supra note 1, at 422. But see B.S. Chimni, Customary International Iaw: A Third World Perspective, 112 AJIL 1, 12—14 (arguing that
“while flexible approaches came to be articulated by both western and third world scholars, they were for divergent purposes”).
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tension and diversity that exist in the world.”?> However, a case can be made that, at least in places, Weil is a prag-
matist rather than a nostalgist.>> In his symposium essay,>* Sienho Yee (China Foreign Affairs University) quotes
Weil’s assertion that “the potential negative consequences of the relativization of international normativity must at
worst be regarded as secondary effects of changes that in themselves are beneficial.”> For Yee, the problems that
Weil associated with relative normativity can be addressed through an approach to international law that is, con-
trary to Weil’s, explicitly oriented toward progtess. In eatlier work,?® Yee developed the idea of an “international
law of co-progressiveness” as a descriptive and normative successor to a Cold War international law characterized

by the interplay of coexistence and cooperation. Yee here shows how this approach might respond to the problems
that Weil identified.

W histleblowing and Unmasking

Finally, there is an aesthetic register to Weil’s article that goes beyond the genre of a critique or a doomsaying: the
impression of exposing a secret. The piece seems to perform an uncloaking as well as to argue for it. Dupuy
describes “Towards Relative Normativity?” as the work of a “brilliant whistleblower.”?” And Tasioulas focuses
on Weil’s pronouncement that “behind the mask of classicism . . . there has been a change of substance.”?®
Tasioulas argues that to guard against the risks of relative normativity that Weil anticipated, international lawyers
cannot, knowingly or unknowingly, hide their relativism behind a positivist facade, but must defend it head on. He
uses the International Law Commission’s work on the identification of customary international law to illustrate this
“mask of classicism” problem.

The aesthetic impression that Weil’s article created may have been partly a cross-cultural effect and may now also
be partly an intertemporal effect. As Dupuy notes, the article did not cause a particular stir in France at the time.
And, Garcia-Salmones Rovira speculates, its current allure may be a function of its unsulliedness. But the sensation
of whistleblowing or unmasking inspires even some radicals who profoundly disagree with his piece and are not
charmed by sighting the unicorn of spotless normativity. Mathias Goldmann groups Weil with two other schools
of thought skeptical of what lurks beneath relative normativity—rational choice and critical legal scholarship—
both of which arguably also have this frisson.?” It may ultimately be the feeling of boldness that gives “Towards
Relative Normativity?” its particular appeal.

32 Richard Falk, To What Extent Are International Law and International Lawyers ldeologically Neutral?, in CHANGE. AND STABILITY IN
INTERNATIONAL LAW-MAKING 137, 137 (Antonio Cassese & Joseph H. H. Weiler eds., 1988).

3 See John Tasioulas, In Defence of Relative Normativity: Communitarian Values and the Nicaragua Case, 16 OXFORD J. LEGAL Stub. 85, 123-27
(1996).

** Sienho Yee, The International Law of Co-Progressiveness as a Response to the Problems Associated with ‘Relative Normativity,” 114 AJIL UNBOUND
97 (2020).

3 Weil, supra note 1, at 423.

6 See, e, g, Sienho Yee, The International Law of Co-Progressiveness: The Descriptive Observation, the Normative Position and Some Core Principles, 13
CHINESE J. INT’L L. 485 (2014).

37 Dupuy, supra note 9, at 76.

38 Weil, supra note 1, at 438.

¥ Goldmann, supra note 17, at 753-54.
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